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PREFACE. 


In the following pages, an attempt has been 
made to collect the most important principles of the 
Mahomedan Law from the writings of eminent 
jurists. Of the works consulted by me in preparing 
this sketch, the Hedaya translated by Hamilton, 
Futwa Alamgirt as expounded in Baillie’s Digest, 2 
volumes, and The Tagore Law Lectures on the Ma* 
fiomedan Law of both Schools by Babu Shyama 
Charan Sarkar, may be mentioned. This sketch is, 
however, not a complete one, and was never inten- 
ded to be such. Its main object has been to bring 
before the student so much of the elementary prin- 
ciples of this branch of Law, and upon such of the 
topics, as would be likely to help him to answer an 
ordinary examination paper, and to give him an in- 
troduction to a study of .the higher works. 


Calcutta : 

Dated 20th August rpoJt. 


C Mittra, B.A., b.l. 
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A SUMMARY 


THE MAHOMEDAN LAW 


PRELIMINARY, 

1. Sources of the Mahomedan Law.— The pn- 

mary source of t]:\p Mahomedan Law is the was 

revealed to Muhammad, the founder of the Mahomedan^Faith. 

2. The Kuran^ though the primaiy source was not suffi- 
cient to meet all cases, and the extension of social relations 
necessitated the extension of the law as originally enunciated 
in the Kuran. This extension has been principally done by 
the Sunnat and the Hadis ^ Ijmaa and the Epos. These 
are supposed as supplementary to the provisions of the Kuran, 
^d are revered as being of equal authority. 

-3. The Sunnat and the are the traditions of the 

Prophet's doings and sayings. They w^ere at first borne into, 
memory, and “were ultiipately put down into writing. 

4* The Ijmaa%tt the decisions of the Prophet's compan- 
ies wd - 'tieir' disciples. 

. S* The. Kpus were the analogical deductions drawn from 
the above sources,, when they were insufficient to coyer any: 
new^cjase. ] ... ' 

'■ Difiti^rMt secte.^— There are .numerous ^sects among 
the Mafiomedahs.' . But, in India,, two principal sects are found 
tM' the-,5«^»#3r>i and me SMUs, The ; Sufinis 

cf Tife airfe^ the'foUdwers of and are, ' therefore^ 

called the Sumis of the Hanifite school. They form the 
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B i ' MINOHITY ANB GUARDIANSHIP. 

orthodox creed. The Sheas are the followers of Ally. Their 
number in India is very few. 

7. Abu Hanifa, and his two disci ples^, Abu Yusuf and 
Mphammad, are the expounders of the Sunni hM, 


Minority and Ouardiatiship* 

8. AGcording to the Mahomedan Law, a boy, or a girl,, 
attains majority on the expiration of his or her fifteenth year , un- 
less symptoms of puberty appear at an earlier age. But the law 
presumes that in a boy such symptoms of puberty cannot ap- 
pear before his twelfth year, nor in a girl before her wtk year., 
-A" 

8- Minors sire divided into mere infants, and such as have 
'nearly attained .puberty. Persons having .the custody of infpts, 
are distinguished from those who are their legal guardians. 
The custody of ififahts is called hizanat. 

i0« means the custody of infants. The mother is 

the proper .person entitled to the custody of her infant chlldj dur- 
ing the subsistence of the marriage and after her separation 
from her husband,:, unless she be an apostate, or wicked or 
unworthy to be trusted. Failing the mother, the custodyi of 
the infant ^^volves upon the following personspn succession : 
the- mothefV mother, how high soever; the . lather's ' mother, 
hdw high soever ; the full sister ; the half sister by the mother ; 
full sister's daughter; half sifter's ^ daughter ; maternal aunts ; 
p^ferii^l aunts^ . the maternal relations being preferred to those 
of tbe father's side. Ihe rights of all women to ike . ^ 

an iff ant are made void hy their marriage with strangers. But 
if:. they are married to relations of the infant, within the proki-.^ 
Mted degrees right is hot cancelled. Thus, When the In- 
fant's . mother is married to# its paternal unde, the mother's 
right to t^e child's custody is not inv^dated Dysu^h marriage, 
a femle's‘nghf'tO|th4 custody. pf* .^4rc;|ps fcj , 

'k /^trang^r, }t ' feyives ‘upon the marr%e 
dljib,M:fahd afteV'the^ pifiet-Mdat, it 


minority and guardianship. 


11. When there is do fetaaale relation of the infant to 
take charge of it, the custody devolves upon the agnates. First 
in order is the father of the infant ; then the paternal grand- 
father, how high soever; then the full brother; then the half 
brother by the same father; then the full, brother's ‘sop: 
then the^ half brother's son; then paternal uncle; then the 
paternal uncle's son. No male can oe eniruskd with ike custody 

a female child who is not within the prohibited degrees of rela- 
tionship to her . Thus, a paternal uncle's son cannot have the 
custody of a girl. The male relative's custody over a girl is 
^ cancelled by his profligacy, 

12. A females custody of a terminates when he is 
seven years old. A female's custody of a girl continues till 
she attains puberty, 

I » as. When a male relative has the custody pf a boy, such- ■ 

custody terminates when the boy attains bis , puberty. The' 
f ■ male relatives have no right to restrain a female who has been 

enjoyed, add who is able to take care of herself ; dr to retain 
an adult virgin if she is advanced in years and Has ripe dis- 
; cretion. ^ 

. , proper place for the Mgana/ is where the 

husband and wife are residing, while the marriage subsists. 
Alter disjoluoon of the marriage,»anci the 'compietion" of the : 
■witesrisfcw/, the child is to live. with the mother. But she cannot 
remove it to any place where the father cannot easily go atid 
1' see jt ' ' 

IS. When- a child becomes independent of a woman’s 
,« 'Care| qfter, the expiration of the period men^ionefl. above, dhct 
guardtamkip devolves upon the child’s agnates (males related 
through males, that is, without the intervention of any female.) 

1 16 . Guardians are of three kinds: (/) Natural; { 2 ) 

„ -lestamentary; and, (y) appointed by the Judge. ThQnaturat, 
gWaips- are, thefa&ery his executor, then the father’s father^ 
his executor; and: then the executors ‘of «ubfi executors;' 

I' Abes® are all war gwi-ctoa The <&r«:e/.pat«*ial'kra(lmd arhV 

I , “te rma* natural guardians, but they'ha-vo nd cdntrd) .•dver'ths'l 
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minor's property: Like them, the mother has not any control 
over the ijiinoit^'^-^piroperty.. The remote paternal kinsmen and 
the mothef' can .escercise their guardianship for the purposes 
of the- minor’s education and marriage, but they have no 
authority when there is a guardian of the near nahtrd group. 
Maternal relations are the lowest species of guardians, and 
they succeed In default- of thepaternal kinsmen and the mother. 


Marriage. 

(/) Marriage is merely a civil contract, witn certain 
distinctions. Thus, it' does not confer any rights on either 
party over the property of the other. The legal capacity of 
the wife is not sunk in that of the husband ; she retains the 
power of disposing of her own property, of herself entering into 
coistracts, and of suing and being sued, without the consent of 
the husband. . She is not under the legal guardianship of the 
husband. On the pther hand, the husband is. not liable for 
her debts, though he is bound to maintain her. 

( 2 ) , It is unlawful for a man to have intercourse with a 
wom^ who is not his wife. Such intercourse is called Zma. 
The child born of such connection is illegitimate, and is called 
the child of ^Zma or fornication. ' 

18 . The object of the marriage contract is the right of 
enjoyment, -procreation of children, and the solace of life as 
one of its necessities. 

19. The pillars of marriage ^x^declaraiion and accept- 
ance, When these are absent no marriage is constituted, 

, 20 . The essential, conditions requisite for the validity of 
marriage are — 

' 'Mi • . ' 

> tvO) The contracting parties mu^ have understoding, 
puberty a^. freedom. . An. insane person, 

.^derstanding, and a slave are not competent to contract a 
’-A^^ii^nor,' .who has 'become 
tg, '{its guardian -gives his 


• ^ lit 

W 

/,(;?) The declarafon and acceptance should be within the 
hearing of each other, and their* 'import, understood by the 
parties. When marriage is contracted through an agent, the 
hea rp^ of the agent is in law the hearing of the principal. 

be witnesses to the . marriage. The witnesses 
must be free, sane and adult, and must profess the Mussul- 
man faith; There must be more than one witness, and one of 
the witnesses must be a male. If there are females as wit- 
nesses, there must be at least two of - them together with a 
male witness. Thus, it would not be valid if there be one 
male'and one femaie witness. There must be at least two 
male witnesses, or cne male and two females. 

(4) The witnesses should hear the words of both the con- 
tracting parties, at the same time and place, and should un- 
derstand what is said by them. It is also necessary that the 
witnesses should know the woman to be married. But it is 
not necessary that they should see her. 

(5) The declaration ahS acceptance must be expressed in 
the same meeting. When a proposal of marriage is made by 
means of a message or a letter, the acceptance must be declared 
in the: presence of two witnesses who have heard the messenger 
or the reading of the letter. 

(d) The acceptance must not vary from the declaration. 

(7) The woman shall be a fitting subject : she must be 
either a Mussulman, or of a religion professing one God ; she 
must not be a prohibited relation. 

(S) The husband and wife shall both be known to each, 

oiler, . " , ■ , ' ■ 

(p) The woman, if adult, must give her consent to the 
marria^ by express words. \ 

2i* .Legal,. Effects of legalizes ,.the- 

mutual enjoyment of the parties. . Tt subjects the wife to the 
husband's restraint. It imposes on the husband the obligation 
of dower , and of maintenance. It establishes the prohibitions 
of affinity on both skies. It confers on . both sides the rights 
of muti^l inheritance. It obliges .’the husband! to be just be- 
tween his wives, and to-' ha|e regard' -to. their 'respective 









22- The words used in a contract fqr marriage are, of two 
kinds : Surree, or plain, and kinayat, or ambiguous. The 
plain words are and iazwiz. The ambiguous words 

are hiba or gift ; iamlik^ or transfer ; 'mdkai^ or alms, an^the 
But marriage is not contracted bf; words 
hiiing, or binding, or permitting, or, enjoying. 

23. There i$ no valid contract if a marriage is referred to 
a future time, as if a man says, I have .married thee to my 
daughter to-morrow/' nor if the marriage is suspended on a 
condition, as if a girl says, “ I have married thee for so mucU, 
if my father permit” 

24* Usufructuary and temporary marriages are not lawful 
in ‘t^ie school. If a man takes a woman for enjoyment^ 
saying, 1 take thee for enjoyment for so many days, or for 
so much/^ such marriage is void. 

25. When an illegal condition is attached to a marriaget 
contract, the contract.is valid, and the condition becomes in- 
operative. 

26v ProhiMted, woinfiu- — Consanguinitj^^ _ affinity, 
and; Jpsterage .constitute the principal grounds. of prohibition 
in Marriage. 

Firsi\i%\xob as are prohibited by reason of consan- 
gujnity^^^. These are. mothers, daughters,'paternai and maternal 
aunts,, brother's' daughters,' and sister's daughters. The word , 
‘‘mothers' includes a man's own mother and . his grandT^ 
mothers^ whether paternal or maternal, and how htgh soever. 

a man's own oegott'en daughters, hlj^ 
son's daughters, and his daughter's daughters, how low soever, " 
“ Sisters'' 'a:^^ either hfs sistersfof the whole blood, or his half 
‘Sisters, whether by the father's or the mother's stde. Brother's 
daughters ” and sister's daughters " include any female di^cen- 
of a Broffier omM&x* Theif paternal aunts/' thel^l 
»d^i|alf sisters ;ol the father/ and include. the pateruffi aunts ’C#‘ 
the:f^r and of the grand-fathers, the paternal aunts of the^^ 
and of grahd^mothm. . The “ maternal 
tktt-mofhe/siuU. and half, siste include the* n&tefilaP 

4unta of fathem and motheri / . ■ ^ ^ h;. >. 





_ 28. Secondly*. Those prohibited by reason, of affinity. 

Iheseare— (i) the ,jnot^ers of wives and their fthe •wiYed\ 
paternal and maternal grandmothers: (a) the wfe’s dauffkiers 
or the daughters of her children provided dSnmmation tooF 
place with such wife. Thus, if a man marries a woman who 
has a daughter or a son’s daughter by a previous marriao-e 
then the man cannot lawfully marry such daughter or son’s 
daughter of his wife, if he has already consummated with &e 
wife ; if he has not consummated, then he can marry but in 
^at case (he unconsummated wife becomes prohibited to him • 
(3) mjSI&jLSJSS, or of a son’s son, or of a daughter’s son 
how low soever, whether the son or son’s son or daughter's 
^n has consummated with her or not: and ( 4 ) the wms of 
and of paternal and maternal grandfathemTTolTiuih 
soever. Prohibition by reason of affinity is established bv 
sexual intercourse, whether lawful or illicit. Thus, when a 
man commits fornication with a woman, her mother and her 
daughters are prohibited :to him, and' the woman herself is 
prohibited to the man s father, or grandfather, his son or his 
mnsson. Even touching a woman with dfslre or kissan^ 
her, would esiabiish prohibition by reason of affinity. Thus 
a man cannot marfy a woman whose daughter he Jrias kissed 
with desire,. :• , / ^ , 

29 .^ Thirdly'. Relations who are prohibited by reasons of 

consanguinuy and affinity, are also prohibited by rea^^on of 
fosterage. Thus, a Jtoan's moti:ier is prohibited to him hr , 
i:ea|Qn of con^nguihity, therefore, hia foster-mother is also 
p^ibited to him. Foster-sisters arc prohibited in the sam^ 
manner as a man’s own sisters are. ' Foster-son's wife i. nrr. 



^ 5 ^ ilAMSftGB, 

Y o’) It fs tfot lawful to join- together any two women who, 
awe suppose either of themMo be a male could not law- 
■fullv intertaarry by reason of consanguinity or fosterage. Thn^ 
it is not lawful to cohabit wi;h two sisters, whether they be 
sikers'by consanguinity or by fosterage, ft is not la^ul to 
loiix a Woman with her paternal or maternal aunt, or witn her 
daughter by another husband. If a man marries sisters 
bv one contract, he must be separated from both. If he mimes 
them in succession, the firstis a valid marriage/ and the second 
isdnvali^and he must divorce the second wife- Again, if a 
man marries more than four women by one contract, the mar- 
riao'e of all is invalid, -and he must be separated from them all, 
^utif he marries them by separate contracts, the marriage of 
the first/fbur is. valid, and that the fifth is invalid. A^am, 
it is not lawful to marry the sister of his divorced wife, so long 
m the latter is in her iddaL 

^ : / (j)L,.A man may not lawfully marry the wife of another, 
■nor file divorced, wife nor the widow of another so long as she is 
m her dddat nor a woman who has been pregnant by another 
■husband from whom -she has been separated by his death or 
•divorce, before delivery takes place. But n is lawful fora man 
to marry a woman with whom he has had illicit intercourse, and 
who is thus pregnant. 

X4) It is not lawful for a Mussulraap to marry an infidel 
((whether an idolatress, or a worshipper of fire,, or the sun or 
the stars). But a Mussulman may lawfully marry a MiaM'ah or 
a^woman believing m a revbaled religion, such as a Christiian 
oriajew. 

(5) It is not lawful for a man to re-marry a free woman 
who was his wife, and whom he has given ihm divorces. But 
if the divoreed wife gets married to another husband wk) con- 
suminates i?rith her, and is then separated from him either by 
^ath or divorce, then she can, be lawfully wedded by her former 


belonp-fe 

.•s^e,i^imagnates/.k!'the order m lb. Wtoitwioe* * 
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32. The,' 3ikrest guardian to a woman in reference , to 
marriage is her^son'; then her son's son how low soever ; next 

father's father, how high soever. Next 
comes the fuil^^thejj then the half brotner by the father'^s 
side; then the^iiiirbrothei^s son, then the* half brother's son, 
how low soever ; then the full imcle ; then the half uncle by the 
father's side ; (that is, the father's half brother by his father's 
side) ; then the full uncle's son ; then the half uncle's son ; then 
the higher ufncles. (such as the father's | full uncle and half 
uncle) and their sons in the same order, Fail ing t l^se.agnateSj. 
the guardianship devolves upon the mp^r ; theii upon the 
then the son's daughter, then the daughters 
daugmer ; then the son's son's, daughter ; then the daughter's 
daughter's daughter ; then 'the full sister ; then the half sister 
by the father ; then the half brother and -sister by> the mother; 
then the sister's children in the same order; then the .paternal 
aunts ; then the maternal uncles ; then the maternal aunts, and 
the children of maternal ■ uncles 'and aunts ‘ and lastly, it de- 
volves upon the Snltan, the Judge having the power of disposing 
of a person in marriage who requires a guardian for the pur- 
OTse. ' , . ' s 

33. Ap . executor has.no authority to contract a boy or a 

girtin marria^/^.by whomsqever he may have been appoint- 
ed., But,, an, ^ecutor who is also jthe natural guardian, can 
exercise such power. , / . 

34 . "S^^Then a guardian becomes permanently insane, his 

guardianship 'ceases. , , ■ 

85. When there* are two guardians of equal degree, any 
on.e of them can contract a valid marriage, and the other can- 
■Xibt bahcelit ’ \ ’ ’ ’ , ’ . , ‘ 

36. A 'distant guardian cannot contract a marriage 
his ward, if a r(<^rer guardian be present and competait to acb 
But he can do so if the nearer guardian Is absent or is incom* 

37J"A minof* atod' lunatic- cahnotiiariy without 
'^seii‘#'tliek';guat<lfenSi'‘"'S£^- marriage ccmttacted^ 
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if- 

out the., gii^rdi^n's consent can be cancelled by the guardian; 
The guardian, of a minor or lunatic boy or girl can contract a 
'marriage iqx„ them even against iheir will But the minor on 
attaining majority, and ihe lunatic on becoming sane, can 
exejqii^e the option of puberty and cancel S ich marri-*ge* But 
^ when , the father or grandfather contracts the marriage of a 
minor or lunatic, they cdnnot exercise that option and cancel 
the maniag0. In other cases, the minor on attaining puberty, 
may either abide by the marriage or cancel it, and the rule is 
the same with regard to lunatics, who can cancel the marriage 
on recovering sanity. When a separation takes place uricier 
die option of puberty, and the^arriage has not been consum- 

S lated, the woman has no claim to dower ; but if the marriage 
ere'consummated,: ,she is entitled to her full dower, even if she 
herself brought about, the separduon. 


38. The marriage entered into by a sane and adult woman 
is 'Operative without the consent of her guardian. No one, 
not eyen.tbe Sn^tan^.can lawfully contract a woman in marriage,, 
who is adult and san^^, without her own permission. It any 
one contracts a marriage for her; it becomes valid if she assents 
to it ; otherwise, it is hnil and void. The consent of an adult 
virgin; is not ‘ necessarily required to be expressed in words. 
Such consent is presumed from her silence, lauding and even 
weeping. But ttie-* consent of one who is not a virgin, must 
always be expressed in words. 

^ ^39. If an adult* and sane woman marries a man who^is not 

her equal in birth, w^kh, religion or any other ground, such 
marmge is. valid,, ^ut her gqardian may object to it and move 
the J udge to a separation. . But after the woman has 
actually borne id Child to her husband, the guardians have no 
longer the^ right to cancel the marriage. If the marriage is 
,^nu{led. before consummation, there is no liability, for dbwer ; 
t^^ is, ^titled to full dower. 


'".t-fO, Tf a' womaii shoiild' marry for less than fer pttjtt 
dower, the guardian may object till the full amount of the dower 
' make up fut 
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woman would be entitled to the amount of the specified dower 
it consummation took place, otherwise she has no dower» 

41. A woman unequally matched by herself cannot re- 
luse her person to her husband upon the 3 ?round of in- 
equality. 

42. A father can lawfully marry bis young child to one 
who IS not an equal, or at an improper dower, and such mar- 
riage is valid. 

4S.. Marriage can also be effected by an agent on one 
side, or by agents on both sides, or by one who has been ap- 
pointed as agent for both sides. The marriage contracted by 
an unauthorized person is effective upon the approval of the 
party for whom he acted. 

44 . A marriage agent can be appointed without any 
witnesses. The agent cannot contract hij? nr h^r ■marrici OTA wifh 
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^ (^) Accordiiig to the Sheas, a kitabiah woman, or one who 

belongs to any sect having a revealed religion, can be married 
in the temporary fonn, but she cannot he taken for a perma- 
nent connection as in the other school. 

( 5 ) The Sheas do not make any distinction between valid 
and invalid marriages, all that are forbidden being void ac- 
cording to them. 


' ^ Dower. 

40. Dower is defined to be the property which is incum- 
bent on a husband, as being named in the contract of marriage, 
or by virtue of the contract itself (even when not mentioned In 
the contract) in exchange for the usufruct of the marriage, and 
as a token of respect for the woman. It is generally called 
Muhr, or D^n Muhr. 

47. When no dower is specified in the contract, ihe taw 
presumes it by virtue of the contract itself. Such dower is 
•called the muhr4-misl, or the proper dower. • i 

' 48. Dower is confirmed and made binding upon the 
hiisbaild, (i) by consummation, I'a) by valid retirement, and 
(3) ‘ death of either party. It is in danger of dropping al- 

together by the wife's apostacy, or by her kissing her husband^s 
son with desire. Such danger is removed by consummation. 
Valid' retirement is such a retirement of the married couple, 
and in such a place, that there is nothing in decency, law, or( 
health,, to prevent their matrimonial intercourse. In law, such 
a retirement is held to be' as good as consummation. 

49 . When a dower has once been perfected or confirm- 
ed, it does not drop, though a seperation should afterwards 
take place for any cause proceeding from the wife, 

‘ ‘50. If, either the husband, or the wife, dies before con- 
sutnmajtioD^ and there is a specified doweri the dower is con- 
’■firmed hf such death, ’and becomes payable as a debt due lo 
the wife. ' 
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51. Dower is divided usually into two parts:— (i) 
Muajjal^ or prompt, and (2) Mowajjal^ or deferred. The 
prompt dower is immediately exiglole, though it is customary 
to postpone its payment till any future period. The deferred 
portion is not exigible till the death of either party, or the dis- 
solution of the marriage by divorce. Further, though a 
woman's dower be payable on demand (as when it is prompt), 
yet she is not obliged to sue for it immediately, nor in the life,, 
rime of her husband. 

52. There is no limit to the ampunt of the dower; but the 
lowest amount of dower cannot be less than ten dtrkms. 
When ti\e dower specified in the contract is less than ten 
dirhms, it must be made up to that amount. 

53. The subject of dower can be anything which is pro- 
perty, and has a value, except the hog and wine, as these can- 
not, be the property of a Mussulman. Besides, the subject of 
the dower must be somethingjn existence at the time of the 
contract, and a dower cannot be left to be fixed at a future 

e. .• ■ ■ ^ . f:- 

54. The proper dower of a woman is to be determined 
with reference to women of the family of her father, being op a 
footing of equality with her in respect of age, beauty, under- 
standing, and virginity. The mother doas not belong to her 
father's family, and consequently no regard is to be paid to her 
mother's dower, 

55. When the dower consists of something which his pro- 

perty, and of something which is not property, or of something 
lawful and something unlawful, so much of it is valid as is pro- 
perty and is lawful When the whole is unlawful, the womm 
gets her proper dower. v 

56. When dower is left to be fixed by the wife or a 
stranger, not more than the proper dower can be fixed unlbss 
assented to by the husband. ^ When left to be fixed by the 
husband, he can fix it at more than the proper dower. 

57. If a man should make an addition to his wife's, dower 
after the contract 'of marriage, such addition is valid, and is 
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binding upon the husband. Such addition is also conilrmecl 
by consunniiation, valid retirement or death, of either party. 
If separation takes place before it is confirmed, the addition 
becomes void. 

58. The wife is competent to allow an abatement from 
her dower, and such abatement with her consent is valid. 

59, If a man marries a woman for a certain dower fixed 
in private, and a larger dower is announced in public, then the 
amount agreed upon in private is taken to be the true dower. 
The larger dower is for mere reputation, and is known as 
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portion of the .prompt dowpr. 
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unpaid, the husband cannot exercise any control over the wife 
. nor can he demand back from her what she hiay have already 
received, * 

71 . When a young wife goes to her husband before pay- 
ment of the dower, the person who had the power of keeping 
her before marriage, would have the right of taking her bad 
to his or her house, and to refuse her to the husband, until he 
pays the dower. 

72 . When the parties have expressly agreed as to how 
much of the dower is to be vmajjal or prompt, that part of 
it is to be promptly paid. When nothing has been determined 
by the parties upon the subject, both ike woman mtd the dower 
mentioned in the contract are to be taken into consideration, 
as well as what is customary in order to determine how much 
of it should properly be prompt for such a woman, and so 
much will be the prompt portion of the dower. Where, it has 
been expressly stipulated that the whole is to be prompt, the 
T^ole Is to be so, without any regard to custom. 

' 'P' *'73w What is ciistomaiy . — h wife cannot claim the 
whole of her dower as exigible, while her husband is alive, 
where no specific amount has been ^declared to be exigible. 

such dase, it is customary to consider one-third of the 
whole as prompt, and two-thirds as deferred. . 

74- Wherp the whole of the dower is deferred to a known 
pe^od, and the period has' arrived, the wife cannot deny her- 
sdf to her husband for the purpose of obtaining payment of 
the dower. But, according to Abu Yusuf, can refuse h er- 

^ Where part of the dower is prompt, and part of it is - 

.^oererredj^and the’ _ wife has obtained the prmnpt J 'or, where 
wife' has allowed the whole oi 'fc 
a known term, she' has no right to dei» 
cilse,' according lo Abn Yusuf, ‘she, i4l 
. so long as the ptewf li nct'isih^ 
TO'me' arrrfeirof t&'term. i 



FOSTERAGE. 


76, The postponement of the dower for a fixed period 
such as a month or a year, is valid ; and the postponement is also 
valid, even if no period has been fixed. When the period has 
not been fixed, the dower becomes payable on death of either 
party, or upon repudiation or divorce taidng place. 

77. Invalid marriages.— When an invalid marriage 
has taken place, the parties should be separated ; and if there 
has been no consummation, the wife will not be entitled to 
znj dower. If there has been consummation, she will get either 
the dower specified (if any^ or her ‘^proper dower,'' whichever 
ot the two be less; and when no dower has been specified, 
she will get her full “ proper dower." 


Fosterage. 

78. Fosterage is established by sucking within the pro- 
per period, which is within two years. Fosterage establishes- 
consanguinity and affinity, and is a ground of perpetual ille- 
gality in marriage. 

7a “Fosterage is established between the suckling and 
the family of the woman who suckles. It is also . established 
between two infants suckled by the same nurse. Thus ; If a 
woman has a daughter of her own, and suckles two other in- 
iants, fosterage ^ established between them all. The woman's 
own daughter is the foster-sister of both the infants suckled 
by her, and the infants are foster-brothers or sisters, as the 
case may be. 

80. To the suckling, both his or her foster-parents and 
their ascei^dents and descendants, either fy natural descent or 
Jb^terage^ ate all prohibited in marriage. Thus, a man can- 
not marry his foster-mother's mother, or his foster-motheA 
foster-mother. If a woman nurses two infants in difer^ 
periods, then they become foster relations, and their intermai 
wage IS prohibited, as also in the family of . each.'^ Fosterage- 
e^bfishes not only consanguinity, but also affinity, so that 
Wpateverds prspbibited by affinity, is also prohibited by foster|ige.^ 
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44 : ' , divorce. 

Tbus, a man cannot marry his foster-father's wife (other than 
the woman who suckled). There are few exceptions to these 
general prohibitions. These are the following : — 

(0 It is lawful for a mao to marry the sister of his son by 
ifosterage, [The sister of his son by fosterage is either his son's 
foster-sister, or his foster-son's sister; or, again, his 'foster-son's 
foster-sister, all these are lawful to him.] 

, (2) The mother of a man's brother or sister by fosterage 

is lawful in marriage. [Sister's foster-mother, foster-sister's 
mother^ and foster-sister s foster-mother, are the three relations 
contemplated here.] 

(S) Brother's foster-sister and foster-brother's sister, are 
lawful in certain cases, where the foster relations are the children 
pf the foster-father, by a woman other than the nursing woman. 

|. ,(4) Brother's mother by fosterage; the mother of the 


‘ Divor^;" 

. , SI. The dissolution of the marrige-tie by the use of spe- 
cial expressions, is called iaM or divorce. 

-<i The separation of the marriage couple ni»,|^ee{i 
OTWdjffereot (rauses, such as,--«eparafion for the huMjand'js' 
|P|0toee or his being a eunuch ; lor efther paiW iBiierdfte 
® for insuBleiait do'Wer itof 

,^ta#gid& renotoc^-of for his'iiiiapaWititarjfcr 

W|i|%f.SSMfaGy#:fQr difference (jf countiy^Jtfojr^Ae 
Mugs.!* ^;?tfd;-,pnek; -AH 'these forma rfwMtkidit'jiiiflSD, 
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eluded in the general category of divorce» but they are not 
falak in the strictest sense of the term, which applies to such 
cases of divorce, as are effected by the use of special words. 

83. Divorce is either revocable or irrevocable. When the 
•separation is complete without the completion of the iddat, it 
IS called vrivocable {Bam) When there is not total separation 
so long as the iddat is not c ompleteci, it is revocable {Rajai). 

84. Divorce is effected principally in two forms : (j) the 
sunm, or the foim which is agreeable to the traditions ; ( 2 ) the 
Badai, or the new and irregular form. The mnni form is 
^n divided into two kinds—the Ahasan or the best, and the 

Jaasan or good. 

85* When a man gives his wife one revocable divorce In 
a tuhr (or period between two occurrences of the courses) 
during whicn he has had no intercourse mfk her, and then leaves 
her for the completion of her zdda/^ such divorce is Ahasan or 
the best, and becomes irre vocable upon the completion of the 
iddaL ' ' . ' ' ; ' 

83. When a man gives his wife one repudiation in a tuhr 
<or the period between the occurrences of two courses), and 
then -gives another repudiation in the next tuhr, ai d ahotherin 
the third tuhr , and has no intercourse with her in any of the 
three tuhrs, the third repudiation makes the divptiie irrevocable 
wittout the expiration of the iddat, which is' nevertheless com- 
j^lsory upon the woman. This is hasan or good divorce, 
xne first and second repudiations are revocable, so ■ that the 
■wife may be re-called at any time before the passing of the third 
rejHjdiation. 

87. In divorce in the sunni form,^jt js necessary that the 
wife may not l^ye, he«n enjoyed nor n^udis^d!! dui|ng,i;ihe 
cow^ immediafejy.prepecfing the tukr 'm repfid«i(fiolj,Ss‘ 
to be passed. Further, the number of repudiation? .fuecessa^ 
® form is the same, both for the enjoyed and tne, imenjoyed 
■«T»t'^But,a»'uh6i^yedvi^fe-may;he'it»f)'«dia^ anytime, 
_^er'ln'a iuh', bF'liHi3h|j"the-aetfia! 'bOdfeence of ‘.'file' 

'• ' -•iVi-fWt!.” • ; •, ..... ; .{XMI 



ije repudiates an enjoyed wife, either at a time when the courses 
are actually on her, or during a tuhr in which there has been 
sexual intercourse. This is irregular as regards time. The 
hadai form, though effective, causes the divorcer to incur sin, 
ahd he phght to revoke the divorce before ic becomes ir- 
reversible. In the first class of hadai divorce, the divorce 
becomes irrevocable as soon as the 'third repudiation is given, 
without waiting for the completion of the iddat. In the second 
class, the divorce does not become irrevocable fintil after the 
expiration cf the iddaL 

89. In order that the divorce may be effectual, It is ne- 
cessaiy that the husband be sane and adult. A , divorce is 
valid ^ven though it were uttered in jest or sport, or by a slip of 
the tongue, brby mistake, or without comprehending the mean- 
ing of the words used. Repudiation given by a youth under 
puberty, though , possessed of understanding, that given by a 
iunatid when in a fit of insanity^ that given by a man in sleep, 
are not ^ective, unless confirmed by them after attaining *ma- 
jority, or regaining* sanity, or on waking, respectively* ,The 
r^udiatiqu by, a drunken man 4s dSective^ unless he was in- 
t03dcate4, agamst his- will, or for some necessaiy purpose. The 
repudiation by a duinb man expressed by signs, is effective. 
^£i^^l^ud^t|on'glveni ,by m apostate, or by one who has joined 
a h^tile, country, is without effect . 

> ^ ' at s' / . . , 

,90. The words used in giving a repudiation are ( i) sarik 
or' plain,' and (a) kittayat or ahlbiguous. The plain words ai^ 
'di' themselves. The or atoblguous wpilte Ite 

■#eetlve/wh^ 

a l^::^e|toevo^e,4iwjge'.4anngt 
a£KB»,\-a. s&oad woqld be 
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without effect. A wife who has not been enjoyed, that is, with 
whom consummation did not take place, is irrevocably divorced 
by a single repudiation. 

92. Repudiation may also be given in writing. . A hus- 
band may authorize a third party to repudiate his wife on his 
behalf. He may also commit to the wife the power of re- 
pudiating herself. 

93. When a man has repudiated his wife by one or two 
revocable repudiations, he may retain her while she is still in 
'h&x iddat^ whether the wife be willing or not Thus to recall 
a wife in the former matrimonial condition is called rajaL 

94* Raj at is also of two kinds : sunni or hadat The 
sunni form of recalling is effected by means of speech, by the 
calling of witnesses, and by intimating it to the wife. Other- 
wise, it is ladai or irregular. If the wife is retained by dmd^ as 
by having intercourse with her or kissing her while she is in 
her iddat, such retention is irregular and abominable. The 
^ right to retain a wife expires on the completion of the full 
term of iddaL ' 

95. A woman repudi^ed irrevocably by her husband 
cannot be lawfully remarried t6 him, unless she is married to 
another husband,, who consummates with her, and is then se- 
parated from him either by his death or by repudiation. 

, ' 9d. Ila* — When a husband makes a vow to abstain from 

his wife, and does not approach her for the period of 
ihonths the wife would be irrevocably divorced by one repu- 
distdon at the expiration of that period. This is called divorce 
by ila. ^ ’ _ ’ ' ■ ^ 

97 i ICti'dolE^ — ‘When the husband gives a release to tie 
wife from the marriage-tie, by accepting an exchange, and 
%ith the consent of. the wife, such release is called divorce by 
khaola^ K^oola is brought about by the disagreement of the 
married parties. When the wife seeks for toe release, she 
Itorit her'husband with.property, con- 
ct ‘Which he ip.'g^ve her 'a Wheh' ffie- 
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aversion is on the part of the husband^ it is not lawful for him 
to take anything from her in exchange for the Moola ; but if he 
■should take it, the legal effect of the kkoola would be still valid. 
When the aversion is on the part of the wife. It is abominable 
to take more^than her dower, though not urslawfiil to do so. 
In khooia one irrevocable divorce taken place. Khoola does 
not occasion a' release of any other debts than dower. 

fdS* Mubarat — When the parties seek mutually their 
jmlease from the marriage-tie, the divorce is called mukirai. 
The same incidents are applicable to it as in khoola. 

89» Zihar. — When ^ a man compare’s his wife or any 
pj^rt of her to a part, which he cannot lawfully see. of a woman 
that is perpetually prohibited to him, the wife is perpetually 
husband. Thus, if a man says to his wife 
Thou art to me as the back of my mother/' that is called 
mhar The effect of zihar is to make unlawful any matri- 
monial intercourse between the parties, till expiation Is made* 

« j?®* Lia^n* or imprecation means attestations coiih 

.nrmed by oaths on both sides, when a man accuses his wile of 
aaUiteiy, and the vvife demands that he should take the Han or 
oath,. The husband first should bear witr.ess four times, say- 
mg^ch time. I attest by God that I was a speaker of the 
charged her with adultery/' and he should s.ay 

r ^ spoken 

lie. The wife should then bear witness four say«- 

.j u rpy hushed IS a' liar in afcusli:^ me 
say ■the\fifth hm% **TSife'wmth # 

f ^ speaker in the charge of adul- 

parties' have taken the Imn (oath), the 

J ge would decree a sepi ration. ^ But, so long as separatbn is 

frirr^ Jcdge, the marriage subsists, though ma- 
trimonial ' » t . * 9 * 
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iuijpuicHty JH uo grouna loi .canceiiaDon ot me marriao'e if 
there had been matrimonial intercourse and the husband be- 
came weak subsequently. The case should be adjourned for 
a year before separation igan be decreed, in order to ascertain 
if there has been intercourse or not in the interval. 

103. Shea School. — ^The important differences be- 
tween the repudiation of the two sects are r — 

(/) The recognise both the mnm,Qi the regular 
form and tlie badai, or the irregular form of divorce. The 

■the or regular, and' 


Sheas recognise only one for.n 
reject the badai form as being void with them. 

(a) Tire words used in repudiation are 
the Sunnis as being either express or i 
Sheas admit the express wprds only as c 
• diation. % 

(y) When express words are used, the Sunnis do not re- 
quire intention; but, according to the intention is essen- 
tial in constituting divorce. If a man is compelled to use ex- 
press words of repudiation, the repudiation would be valid ac- 
cording to the Sunnis, but void according to the 54 ^ 0 ? for 
want of intention. , ’ 

According to the Sheas, th4 presence ‘.of two witnesses 
is necessary for the validity of a repudiation ; the Sunnis do 
not require any witness. ^ , 

, , ( 5 ) The Sheas recognise a' new form of divorce unknown 
to the pther school, which is termed the 7aM'.uI-iddat, or the 
repudiation of the iddat, by which the repudiated wife is for 
ever rendered unlawful to her husband, sp that it is. impossible 
for them ever to marry with each other ag^in. It js, effected 
by repudiating a wife under the requisite cbnditioiis i then 
jWscaMing her before - the - expiration of :theiiiidi*J^M faavi^^ 
connubial intercourse with her; thai repeating the repudiation 
p, ;iuhr. and ' recalli^ ' .her. vagan to bed ; and lastly^ 

is^l^ting the divorce in a dtird iuAr* 





JO IBBAT. 

. ^ iddat* 

104 . Jddat means the waiting for a definite period, which 
is incmnbeut on a woman after the <jpsoIution of the marri|ge- 
tie. 

105- On whom iddat is incumbent. — In cases of 

valid marriage, ( i) upon divorce after consummation or v^Iid 
retirement; and (2) upon the death of the husband. In cases 
of invalid marriage, when the separation is made after con- 
■summation, in cases of separations without repudiation, such 
•as, when the marriage is cancelled by either party exercising 
the option of puberty, or by reason of inequality, iddat would 
be incumbent in the same way as in divorce, that is, it would 
be necessary if there had been consummation or valid retire- 
ment. 

XQ^yiddaf is not incumbent for connection under a 
marriage Contracted by an unauthorized agent ; nor for zim^ 
or fornication ; nor for illicit intercourse. 

■ 107- ''‘On 'Whom not facumbeut is ‘ not In- 

-oumbent on four women ; (i) a woman who is repudiated 
.before consummation ; (2) a woman who comes under pro- 
-tection in an Mam country, leaving her husband in a hostile 
country ; (3) two sisters married by one contract which is can- 
celled ;• (4) more than four women married tc^eiber in one 
contract' which is dissolved, 

108- The term of id^at is different in' the case 
;'0| different women, as also in different cases: 

(/*) Fpra «oman who is subject to the monthly courses, 
'the iddat is for thrm terms of the courses, whether the separa- 
tiop has taken place by an irrevocable or revocable divorce, 
or without' any repudiation. 

(>a5' The iddat of a young woman, as also of an old one, 
^hp is not subject to menstruation, is three months. 

When^a woman, observing iddat by 
the completion of the she begin the 
observeit for three terms of 'fato 

the tixne of their appearance. 
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, (. 4 ) When a woman has been consummated under an 

invalid marriage, she is to observe the iddat for tlsree terms 
of her courses, or for three months, according as she is sub- 
ject to the courses, or otherwise. 

( 5 ) Th&iddaiQi a pregnant woman continues till her 
delivery, whether the marriage has-been dissolved by repudia- 
tion, or by th*! husband’s death, or otherwise. 

(d) The za/a-f of a woman, incumbent for the death of 
her husband, is Jour months and ten days, whether she is sub- 
ject to menstruation or not, and whether her marriage has 
been consummated or not, provided she be not pregnant at 
the time, in which' case the iddat lasts till, delivery. 

109. A woman observing the iddat should not go on a 
journey. She should remain in the house where she was residing 
at the time when the occasion for the tddat took place When 
a woman is observing the iddat for separation, either from di 
vorce or otherwise, she should confine herself to the house 
and should not go out by day or by night. But a widow may 
go out by day, and by part of the night, but she ought not to 
sleep out of the house. 


Parentage. 

1 10 . Maternity, or the descent of a thild from its 
ther, admits of positive proof, for the child’s separation h 
the mother can be stm, and the testimony of one woman e 
would suffice to establish it The identification of the c 
IS me only question in issue. 

111. Paternity, or the descent of a child from 
father, does not admit of positive' proof. Itmaybeesi 
fished by the father’s own testimony, or by a legally consti 
ed relation between the father and the mother of the child. 

112. The child bom out of a valid iparriage, during 
subsistmce of the marriage, is undoubtedly tire child of 
inother s. husband provided it was bora after six monffis fr 
ihe date of marriage or within two vaara {mm «« 
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death or his separation from bis v^ife. The reason Tor ft is 
that according to MAhomedan law, the shortest period of ges- 
tation in the human species is six months, and the longest 
teim is two years. S6 that, , if a child is born within six 
« months from the day of marriage, the conception must be pre- 
sumed td have taken place before the marriage, and the child's- 
paternity will not be established. The longest period of gesta- 
tion, which is two year§, though apparently against physiolo- 
gical tru:h, is to be explained in this way: If a woman shows 
signs of pregnancy within the usual period' after her separa- 
' tion from the husband, the law presumes that the child may 
remain in the womb for two years and no more* So that, 
when a cixild is b'din to a woman very near two years from her 
separation or from the husband's death, the question for de- 
termination will be whether the symptoms of pregnancy appear- 
ed within the usual period after the separation or the husband's 
death. 

' ' 'I IS. If a man commit fornicatioh with, a woman, who 
thus becomes pregnant, and the man then marries her,aod she 
is of a chtidi.- after such marriage, the- paternity cf 

such child will not be established in the man unless he 
pressly claims it. 

114 . The paternity of a child born of a woman, on 
whom it is not incumbent to observe an iMai^ is not established 
in her husband, unless the child is boro within six months, 
from the date of separation: . 

_ H.5. Thp“ paternity of a-chiM‘bom.of a iromati, who 1$ 
bqiiAm observe not established In her husiwndi. 

notes the ‘child Is born within two years from 

‘ If the ^ /husband' Aouid' die teving Ms wife, 

ipAethejf /before or after ebnsummarion^ ai^i the wife 
;qpendy‘ birih '.to a chUdi'^Ae pa^rnlty of snoh eilild 
woiifd be* estabpshi^d rin .the- decwii'"huil»hd, If liNWm 'v 

^ from ■ his d^h. If bom two yiwftTroili tte' 
■fenstedf^deeth, rit^ ’pafem% 'will hot be estabSiiittl, ' > , 
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the patemJty of the pfiEspring will not be estaUIfsh«i from 
hinj j even though he should claim .it. But if the ■ repudiation 

was by the ^e^f ambiguous expressions, and the husband 

would claim the offspring, its paternity would be established. 

! ' is valid with 

regard to, five relations: — his father, mother,. .child, wife and 
OT^/n(ma«CT). The ac^nowledgmettf a . woman -is ’valid 
with , regard to, four perspns^her ^ath«. mother,' Wb?nd 
a:a&jnml0. A woman s acknowledgment with regard . to a 
chtM is pot vahd, unless her husband assents to it. Mere 
acknowled^ent is not sufficient to establish 'relation^ip, when 
acknowletfger is. suing the acknotyledgec} for ’property, 
woman.snes a man fpi;,piainteDance,' decking 
i^K ^ acknowlefig^ent would not , suffice to 


establish the relationship ofihusband and wfe. 

^ theaclaiowledger and the acknowl^d 

SiConS^, the descent df the periion acknowMff^vi 
DM be already establish from , .another individual, ^Tliat is 
« » b. know, ,0 b. a, dJB 

Thmy, j^th# person acknowledged 'is not a mere infant 

and la^fe to give an account of htfm^rhe must confirm the 
actaowledger in his' acknowledgment/ Am«einSl?„^t 
abfe to give "an accent of himself, and in his case confirmation 
is not'Jteces^iy. But if the child acknowledged is afal^ 

of,thepar«^ to 

f#pwt <rf.%ac,knQw| 6 (^ being-lhe cfaiM'Qf-.ito^©e«oa -ic. 
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121. The ack^wtedgassent* by a mao of a woman as his 
wife, would be valid if assented to by die woman, and there be 
no legal prohibition against the woman becoming his wife. 

122. The acknowirfgment by a man of another as his 
brother, or nncle, or tfe like, is not valid, so as to entitle the 
person ‘acknowledged to inherit with his other heits. But the 
acknotidedgment would entitle htm to maintenance as against 
the acknowledger himself during htsiife; and if the acknow- 
ledger has no other heir, the acknowledged brother, or uncle, 
would ipherit from him ; but not from any other person. 

w. ‘ ' 

123. The acknowledgment by a woman of a child can 
be valid if her husband confirins the acknowledgment. If the 
woman be a widow, or has no known husband, her acknow- 
ledgment of a child is valid. : Except in the case of her ac- 
knowledgment being confirmed by her husband, a woman's 
acknowledgment of a child does not create any legal relation 
between such child and any other per^n except the’ ac- 
knowledger. Such child inherits from the acknowledger 


‘i*' ^ ® lAct oi a., man and wonjan having* constantly 

Ifvedtogether'as husband and wife, and die fact of their children 
having lived as %itimate children with their parents, would 
raise a presumption of the children beimr the legitimate issues 
of their parents, unless provedito the contrary, 

, , , 125. Shea School.r-^ According torthe SAm, 

patemily or matemi^. will not be established mnless the con- 
pectio^ of the parents was a lawful one. The A’««MMreimrd 
maternity as being established by birth alone ; whereasj accord- 
ing to the SAeas, the proof of the dald .being bora out of law- 
tm connection IS necessary to establish that relation, Aaiife- 
.gtimate child has no descent even from its mother, nor are 
•mere any.muturf':rf|bts of ftiheritaace'Mwwn ticra « ' Again 
jaMording' to die SAeas^ thb-issttafoHdhfflenl?Wf patwnity would 
^adfipmd r^.^the marriage of the' parents bdnr lawful 
m dn the part of either pirty or of 

their coofliimial rektkmi’ ^ f ’ 
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Mainteimsce. 

126. " Maintenanc# includes food, raiment, and lodging. 

127. r. Maintenance of wiTCt.— The husbatid is 

bound to nmintain his wife, whether rich or poor; young or old 
unless she is too young for matrimonial intercourse. When she’ 
IS too young for matrimonial intercourse, she has no right to 
maintenance from the husband, whether she be livimr in hi« 
house or with her father. ® 

128. An adult woman must live in the husband’s house 
m order to be entitled to maintenance; but if the husband has 
not called upon her to remove to his house, she will get main- 
tmmce. If she refuses to remove to his house on the ground 
of her dower remaining unpaid, she will be entitled to mg.y 
teoance. If the dower has been paid or is deffered, and she 
has no right to refuse to go to the husband, she will not be en- 
titled to maintenance, so long as she does not remove to his 
house, if called upon to do so. 

u u ^ rebellious, that is goes out from the 

husband s house and denies herself to him, she has no rio-ht to 
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^ 148. Among relative within the prohibited degrees^ the 
liability for imibtenance is regulated — ist, by propinquity ^ and 
2 nd by inheritance Thus, if a poor person has a father and 
a son's son, both in better circumstances, the father is bound 
to maintain him, being nearer in degree than the son's son. 
Similarly, when there are daughter's children and a full bro- 
ther, the former are liable for maintenance on the ground of 
proprinquity, though the latter takes the inheritance. When 
a poor person has a parent and a child, both in easy circum- 
stances, the child is liable for maintenances. When a poor per- 
son has a grand father and a son’s son, they are both liable for 
his maintenance, in proportion to their share in the inheritance. 
So also, if thpre be the mother and grandfather ; the mother , 
and a full brother. A kindred who is not within the prohibited 
degrees, is not liable for maintenance. 

144. Maintenance is not due where there is a difference 
of religion, except to a wife, both parents, grand-parents, a 
child, and a son's child. 


Pre-emption. 

145. Shufa, or pre-emption, is the right to take posses- 
sion ot a purchased piece of land, for a similar of the price set 
on It to the purchaser. The person who claims the right is 
called the shuftt, 

148. The right of pre-emption is occasioned by the 
junction of the property of the shufu^ with the subiect of 
purchase. 

147. The following conditions are necessary to main- 
tain a cause for pre-emption : — 

(/) There must be a contract of sale, or of exchange; no^ 
right of pre-emption can arise out of churify^ inheriiunct^. 

( 2 ) There must be an exchange of property for property. 

is) The thing sold must be lairf. Land, whether arable 
or pasture, whefther covered with buildings or with gardens or 





tlnetards, maj be the ‘subject of^re^-emptiou* A..bathora 
■well may also be its subject It matters not whether the things 
be divisible or indivisible. 

There must be cessation of the seller's ownership in 
the thing sold. If the seller retains an option of taking back, 
there can be no pre-emption. 

(5 ) There must be total extinction of all rights on the 
part of the seller. Thus, there can be no pre-emption in 
case of invalid sale. 

(6) The pre-emptor must be the own^fr of the adjoining 
thing at the time of the purchase. If be be a mere tenant of 
the adjoining tenements, he cannot set up the right. 

( 7 ) There shall be no acquiescence on the part of the 
pre-emptor in the sale or its effects, either expressly or by im- 
plication. If the pre-emptor himself negotiated, the sale, he 
cannot set up the right. 

148. It is hot necessary that the person claiming by 
right of pre-emption, shall be a Mussulman. 

149. "^en property is taken under a right of pre-emp- 
tion, it comes in the place of the original purchase, so that, 
whatever was established in the purchaser becomes established 
in the pre-emptor. 

150. Moveables by themselves are not the proper objects 
for the right of pre-emption. When they am accessories to 
land or buildings, they are indirectly subject to such right. 

151. If a mansion is sold by the side of a Iwa^^ neither 
the appropriator of the waJ^, nor the mu/walli, can fmve any 
right of pre-emption ; for . neither of them is the owner of the 
wakf^ and pre-emption requires that the skufee shall be the 

I owner of the adjoining thing. 

; , 153 . -if a mansion is given to a woman m her imer^ 

it cannot be subject to pre-emption. But if the husband 

f ives, it saying, I, have given,, it to thee in exchange for tiy 
then it becomes subject to that right; for, “ here, * it 
S^':noi'gift bi^ "exchange ttet takes place, and pre^ctoption 
arises m ex-ciiange of property. 
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.■V lSS.''Wheii partners make a partition of 'immoveable 
property held in partnership, the neighbour has no right of 
pr.’-emption. ^ ■ . ■ , . 

J 54. Wh«n trees or buildings are purchased with a view 
to their removal, there can be no pre-emption. But if the 
ground on which they stand, is also purchased, pre-emption 
can be set up, 

155. A sharik (or partner in the substance) is preferred 
to a khalitipv one who is a partner in the rights of a thing, as 
one enjoying a right of way, or a right of water), and %khalii 
is preferred to a neighbour. If , any of them gives up his 
right, the person next in order is entitled to the purchase by 
pre-emption* "If two persons are the joint owners of a man- 
sion, and one of them sells his share, the rights of pre-emption 
belongs in the first instance to the other partner, and after him, 
to the inhabitants in the street who are ^ khalits in the way, 

156* In order to establish a right of pre cmptic^r, twn 
things are necessary : — (i) There must be either a contract, or 
neighbourhood, on which the right is founded ; and (a) demand 
for the thing sold. This demand is of three kinds Fir$f^ 
when a person who is entitled to pre-emption has heard of a ^ 
sale, be should claim hi? right immediately pn the instant, 
whether there be any one near him or not..; Sacond^ the per- 
son should next invoke witnesses and make his denmnd in 
their presence, to attest his immediate demand. But, when 
there ivere witness^ to the first demand, tbis'second demand 
with the invocation of witnesses would be superfluous, and so 
unnecessary* : JTiird^ the. pre-emptor should then, make his 
third id^Tuand, or demand for .possession, which is ,done by 
formdly htigatpgi,i;be matter in Courts of law. . ^ ','5 

157. It is ^not necessary that the pre-emptor should pro- 
duce f he ihouey at*' the tim'e''Of making hir ciaim.- 

1 " •' ’*'158. .Where. »<^verali, houses' are ‘purchased by ope con*- 
timclythepre^mptor^inay take of them. 'Without the re% 

' right , api^ioi ;t0 that ione aloiie. *>: But where one - house is 
' i^ifcba^ihe^canndt-ilaJ^eMf^ iMid refiLise;,lhe.,fesk::;,,If_ , 


ii 




4Q' ' 

% 

<»cf*-liouse'4s -purchased by •two* 01 */^ -more- p'er^iiSyS&e' pre** 
emptcir toay take the gbare ot one of them. And, where two 
houses are purchased by one bargain, and the pre-empto/s 
right extends to both, he cannot take, one of them without the 

odier, ' ‘ ■ ■ ■ : / ■ ’ 

'159« When there are kveral pre-emptors in respect of 
the same property, and their claims have equal grounds, they 
share the right equally. 

160. If a decree for pre-emption is made in favour of 
one whose claim is more remote than another who has a 
nearer'clafm, and the 'latter appears after the decree and liti- 
gates his title, the original decree'Shduld be cancelled. 

161. The right of pre-emption, after it has Deen 

lished, may be rendered void in two ways, It may be 

rendered void voluntarily ^ — if the pre-emptor uses such ex- 
pressions as, I have made void, or relinquished, or surren- 
dered my skt^a*' or, if anything is found on the p^t of the pre- 
emptor that' indicates his acquiescence in the sale. In the 
former instance, the light is cancelled ; in the latter, 

by irkplicaiion. Secondly^ the right is rendered void mcessarily^ 
when the' pre-emptor has died, either before making the de- 
mand, ’or after making the first and second demands, and be- 
fore; taking possession. But the death of the purchaser does 
not cause the right to drop, , 

162* Legal devices -by whi{:h right gf pre-emption 

mny h ^ 

{Jl ‘By making a gift of the thing to ■ the purchaser, who 
subs^fenlly'mkkes a gift of ■the’'piice to the seller. Here, 
there is no contract of exchange, and the right does not exto^d 
to it I . * ‘ 

(i) Bymaj^Jdng pff and separating a part of a manaon ,.or 
land from the remainder, and making a gift or charity of the 
marked' off, and then selling off .fentaiiider. 
separated must be adjoining to iie land* tr the- 
fht and as ‘that pMt- is not sold, i» canned bis 

right’ ^tb fe^rd;3^ the portion* sold, which fc’ ^ 



joining to his land or house. It is also necessary that a right 
of way diould he given along with the portion bestowed m gift 
or charity.- - ' ■: , 

(j) If the trees standing on land are sold with their fonnda* 
tions^ the purchaper becomes a partner in the property ; and, 
if then the land IS sold to him, there can be no right of pre- 
ernpt ion in that case. 

ostensibly fixing a very high price, and secretly ar- 
ranging for a lew price, for the thing told. If the pre-emptor 
contests his. claim, he shall be liable for the ostensible price. 

(j) If the seller and the purchaser both declare that the 
sale was invalid, or if the seller retains an option of retaking 
the property sold. 

(6) If a small piece of land adjoining the pre-emptor's 
land IS left, and the rest is sold, the right is evaded. 

168. According to the S^e^^s, the right of pre-emption 
belongs only to a partner in the thing itself. There can be 
no privilege of pre-emption to ^neighbour, nor in property that 
has been divided, unless the road or stream running through 
the property is still held in partnership. Moreover, it is a 
condition that the or the person asserting the right of 
pre-^emption,^ be a Muslim when the purchaser is of that re- 
ligion. ,^An infidel shufi has 'no rights against a Mussalman 
purchaser. Again, according to this school, the right of shtda 
is extinguished by the shufi s inability to pay the price, and 
^ hu delay to claim the prwilege. The right is also hereditary 
like any other property. 



164. Htha dr gift means the conferring of some specific 
thmg, or of a right of property In some specific thing, without 

an ^Cntogd* ' 

lories <Jat- is constitt^^ declaration ol donor, 

''I'base giwBD/’ It » con^ieM tibfr act of the owner alone. 


- ' ; 


mt*- 



m0piam4 by th-e donee isycquired' for the purpose 

lishing his property in the thing given. The “ 

gift are not complete until possession is taken of the thing given. 

• 13 -t, Conditions of a valid gft if) A gift must not be 

depended upon anything which is contingent; nor be reier- 
red to a future time. (2) The giver must be free, sane, adult, 
and the owner of the thing given. (3) The thing 
be actually in existence at the time of the gift, Md must nave 
legal value. 4) K the thing given be divisible m its nature, i 
should be actually separated from anything elw which is not 
given, (5) The donee must take possession of the thing given 
?n order to estaDlish his right thereto. 

, ' 107 . The of gift are:— (i) B estabiishesa 

right of property m the donee, wtyhouf hdng oUtgaiory 

so that the gift may be validly resumed or canceUeci. 

(2) It cannot be made subject to an option of stipulation. 

(3) It is not cancelled by vitiating conditions. 

ditions are attached to a gift, the gift becomes valid, and the 
conditions^ void.' ^ . 

The gift of a thing whiph is 
separated from the property and rights of the donor, is 
2. The gift of a musha^ or the undivided part of a thing mat 
does not a^mit of pirtition, or is of such a nature that patn- 
tipn would, destroy the benefits derivable from it, is also yahu. 
But the gift of a musha, or undivided part, of a thing that is 
partjble, is pot. valid, unless the portion given is separated ir-.m 
the rest before the donee takes possessiout 

169 . The gift of a musha^ or undivided part, of a thing 
which does not admit of partition, is lawful if made to a partner, 
or to a stranger. But the gift of a thing which admits of 
j partition, is not valid, whether m^de to a partner, or to one who 
^ is, not a partner. When a gift is made of an undivided part of a 
' iflhg yrbich does-not adpiit of parddoh^^ necemry for jts. 
^idlty that the quantity or share given should be determli^ea, 
otherwise the gift will be invalid. 

ii0ni|y70ifWhen’'two-'p^^^ ^re the owne^bf attd 

‘ tbe^^ibc^ ' mafete' --of it to suA gilt w* valM*' 



j. #x. IT property wtiich admits of partition Is given to 
two persons, or to a group of persons, the gift is valid. 

172. If a person should give an undmdidpzrt of a thing 
that admits of division, and then make a partition and deliver 
the part, the gift would be valid, 

, ^ debtor amounts to a release, 

and IS valid even without his acceptance. The gift of a debt 
to a person other than a debtor is also valid. 

. 174. Revocation of gifts.— The revocation of a gift 

IS valid, though it is abominable. Ail gifts may be revoked 
before delivery of possession to the donee. But where the gift 
is made to a relation within the prohibited degrees, the donor 
has no right of revocation after delivery of possession. 

175. Carnes preventing revocaimn:--^[i) The loss of the 
thing given. (2) If the thing given passes frcm die donee's 
property to another person, by sale, or gift, or the like, or by 
the death of the donee. W hen the thing becomes the property 
of the donee's heirs, there can be. no revocation. (3) The 
death of the donor, (4) If the thing given has received an 
increment in the hands of the donee; and such increment is 
indivisible frcm the onginaL (5) When an exchange has* 
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accepts the subject of the gift, it is 
should take possession of the 
hands after the gift was made, 

178. Gifts to minorf. 
child, when the tfiing given is 
completed by the contract 


-A gift by a parent to the 
in the parent* s possession, is 
of gift, and the formal taking pos- 
session of it by • the donee is not necessary. But when the 
thing given is in the hands of another, the donee s possession 
would be required to make the gift lawful. When the dcmee 
is a minor, or insane, the right to take possession for him 
belongs to his guardian. ' 

179. Gift by a sickman.— A gift by a sickman is 
not lawful, except when possession has been takeit or the sub- 
ject thereof. 

ISO. A gift by a sick person, as also a charitable dis- 
position of property by a sick person is valid to the extent of 
one-third of the sick person’s property, if possession has been 
taken during his lifetime. But if the sick person dies before 
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sembles sale in all its essentials>and the parties have no right 
of revocation. If the second gift is not accompanied by the 
words quoted above, so as to signify that it is made in exchange 
for the first, then the transaction is not a “ gift for an exchange.”" 
So that, if a person should give a thing to. another, and the 
donee should take possession, and then make a gift of. some- 
thing to the donor, without saying that the gift was ■“ in iwaz, or 
in exchange, of thy gift,” the second gift would hot be ah ex- 
change for the first, but a new gift, and each of the parties 
would have the right to revoke.- 

184. Tliere are three conditions for a gift for an ex- 
change ; (i) Ihe second gift must be expressly made as in ex- 
change for the first, as explained abovt. (2) The subject of the 
first gift, or any portion of it, cannot form the subject of the 
iwaz. (3) The thing given in iwaz must be the property of the 
giver thereof. 

185. In a “gift for an exchange,” if ih^iwaz be void 
the gift may be revoked, and when the gift is void, the nvaz 
t»ay be revoked. 

- 180. Hiba-ba~shart-ul-lwaz means a gift on con- 
dition of an iwaz or exchange. The or exchange is 

stipulated for in the contract of . gift, which is not the case in 
Hiha-biUIwaz. In the latter, there is no condition of an ex- 
change when the first gift is made ; so that, if the second gift 
is not made at all, the first remains a gift in its pure legal 
character. In Hibct-ha^hari-ul-lwaz m. Has contrary, there 
is stipulation for the exchange from the beginning. So that, 
each of the parties may refuse to deliver possession. Bpt after 
mutual possession has been taken, the ' transaction becomes 
effective as a sale, and neither party , may recall. 

187. The principal, difference between the twp schools 
in the law of gift, is that the gift of an undivided share of a 
thing, which is invalid according to the Sunnis is quite lawful 
ftccqrding to 






46 witti. 

Wills. 

188. ' According to iie ■ Maisomedan few, beqaestar,are 

valid to the extent of one-third of the testator's property^ 
whether made orally or in writing. Wills may be made orally 
or ki' writing, and the presence of witnesses is not required in 
either case as a necessary formality. The words, I have 
bequeathed/' or any other words to that effect, constitute a 
bequest. * No interest vests in the legatee without his accept- 
ance after the testator's death. Both males and females, 
whether married or unmarried, are equally competent to make 
wills, provided that he or she be sane, adult, and free. A 
bequest can be made to any one, even to a child in the womb. 
A bequest to an heir of the testator is not valid without the 
assent of the other heirs^ Legatees may^ be mentioned Dy 
name or by general description — the former must be in exist- 
ence at the time of the bequest, the latter at the time of the 
itestatcr s death. A bequest to a child in the womb is valid 
OTiIj? if the child is barn within six months from the time of 
ihe bequest . ‘ 

189. Anything that is property may be the subject of the 
■bequest It is dot necessary that the thing bequeatlied should 
.actuallj belong to the testator, or that it should be in existence 
at the time of the bequest It is lawful to bequeath tiie sub- 
stance of a thing to one person, and the usufruct of it to another; 
or the usufruct alone may be bequeathed, either for a definite 
term, or Indefinitely. If the usufruct , is bequeathed indefinitely, 
“die legatee is entitled to enjoyment during his life, though the 

, profits .should exceed a third of the testator's estate. 

190. (i) An executorm^y be appointed by special words 
in the will, or by appointing one^as the testatoi 's agent. Accept- 
ance in both cases is necessary, but it is not necessary that die 
executonshould accept after the testator^ death. , An executor, 
'Who has once accepted, cannot withdrw from the office after 
the testator's death, though he maybe relieved cr dismissed by 
tho.Jpdga-, An pecutormay take possession of whatevar 
rights and properties belonged tp_ ffie testator, and of anting 
that was. , m 'deposit with the testator. , He, may’ exact and re- 


WOULS. 


ceive pay meots of debts due io him, make arrangement for the . 
funeral, and pay debts and legacies. But if he paiys debts 
without proof or in preference to some creditors, without the 
permission of the Judge, then he will be responsible to the 
other creditors. He may sell a part of the estate to a creditor 
in exchange for his debt. He may sell the whole of the testa- 
tors moveable property, and any portion of his immoveable 
property, for the payments of debts and legacies. He may do 
whatever is necessary for the preservation of the testator’s pro- 
perty, ^ 

(2) When all the heirs are minors, the pardtion made by 
the father s executor with a legatee, giving ’him a third and re- 
tainmg the two-thirds for the heirs, such partition is valid in 
respect of both moveables and immoveables, fiut if some or ail 
of the heirs are adults, and absent, the executor can make a par- 
iftion, with a legatee, of moveables, but not of immoveables 
When all the heir? are adults, or some .of them 'sdult and 
present, the executor cannot make hny partition of nioveables 
or immoveables with the legatee. And, a partition in'hll.such 
cases in th;* absence of the legatee is invalid. 

is) by a father’^s executor among heirs (that is, 

where there is no legatee) is invalid if all the heirs are minors, 
and so also if some of the heirs are adults but absent If all 
the heirs ars adults, but some of them are absent, the executor 
cannot make a v;did partition of immoveables. If some of the 
heirs are adults, and they are present, a partition tvonld' be valid. 

(.^) A mother's executor may make a partition of moveables 
inherited from ter, on. account of her minor children, when 
there is no father nor father's executor. But he cannot make 
a partition of immoveables under any circumstances. 

( 5 ) A partition by the Judge is always valid. 

- ' ' ,|.' 6 l.'.'TbeiCondMons of a valid beque^ ( , ' 

_(/) The testator, l%uW 'be 'comipetept ta'_ make a giutpi- 
whs trinsfer of prdpe^rty j\accordmgly, % bequest by m insane 
' Iverson h not valid : . ' - . ^ ' 




( 7 ) The Wuh/^ovUd, be free from option : 

' ( 8 ) Perpetuity is a necessary condition, and Wu/0ox 
a limited time would be void : 

,( 9 ) The ultimate end of the Wu ^ must be something 
that can never fail : the poor are always to be im- 
plied when other objects fail. 

(io> The subjects of appropriation should be lands, 
houses, and shops, or immoveable property gene« 
rally, and any moveables that may be attached to 


it. The appropriation of Korans, of beasts of 
burden, and pf weapons of war, is valid. 

202. Appropriation may be constituted by words zkfer- 
vivos, or by bequest But wnen it is constituted by bequest, 
tne property which is the spbject of it, must not exceed one- 
third of the testator's estate, unless the excess is assented to 
by the heirs. 

203. The PT^^^of a or undivided j^rtbn, of pro* 
perty that does not admit of partition, is valid without any dif- 
ference of opinion. 

204. The income of Wukf is to be expended in the first 
place on necessary repair; next,. if any thing has been speci- 
fied by the, appropriator, the income must be applied to that 
immediately after the repairs, otherwise it should be expended 
on such things as are nearest or most essential to the genera! 
purpose of the appropriation. 

; 205. An approi^iafion for the kindemd or the prophet, 
or for poor travellers, is valid. Appropriation for the purpose 
of performing the kajj every year, or bestowing in charity, or 
paying his debts or . religious wars,- or shrouds for the dead 
and for digging.their graves, Is lawful But an appropriation 
for the rich alone Is not lawful 

I 206. ' Appropriation is generally divided Into two class- 
77 th® one for religious or charitable purposes, called Enim-- 
P&er for the benefits of the appropriator him* 
selh his, 0 Wren, kindred, or neighbours,, calW 
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207. If a man settles his laud on himself, and afkr him 

“c >’“»'■ S 

oLSrate staJtoe'oiir * 

tu ^ settles his 'property upon his chiM or..^ 

he child of his child, only two generations wiil.take the ekafe 
But when three generations are mentioned, of the 
IS made on “his children,” all generadons a/e induded aS 
the produce is to be expended on his children ^ 

long as there are any descendants. . ° 

nF K- Wulif with a condition that the w'hole or nan- 

.?e 

210. "When there is a condition in the Wukflhai the 

appropnatormayexchange the land for other laS as h! 

Ti exchanged shall be mtf the 

Wu ^ and the condition are both valid, 

any express condition in the V«i/the 

appropriator may appoint himself or hie 
. persbn to be the governor of the Wuif 

propu.y. But he cannot resume the after appointin'? 
^mher, unless there has been , an express condition^ ro thaf 

On the death of the Superintendent the annnmf 
.merit of ois successor belongs in the 6mt place to ihe TpbS 

pnator if he be ^ive or to his executor ; faffing theifi^e 

appointment rests with the Judge. A Superintend/m mU ! 
death commit his office to another. ^ 

5. A; .Superintendent cannot 'sell op’pledge the WttSi 

properi-j’* . - > ■ 
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21<3. An appropriation by a sick person in his deith- 
fllness is valid to the extent of a third of his property. If the 
Wukf exceeds a third, the excess will not be valid unless his 
' heirs assent to it after his death. ' 

zin. When a person erects a masjid, his property in 
it does not abate tUl he has separated it from the rest of his 
property, makes a way to it, and permits prayers to be said in it. 

218 . Nothing can be a i 5 i 2 <i:.y'z;/in which any one has a 
right of property. 

219. A space of ground may be constituted a masjid hy 
public worship on it, under a perpetual peripission from the 
owner. , 

220. Though a masjid falls into decay, it cannot be sold* 


Inheritance. 

221 . Ibie estate of a deceased person is applicable to 

diaerent p«(iiposes:—( I) his funeral; (2) his debts; (3} 

his legacies; and ( 4 ) distribution among his heirs according 
to their respective rights. 

222. The funeral is to be performed in a manner suit- 
able to the condition of the deceased, without superfluity of 
expense, and without deficiency. For the.necessary expense 
of the funeral and burial, the whole of a man’s property is 
liable, except property in the hands of the pledgee. 

223. Next, the whole of his remaining assets may be 
liable for the payment of his just debts. 

224. Thirdly, legadfes .are to be next paid out of a third 
jpf what remains after the payment of funeral expenses and 
"debts. Legacies beyond a . third of the testator's estate can- 
not be paid unless the heirs assent to it. 

225 . Lastly, the residue remaining after the paymoit ol 

- c|i&rges, Is to be divided among the heirs Wording 

l^tfieir'shafes in the inheritance. 




INHERITANCE. ■ . 

226. There are three different kinds of heirs — the 
sharers, the residuaries, and the distant kindred. 

227. The succession devolves in the following order : — 

1. The sharers take according to their appointed shares : 

2 . The residuaries, who take the residue remaining after 

the allotment of shares,: 

3 . If there are no residuaries, the residue returns to the 

sharers by the principle Q%return : 

4. The distant kindred : 

5 . The successor by contract ; 

6 . The acknowledged kindred : 

7 . The legatee to whom the whole has been left by will : 

8 . The Public Treasury. 

228. The SHARERS are persons for whom shares have 
been appointed in the Stcred texts. They are twelve persons : 
four males, and eight females. The four male sharers are 
the father, the true grandfather (or any male ancestor in the 
■direct paternal line, how high soever), the brother by the 
same mother, and the husband. The eight female sharers 
are — the wife, the daughter, the son's daughter (or any female 
'descendant, how low soever, in the direct male line, as, 
a son's son’s son's daughter) the whole sister (that is, the 
sister by the same father and mother), the sister by the father% 
dde, the sister by the mother's side, the mother, and the true 
grandmother. 

The true grandfather is any male ascendant who 
is relaJ:ed without the intervention of a female ancestress The 
Other's father's father is a true grandfather; but aether's 
mother’s father is .a fake grandfather, as :he is related thmugb 
a female — the father’s mother. . 

. . ' The . ; WE GRANDMofHiR Is Tonc ; who is- rekted to 

•the. deceased without, tho'intervention. of .a false grandfather. 

‘ -l^he r iinolher's ^ . mother,, j ,the .. father's .mother^i "the mother's 

niolh^,: the father's matte's ^ta'ottier, the.rfatherisfath?ifs 
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mother, are all tme grandmothers. The rxiother's fathers 
mother is a false gi^andmother, as she is related through the 
mother's father, who is a false grandfather. Similarly, father's 
mothers father's mother, mother's mother's father s mother, 
are false grandmothers. 

2S1. The false grandfathers and grandmothers are not 
sharers. They may inherit as distant kindred. 

282. The SHAKES, appointed in the book of Almighty 
God 2 iie'six: a moiety, a quarter, an eighth, two4hirds, one-, 
third, and a sixth* 

•2 S3. The father Inherits in three casss — /x/, as a 
sharer, 2 ndly, asfa residuary; and, both as a sharer and 
a residuary. When there is a son, or son's son, b. f. s., of the 
deceased, the father inherits as a sharer, and takes his absolute 
share, which is oiste-sixth. When there is no successor but 
himself, or when there are no children, or son's children, or 
other low descendants of the deceased, the father inherits as a 
mUumy, If there isaio successor beside.. himself, he takes 
fhCj. whole;, 'or,: If .there be a sharer, he takes the residue after 
the sharer has taken his or her appointed share. Thus, if 
there be the husband or the wife, and the father, the father 
will take the residue after the husband or the wife has taken 
his or her legal .share. Lastly, if there be, with the father, a 
daughter, or son's daughter, how low soever in the degree of 
descent, the father takes first . his legal share, one-skth, and 

the remainder^after the daughter or. son's daughter has 
taken her legal share. The father is never excluded. 

. S34* 'Thei Tfa^E. oitAKnFAXHiR inhenls in the absence of 
the father. He is totally excluded by the fetber, If he Hv- 
■ing.: The. true grandfather's rights to -the inheritance -are the 
'SauKias those of the fether^ as described above.' 

,235. The HALF BROTHiR Bf TfiX MOTHKR luhedts Rs a 
.provided there is nofether, nor gi«idfal&r,'‘ ior , chE- 
.'Son's ‘ chll&en^ df' tie deceased. His 

Is a ' *Tto‘ or more '<rf' iaoi'htl’brotforfa 
'tingfiifefer 'MM a which'' is' moif 


ikherita??cjb:. 
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them all. If there be both brothers and sisters bj the same 
mother, they share the third in eqnal division without 

any difference between males and females. 

2 . The husband takes a halfl <^ 2:1 fallu^'e of children 

and son s children ^ and a faurih^ if there be children or son’s 
children, how low soever, of the deceased. The husband is 
never excluded. 

23/. Wives take in two cases: a fonrihj is the share of 
one or more, on failure of children and son’s children , how low 
soever. If there be children and son’s children ii) any degree 
of descent, the share of the wife or wives is one eighth The 
wife is never exc^luded. 

238. The Daughter, when, she is alone, takes a half ; 
two or more daughters together inherit to two-thirds. When 
there are both sons and daughters, the sons make the daughters 
residuaries with them, the share of each son beingequalto 
that of two daughters. 

239. The son’s daughters inherit like daughters, in the 
absence of sons and daughters of the deceased, half being the 
share of one, and two-thirds, the shate of two or more of them. 
When there^ is a son, the children of a son take nothing. 
When there is one daughter with the son’s daughters, the single 
daughter takes a half as her legal share, and the son’s 
daughter or daughters take om-sixth When there are two or 
more daughters of the deceased, they take two-thirds, and the 
son’s daughters get nothing, unless there be a son’ son in an 
equal degree with, or of lower grade than themselves in which 
case the son’s son will make them residuaries with himself, 
each’ son’s daughter getting half the share of the son’s son. 
Thus, if there were two daughters, a son’s daughter, a son’s 
son’s daughter, and a son’s son’s son — the daughters would 

md the rema-Inder pm-third wiH be 'divided 
among the son’s daughter, and son’s son’s daughter, , and the 
sdmS Sdn’s son, in'tho..|u:oportl6n of two' parts tp the male, and 
one part to each female. ’ The principle in such* case* is, that 
daughter, : whm^ she is not a sharer, becomes a resa* 
f ion’s son, wheiher Jie Is in' the same .or a low% 


58 ; 


IKHERITANCE. 


or. sister, the mother takes om-third with the hiis^ 

hand or wife, even if there be a grandfather of the deceased ; 
but if there be a father, instead of the grandfather in the same 
case, ^ei^kcsB,'^Mrd 0 ^//ier£mamderB,iterallotment of the hus- 
band's or wife's share. 


246. The true grandmother takes a sivf/i, whether 
she is on the father's or the mother's side, and whether there 
be one or more. When there are several true-grandmothers, 
all in the same degree, they partake of the stx/k m eqtial divi- 
sion, The false grandmothers may inherit as distant kindred, 
but they are never sharers. 



247. The true-grandmothers of either side are all exclud- ' 
ed by the mother. The paternal female ancestors are also 
excluded by the father. The paternal grandfather excludes 
all grandmothers on the father's side, except the father's mother, 
who is in the position of his wife, ahd this exception holds good 
even if the father's mother be a relation how high Boevety so 
long as she is not related through the grandfather. Thus,, the 
father's mother's mother will be excluded by the father's father, 
but not by' the father's father's father^ because In the former 
case she is related through the father's father, and in the latter 
instance she 5s of the same degree with the fa&er's grandfather, 
and stands in the position of the father's father's mother. Again, 
the nearest grandmother, or female ancestor, on either side,^ 
e:!tcludes the i^ore dislant grandmother, on whichever side she 
be, even If the nearer grandmother, herself excluded by any 
.other heir. Thus, the father's mo&er excludes the mother's 
mother^ ev^ if the father's moher be herself excluded 
father.': Whm ^here are .two grandmothers, one of 
i^omds related^ tO’ the deceased on boih-sldes, «id the other 
cmly on One side,' then according to Abu Yiiiiify^the sit/i is 
to be divided bdween them ^uaiiy. . 

^ q{. tl^e ^res and tiieir dteibutiw 's^BCptgr 


■ers: 


%1^'id or son’s child- oi the deo^i^ { .of- 


. , 1,. i 

5 . \ , j, ' I I '1 I 

' .i'lA 1 i 5i jii » .J !■ ’ ' J I . i‘fl 1/ ‘ 



KESIJDUAEIES. • 59- 

of they%// su^er, and of the sis/er the father's side when there 

IS no full sister. 

Kfourih^ is taken by two persons — by the hushand when 
the deceased has left a child or son's child ; by the wife or wives , , 
when there is no child nor son's child. ; 

- An eighth is taken by one person, — by one or more wives 
when the deceased has left a child or son's child. 

TwoJhirds belong to four different persons, — it is the 
share of two or more daughters ; of two or more sofis daughters 
when there are no daughters ; of two or xmmfull sisters ; of 
two or more sisters hy the same father, when there is no full 
■sister. 

A third is the share of two persons, — of the mother, when 
there is no issue of the deceased, nor tivo or more brothers 
and sisters ; of two or mpre brothers . or sisters by the same 
mother, 

A sixth is the share of . seven different persons—of the 
father when there is a child or son's child of the deceased 
of a grandfather w’-hen there is no father ; of the mother when 
there is child or son's child of the deceased, or two or more 
brothers or sisters of the deceased \ of the grandmother whe- 
ther single or several ; \of a sods daughter when existing with 
a single daughter of the deceased ; of a single brother or 
sister by the same mother ; of sisters by the father's side when 
existing with a single full sister. * 


, Rasiduaries. 

The residbarks are all persons forwhbirino slm;e- 
has been appointed, and who take ‘ re'sidue after' the shaffens 
been satisfied. , They would take liie whole eastl» when . 
nosharerk ”, 

^ Tlie resiAuaiy . teirs' are prfneii^ty 'of. two classes; 

hrtktariea-fjby' rmsom, con^guinily' or kindred to •the-, 



i-io ' ' ■ , kesibuakiks.- 

251. The residuaries by consanguinity are, again, divided 
into three classes : residuaries by themselves, or in their own 

right; residuaries in another's right; and residuaries together 

with another. 

252. The residuary in his own right is every male into 

whose line of relation to the deceased no female enters. This 
class of residuaries are of four sorts — i ) the offspring of the 
deceased ; ( 2 ) his root ; (3) the offspring of his father ; (4) the 
offspring of his grandfather. The offspring are the desrmdanis ; 
his root include the ascendants — the father and thy paternal 
grandfather how high soever ; the offspring of his father and 
of his grandfather are the The descendants 

succeed first, then the ascendants, and after them tiie c ollaterals 

253. The order of succession among the residuaries In 
their own right is regulated by two rules viz: (2 Accordiagto 
proximity of degree, that is, the nearest is entitled to succeed 
first, and then the nearest after him ; ( 2 ) The strength of con- 
sanguinity prevails, that is a relation of the whole blood is 
preferred to one of the half blood. ** Surely kinsmen by the 
•same father and mother shall inherit before kinsmen by the 
-same father only. ” Hence — 

- 254. The nearest of the residuaries Is the son ; then the 
tson's son, how Ibw soever ; then the^ father ; then the father's 
father, how high soever ; then the father's offspring — «.i)th^ 
.full brother, and after him ( 2 ) the half brother by the father, 
(3) then the full brother's son, ( 4 ) then half brother's son, ( 5 ) 
Sen their sons, how low soever, in the same order, that i% fee 
li^hoie blood being preferred to the half blood, and the nearer 
excluding the more remote. Then the gtandfather's children— 
,first^ the full paternal uncle, feen fee f half paternal imde, thaa ' 
fee son of the full paternal u^c^.feen the son of fee, half 
.paternal uncle, apd then fee'" succesaon devolves upn to , 
descendants of the sons of the full and half paternal uncles In 
to' ^same order. Then, failing fee offspring of to patetmil 
;g^dfefeer,’'fee offspdn^ of the fafeei^s gimdfetoriWArf— 
to'tohhlft'fhll paternal '‘Vmh ; then fee -feto/p half ''paWaril 
. fe^n , fee sons: of fee fetfeefs' Ml pteftH 
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order ; the pateri^al uncle 
01 the grandfather and his sods how low soever- The suc- 
cession of the collaterals in unlimited. It should be reraem* 
bered that the half relations among the collaterals are ail on 
the tather 3 side. 

255. when there are several residuaries in the same 
degree, they inherit (by bodies), and not per siripe 
(by tamihes . Thus, when there is a son of one brother and 
ten ^ns of another, the property is divided into eleven shares 
of which each takes one share. * 

2561. The residuaries in another right are certain 
lemales who are made residuaries by a male of parallel, 
grade. In the absence of the males of equal grade, these 
females inherit as sharers, but they become residuaries when 
with them. They are four in number :~(i) A daughter, made 
a residuary by a son ; (a) A sons daughter, made a residuary 
by a sons son ; ( 3 ) A^Z( 5 i 7 mVf?r, made a residuary fay a full 
faiother; ( 4 ) A ly the father, rendered a residuary- 

by her brother. ^ 

25?. A female who has no share among females, and 
whose brother is an heir, does not become a residuary iii, her 
brother s right. Thus, the paternal aunt is not a sharer and 
she does not become a residuary with her brother, the paternal 
uncle, when the latter becomes an heir. Similarly, the brother’^s 
daughter does not become a residuary with the brother's son. 

258, The residmiy together with another is every 
female who becomes a residuary with another female ; as full 
sisters or half sisters (by the father’s side) are rendered resi- 
duaries by daughters of the deceased. 

25P. When there are several residuaries of differeat 
Idnds— one a residuary in his own right, a second a residuary 
in another’s right a third a residuary with another— pre- 
ference is given to the one who is nearest to the deceased. 
Thus, if a riian leaves one daughter, one full sister, and a brol 
ffiery sbn—thte dairghter tafes a half, »nd die sister tokes the 
iwattei me other half, ahd licdiing is left for die brother’s sea. 



§2 the DlSTAto KIKDSED. 

*'260. The residuaries for special cause are the emanci- 
pator of a'slave, .and after him, his own male residuary heirs in 
the above order. 


The Distant iCindred. 

261. The distant kindred are all relatives who are neither 
•sharers nor residuaries. They are entitled to inherit when there 
am no sharers nor residuaries. They take the inheritance like 
the reiduaties, in somuch that when there is only one of 
.them he takes the whole property. 

262. The distant kindred are of four classes 

First class : The first class comprises the children of 
daughters and son's daughters, how low soever. 

Second class second are the false grandfathers and 

false grandmothers, how higii soever. 

Third class: These are the chirdren of all sbters, the 
daughters of all brothers, the children (sons and daughters) 
of half brotners by the mother. [It should be remembered that 
sons of full brothers and of half brothers by ike father are among 
the residuariesi] 

Fourth class : These are the paternal uncles by tie father's 
mother's side i that is, the half brothers of the father by his 
mother's side), and their children ; paternal aunts, and their 
children; maternal uncles and aunts, and iheir children; 
Ihe -daughters of full paternal uncles, anfd die daughters 
bl-half. paternal uncles bj^the father's fathef's 'side (tliat is, the 
daughters of father's half brothers bj his father's side), and the 
children of such daughters. 

Thes^, and all that are connected to the deceased through 
daese persons, are among the distant kindred, 

The order of’successicw among the several 
first m 'first in the successiim^ though.the iiidif 
‘should be. 'more remote ,ima -a ctehnaat: oi 
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another class. The second class succeeds b ext ; then the third ■ 
then the fourth. None of the second class can inherit, thoueh 
nearer to the deceased, while there is a kindred of the first class 
though the latter be more remote; and in like manner none of 
the third class would inherit so long as there is an individual 
of the second class, and none of the fourth class would take 
anything whilst there is one of third class. 

264. The rules of succession among claimants of each 
class are — 

285. Among kindred of the first class : 

First ; Ths ~sx&3xex to the deceased is preferred to the 
more remote. Thus, if there be a daughter’s daughter, she 
will be preferred to a son’s daughter’s daughter, as the latter 
is more remote than the former. 

Secondly: If the claimants are equal in degree, then the 
Child of an heir is preferred to the child of a distant relation. 
Thus, the daughter of a sods daughter is preferred to the son 
of a daughter’s daughter ; for the son’s daughter being an heir 
her daughter is to get preference. ’ ’ 

Thirdly :li the claimants are all equal in degree and 
there is 7ione among them who is the child of an heii^ or all 
of them be the children of heirs, and the ancestors ’of these 
claimants were all ef the same sex, that is, their ancestors were 
either all males, or all females, then if the claimants afe all 
males or all females, they would get eqml shares in the inheri- 
tance; and if some of the claimants be males and some females, 
then 'each male shall have twice the share erf each female!-. 
Thus, if there be three daughters’ daugh|ers, or three sons of 
daughters, thg? would have equai shares ; ' and if there b# 
sons cf a daughter, and two 'daughters of another daught^, 
then each daughteifs «3n wili get twice as much as each dfetigh- 
tet’S daughter. But . f . the ancestors of thedmddntsMof 
differemt sexes, - theipe ■ is' al rfiSeiJOtce erfigf iniou 'afflOng the Imtu- 

4«cordffl'g & '.Amyii^f the" diswibntita' will still bethe- 
$«»Oi^-'before,''lhat isy'-tifs ite*hi!)utiim, qiade by chh- , 



Daughter 


Daughter 
. Daughter 
A, daughter 


B, daughter 


Here, according to Abu Yusuf the division will be in halves, 
each of the claimants getting a moietj; but, according to 
Muhammad, the difference of sex in the second generation is 
to be taken into consideration. The distribution is first to be 
made among * tne daughter's son and the daughter's daugliter, 
the former getting /w shares and the latter om share, accord- 
ing to the rule that the male has double the share of each 
female* Then the two shares inherited by the daughter's sott< 
are passed to his daughter, and the one share awarded to 
the daughter's daughter is passed to her dat^htef, A. Thus, 
aacortfBg'tO'Muhammad the distribution is in iMtris instead 
d m inims, And where the difference of sex occurs in 
several" generations, then the distribution is to be first made 
in that generation in which the difference of sex first appears, 
by awaiding each male doubleghe share of each female. Then 
the males ’are arranged in one. class, and the females are 
ai^ged in another class. The stores inherited b| the maliii 
that is distributed among their descend- 
wo parts to toch male.and one to toch daughter 
ai^e|^%’tfiing is also'done-bf distribuing ;ffie cpllecffe 
females -apmon their de««iaiits acc^rifei^ to 
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the same rule. This process is repeated until we get to the 
shares of the iixdiyiduai claimants. Thus — 

Deceased. 


Son Son Son Daughter Daughter Daughter 

j i i I 4 ■ i 

J i i i L I 

The property, in the above case, is first divided among 
the three sons and three daughters of the deceased, by giving 
two shares to each son, and one share to each daughter. 'The 
inheritance taken collectively by the three sons is kept apart 
and is passed to their descendants,, who being ail daughters, 
there is no difference in distribution among them. But in the 
descendants of the three sons’ daughters there is again differ- 
ence of sex, and the inheritance taken by the thr^e sons of the 
deceased is to be divided among the children of the sons’ 
daughters, of whom one being a son and two daughters, the 
son has two shares, and each daughter one share. Thus, the 
tw<hihirds inherited by the three sons of the deceased are ulti- 
mately divided into four parts, iwo being taken by the son of 
a son’s daughter, and om by each of the two son’s daughters’ 
daughters. Next, the inheritance taken by the three daughters 
6f the deceased is taken collectively and distributed among 
their descendants in the second generation. These are two 
sons and one dai^^ter. The on&4hird taken collectively by 
the three daughters?*! the deceased is divided into shares,. 
iwo for each daughter’s son, and om for the daughter’s 
daughter. These four shades taken, by the two daughters’ 
sons are kept apart and passed to their descendants in the 
third rank, and divided among them by giving the male 
two parts and the female one part The share inherited by the 
.daughter’s,, daughter standing in the. .second rank, 'is passed 
iwalteEttd.' -to- her . daugter^n 'the/fiu Arank# ; . ii' ‘ ^ . 

M. L— & 
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the IHSTAST KINDSED. 



The principle bf the above method is to ascertain the 
shares of the males and females in the generation m which the 
Hifferonce of sex firs', occurs ; then the males are sepaiated from 
j-hp females • then the portion of the males is distributed among 
^ir heirs, and that^ of the females is distributed among their 
heirs • an i if there be a mixture of males and femaies among 
the : tie shares of males of each group are taken a part from 
the shares of females of that group, and the process is repeated 
as shown above, until fhe distribution reaches to the individual 
claimants. 

Fourthly : If a claimant is related to the deceased in two 
or more ways, he will get as many shares, whilst the claimant 
related in. one way will inherit only one share, thus 


Daughter 
-Daughter, 6 


Daughter Daughter 

I ' o * 

Daughter, 6 ' / ‘ ‘ Son I 2 - : — — 

(fVSon, 8 ( 2 ) daughter 

> ' ■' 12 -h4==i6 

if a , man bad -three daughters, one of whom deft a 
son; and! of .the two remaining daughters,— 0 »e had a son 
and' the other, aidaughter, and this son married the daughter, 
and %ir issue , is 'the daughter - a) — then,,tfai».Iast pcrsop is 
relat«i‘tQ the. deceasedlby two imps. Then, accoidrag.to 
,^ifen 5 'i¥asH 6 , -'the:' daughter gets one shaft by her father s side, 
and pwr^^reby.'her mother’s side ; :aii 4 the son guts mo 
'shm-es as: a -male;. Mt is,-, die pfopertf^ divided mto,/«^ 
parts, of which are taken by the son,; and .the 

daughter,. -.But according, to; Mujiammad,. the divisiosiis-ta be 
first m^s' in. die (..second .generation, , where the. . difference 
.rf asx first appears, ; Then, t|^' share -oithe daoghter's son 'is 
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from her father’s as well as her mother’s side. ITie property is 
first divided in the second generation into iwenty-four parts, of 
which twelve are given to the daughter’s son, and twelve to*the 
two daughter’s daughters. The son’s share, twelve passes to 
his daughter (2;, and the remainder is dmded between 
the two claimants in the proportion of two parts (8j to the 
male and one part (4) to the daughter. Therefore, the daughter 
(2) gets 12 + 4 or 16, and the son (i) gets 8. 

266. Distribution among Kindred of »xhe other 
CLASSES.— The rules laid down in the case of the first class also 
hold good in the case of the distribution among the distant 
kindred of the other three classes, with this difference that (1) 
in the se<^ond class of distant kindred, when "-the claimants 
are equal in degree, and they are all related through heirs or 
all of them are not so related, but some of them be throwh 
the father s side and some througn the motherJs side, then the 
kindred on the father’s side get two-thirds, and the kindred on 
the mother’s side get one-third. Ad (2) in the fourth class of - 
•distant kindred, when the sides of relation are equal, those who 
are related hj father and mother are preferred to those who are 
related by the father only; and those who are related by the 
father are preferred to those who are related by ,the mother 
only : thus, if . there be a paternal uncle and aunt both by the 
same mother, and tiiere be a paternal uncle of the whole 
blood, then the latter will teke the inheritance on account of 
his strength of consanguinity. But, when the sides are dif~ 
ferent, the strength of consanguinity will not prevail, but the 
paternal relations will get twice as inuch as the, claimants by 
maternal relation, the former getting two-thirds and the latter 
otu-tkird; as, when there be a ■ paternal aunt of the whole 
blood, and a maternal aunt fay the same mother only, then the 
former will get two-thirds, and tlie latter one-third, the . father’s 
kindred getting twice the share of the mother’s kindred. . 

Succession o* tlie foetus. ; 

, ‘ 267 . According to the Mahomedan Law, a child in the 

womb is entitled to inherit, and its 'share to the mheritance 



the child in the womb be, if bom alive, a total 
he other heirs, then the whole estate must be re- 
eeSofits birth. Thus, if the existing heirs 
■ sisters or paternal uncles, of the deceased, and 

5 womb, if a son, would exclude them all, then 

o distribution until its birth. 

the child in the womb would exclude some of the- 
:he rest then the shares of those who have no 
£g deprived may be Pfid' 
to be reserved until the birth of the child. 

5 heirs be a true^grandmothetj and a 
then the grandmother, not bang excluded by 
lAtVisr a male or female), will be paid her etK~ 
remainder will be reserved. 

the child be a partial excluder of the ote heirs,, 
alive it would reduce their ^ares to which thej 
se be entitled, they will be given the sf^l^ 
res they are entitled to, and theremamdCT should 
Thus if there bs the husband or the wife, vdiose 
‘duced by a child, then the hnstend or the wife 
lis or her smaller share (the toe allotted wbea 
the issue of the deceased), and the reS of the 




h. 
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27 3. If half the body of a child comes out while yet the 
child breathes, It will be taken as bora alive, even if it dies, 
before complete delivery. If the upper part (the head) comes 
ont first, the appearance of the breast will be counted as half 
of the body having come out; but if the feet come out first, the 
appearance of the navel will be the limit. 


Missing Persons. 

274. A person is said to be when it is not known 

where he is, dr whether he is dead or alive, 

275. A missing person is considered alive with regard 
to his own > property, and dead with regard to the property of 
others, until such time has elapsed that it is Inconceivabie diat 
he sliould be still alive. Until such time, his own property 
will not be distributed among his heirs; but a missing person 
does not inherit from a person who may have died in the 

’ meantime, hence it has» been said that a missing person is 
considered as dead with regard to the property of others. 

276* When a missing person has not been heard of, and 
.90 years have expired from the pate of his birth, or when no one* 
in the same village is aiive,whD was equal to him in age, he will 
be determined to be dead, and his -property may be distri- 
buted among his heirs. Hi$ wife will also cominence to 
observe the Mdai after the expiration of .the above period. , _ . ' 

277» If a missing person returns alive, he shall take what 
was his right. But If judgment has already been 'given ’ re- 
garding his death, he will n(]^ be entitled to anything. 

278. When ^veral persons are killed together, and it is 
not kooi® which of them died first they are treated as 
til died ©gather. Their property is Inherited' by , their resp^-* 
Ive heirs', but the? cannot inherit from one another_ 'unless it is 
■known' who died 'first. He who died last will mhen%filom the 
■■■■■'mewho'dted'fiw.'- ■ 
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^ Vested Inlicritan<»f^ 

^ 2?e. If a person dies leaving heirs, and then any of these 

heirs die before a partition of the inherited estate, and leave his 
own heirs, then the surviving heirs to the last deceased are 
said to having vested interests in the inheritan,^e. Thus, a person 
dies leaving a son apd a daughter. Next, the son dies, before 
partition, leaving his sister ‘(the daughter of the first deceased) 
and a paternal uncle. Here, the estate of the first deceased 
was inherited by the son and the daughter, the former iiaving 
two-thirds and the latter one-ihird. Of the two-thirds which ^ 
fall in to the son's share, one-half (that is, a third of the whole) 
goes to the sister as her legal share, and the paternal uncle 
gets the remainder as residuary. The original estate is,, 
therefore, ultimately divided in the -following shares:— 

The daughter gets one-third from her father. 

„ „ . „ one-third from her brother. 

Son's paternal uncle gets one-third from the son, 

. The daugliter has, therefore, a vested inheritance in iweh‘ 
thirds of the entire estate, and the son's paternal uncle in one- 
third oiW, , 


The Increase. 

280 . When the sum of the fractions that represent the 
shares of sharers Is greater than an integer or whole number, 
the shares exceed the assets, and the case is called one of In- 
ciiSASE.' Thus, if the heirs are the husband, one lull 
and the mother, — the husband's share is a ktf the full _ sister's 
share a haf and the mother is to get a thtrd. But as the shares 
of the husband- and the sister exhaust the whole projoerty, no* 
thing remains for the mother, and a device is adof^d, which 
the lawyers call the Increase. 

^ '281. Whep.hy adding the iraciions' 'that represent 

.slurbs of the several heirs, the numerator i# found to ;be i» 
of the denominator^ the case presents llie appicatic» 

rule of Increase, 


tintfUfcKiiim 


282 . The Rule: Raise the -denominator of the sum of 
the fractions to the number expressed in the numerator. Bj 
this meanSj the deficiency is distributed over all the sharers in 
proportion to their respective shares. Thus, in the case, of the 
husband, the full sister, and the mother, the shares are I, i, 
and ; the sum of the fractions is f; the denominator 6 is in- 
creased to 8 ; the shares to be distributed ai^., f, f, and | in- 
stead of the former shades, which were f , f, and f. The frac- 
tions representing the shares should all be reduced to equiva- 
lent fractions having a common denominator ; then the deno- 
minator in these equivalent fractions shall be increased to the 
sum of their numerators. The new fractions thus formed will 

. represent the shares which the heirs must get instead of their 
« original legal shares. ^ 

283 . The divisors ihrea^four and eight — never in- 
crease, for in the cases in which they are required, the estate 
is either equal to or in excess of the shares, and consequently 
no increas'C is necessai^. 

284 . Thei^ivisor 6 may be increased to 7, 8, 9, and 10.. 
The divisor 12 may be increased to 13, 15, and 17. The di- 
visor 24 'may be increased to 37. 

285 . The increase of 6 aipd 12 to different numbers, is 

required to meet different cases. ‘ *Thus, ,a person, leaves a true 
grandmother, one full sister, two half sisters by the mother, and 
one half sister by the father. The shares of these heirs are— 
h S» h h respectively. Reducing to a common denominator, 
the fractions are— f, f, and*-J ; the sum of the numerators 
in these new fractions is 7, hence the divisor 6 is increased to 
7, and the shares are and | respectively. The increase 

of 6 10 8 has been shovn^n above. -The divisor 6 is increased to 
9 in the case where there are. a husband, a mother, a full Sister, 
a half sister by the father, and a half sister by the .mother. 

28:1 A man left a wife, two daughters^ add both parents. 
In this case, which is known as the case Of the memheryya de- 
cided by* 'All when, he was om&e puipit^ the divisor' 34. la mfeed 
to 37. , 
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' 2S7. According ^ to Ibn M^mnd, the divisor H maj be 
raised to 31 , in the case in which a man leaves a wife, his mother, 
two sisters by same father and mother, two sister by the same 
mother, and a son rendered incapable of inheriting. Here, the 
son though himself excluded from the inheritance on account 
of his incapacity, will reduce the share of the wife to^ an 
and of the mother to a The shares of the heirs (except, 

the son who does not inherit) are i, and | respectively. 
Reducing to L. C. M,, they are if, and and the 

sum of their numerators being 3 ly the divisor 24 is raised 


The Return* 

288. The Rbtukn _ls the converse of the Increase. It 
takes place when there is a surplus after the sharers have 
taken their legal shares, and there is no residuary to take the 
surplus. In such case, the surplus reverts to the sharers in 
proportion to their shares, with the exception of the husband 
and wife. ' 

289/ The persons entitled to take in the Return are the 
following: — ^the mother, the grandmother, the daughter, the 
son's daughter, the full sister, the half sisters whether by the 
father's side or the mother's side, the half brother by the 
mother. I'he father and the paternal grandfather would take 
as residuaries, and consequently no return Is made to them. 

, ‘ , 280. The husband and the wife are not entitled to share In 
the return when there is a single heir by consanguinity. When 
there are ro such heirs, the husband, or the wife, as the case 
may be, would first take* his or her legal share, and then the 
surplus would revert to him or her by return. 

291. ExampeU.-^{t) If there be a grandmother and one 
half sister by the mother. The share taken by each is $ nxih 
and Ae/esidue reverts to them in equal proportic» (ifaeir 

-equal), so .that, they ultimately divide Ibe |it|icilyiii 
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' ' If there -be 'E _ daughter and ^ mother. * The' d^hgbter 

takes a MI/ and the mother a as sharers, that is, the 
daughter's share is times as much as the mother's share, 
and the return of the residue will be made in the same pro- 
portion. So, the entire estate is divided into /our shares, 
of which iMee are given to the daughter, and one to the 
mother. 

(3 ) If there be a sharer who cannot participate in the Re- 
turn, and only one class of sharers who are entitled to the Re- 
turn, as, when there are three daughters and the husband. The 
husband's one/ourih is first given to him, and the residue is 
equally divided between the daughters, 

(4) If there is a sharer who cannot participate in the Re- 
turn, and two or more classes of sharers who are entitled to the 
Return. The legal share of the one not entitled to the Return 
is first given out, and then^ the residue is divided among the 
heirs who are entitled to the Return, in proportion to their res- 
pective rights. Thus, if there be a wife, a true-grandmother^ 
and two half sisters by the mother. The wife, not being entitl- 
ed to the Return, is paid her ^ztt—one/ourih ; the residue 
(three shares) Is divided between the grandmother and the half 
sisters in the proportion of 2 parts to the lattt r, and om to the 
former. Therefore, the wife gets t share ; the grandmother, 

,i share j and the two balf sisters, 2 'shares. The estate was 
here divided into 4 equal shares. ; 


ikxdiisioii. 

'292. Escipsion from Inheritance is of two kinds — Mai 
and pariiaL Total exclusion means the entire privation of the 
heritable rights of an heir on account of the preference given 
to a nearer claimant By par Hal qx imper/ed exclusion is meant ^ 
that the heir is excluded from a larger share, md- IS" admitted 
to- a smaller ^share. A son's ■ child is kia!^ excluded by a son ; 
brothers and sisters excluded by, a son ott^son's wn, by the 
father, and also by the gns'iidfether. ■ .The’ grandfather is total* 
ly excluded by the father* • . ' / , . ■ . ’ . ' ; . 
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298 There are six heirs’ vho are never totally excluded. 
These are— the father, the son, the husband, the wether, the 
daughter, and the wife. As regards all otoer heirs, (i j the nearer 

excludes the mr'iQ remote ; aud, (2] a person who is related to 
the deceased through another is not entitled to iiiheiit ■s;^hjle 
that other lives, with the exception of the mother s children who 
inherit with the mother, 

294. Examples of the nearer relatives excluding the more 
remote : — ( i > the explosion of brothers and sisters by the per- 
sons enumerated above; ( 2 ) the exclusion of paternal hair 
brothers and sisters, by the full brothers and sisters, and also 
by the above ; (3) exclusion of all grandmothers by the mother ; 
(4) the exclusion of all remoter grandmothers by the nearer 

. grandmother. 

295. Exclusion of . one who claims through another^ while 
the latter is alive : — (t) the son^s children are all excluded by 
the son ; (2) the exclusion of the father s mother (how high so- 
ever) by the father ; (3) the exclusion of the mother's mother 
(ho\f high sever) by the mothu^r; (4} tho grandfathers ex- 
cluded by the father. There is one exception to this rule, 
namely, that the half brothers and sisters on the mother\s side, 
are not excluded by the mother through whom they are re- 
lated to the deceased. 

290. Imperfect or partial exclusion, that is, an exclusion 
from one share and admission to a smaller one, takes place, 
in respect of fve persons— the husband, the wife, the mother, 
the son’s daughter, the sister by the ||me lather. Thus, whm 
iher0 is no issue df the deceased, me husband would get a 
hflf but he gets a fourth only when there is a child of the de- 
* c^sed. The partial exclusion of the others- has been pointed 
out whilst discu^ing their Inheritance. 

' 207. A persoU ■ who is himself excluded by another, 
-would nevertheless exclude others. Thus, If ftliere t» the 
^l^her, 'the father's mother, and the mother's mover’s oother 
mother m herself excluded by the f^er, md fm 
‘i^pludea.tbe motbei^s grandmother. 'SmlWy, if ' lheir» ’be 
fwp'#’ more brothers or sistei^,andli»y'’«teS"'ttid^ exclude' 
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ed by the father, yet they wotild drive the mother from a 
to a of the inheritance. 

298 * Impediments to mheritance ^rtfour, and they are — 
(t) Slavery: (a) Homicide: (3) Difference of religion: (4) 
Difference of country. 

. 289 * Slavery^ whether absolute or qualified is an impe- 
diment. Even a partially emancipated slave would not inhe- 
rit, Homicide means, here, the unlawful (intentional or acci- 
dental) killing of another. The killer is incapable of inherit-- 
ing to. the person he has killed. But when a man is the Indi- 
rect cause of another's death, he does not forfeit the right. By 
difference cf religion is meant the difference between Islam and 
infidelity. By Act XXL of 1850, the disqualification of an 
apostate to inherit from another has been removed, So much 
of any law or usage as inflicts on any person forfeiture of rights 
or property, or may be held in any W'ay to impair or affect any 
right of inheritance, by reason of bis or her re nouncingy or hav- 
ing been excluded from the communion any religion, or 
being deprived of caste, shall cease to be enforced as law.*" 
But though the apostate's own c isqualification has been remov- 
ed, yet his children, if they are also apostalfts, are still under 
the disqualification. Differeiice (f country { liiat is, a difference 
of aimies and government) is not an impediment to succession 
when the .parties are Mussulmans, It applies to unbelie^W' 

800 . A‘ person incapable of inheriting on account of an 
impediment, such as, slavery or homicide, does not exclude any 
one. ’ [But, according to Ibii Masnud, such a person exchides- 
Imperfectly. Thus, in the case of the ' Increase in s. 287 of 
this book, the son though incapable of Inheriting himself, re- 
duces the wife's share to an eigMk; otherwise, w^e do not get 
the number 31, the sum of' the shares^^ But, 'according to the 
SiraBya, which is tbelifghcst authority on the law of mherlt- 
anc^ameng the Sunnis, such person ddes not exclude 



7$ sHa^trSC'BiQOi:* 

^ Shea SdiooL ’ 

30 !• According to the Shea School, title to succession 
is founded upon three different causes : First, nasab or con- 
sanguinity: that is, the connection of one person with another 
t?y the ties of blood or descent by birth. Secorid, Sabao or 
affinity, that is, the connection of one person witii another pro- 
duced by marriage. Thirds Wula or dt minion, that is, the 
connection, of one person with another by emancipation, or 
religious leadership, or by responsibility for offence. 

302. Heirs are divided into three classes. Those who 
have appointed shares in the deceased's estate ; such as, the 
mother. Those who sometimes get appointed shares, ana 
sometimes as residuaries, such as, the daughter, Those who 
inherit exclusively as residuaries ; as, the son. 

SOa. Those who inherit by right of consanguinity are 
divided into three distinct classes. In the first class^ are In*^ 
eluded (I) the deceased's immediate parents, that is, his father 
and mother (without extending to more remote ancestors), 
.and (a) his children, how low soever. The father and mother 
always inherit with the children of the deceased, however 
remote in descent ; but among children, the nearer always ex* 
•eludes the mor^ remote’. Thus, a man's father and mother 
will not exclude his great-great-grandchild, nor his son or 
grandson will exclude the parents, but his son will exclude toe 
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mor^ remote — thus, a brother's son will not inherit when there 
is a brother or sister, nor a brother’s grandson will inherit so 
long as there is a brother’s or sister’s son. 

805. Under the third class of consanguineous heirs, are 
included brothers and sisters of the fatlier and mother, that is, 
the' paternal and maternal uncles and aunts, and their children 
and children's children. But the nearest of these in descent 
always excludes one who is more remote. Thus, the son of a 
paternal uncle does not inherit so. long as there is apaternal 
uncle or aunt ; and the son of a maternal uncle does not inherit 
so long as there is a maternal uncle or aunt And, so long 
as there is a paternal uncle or aunt, or a maternal uncle or 
aunt, the children of the paternal or maternal uncle dr aunt 
mil have no right In the inheritance. There is one exception 
to this rule, namely, a full paternal uncle's son excludes a 
. paternal balbuncle, that is, a father's full brother's son excludes 
the father's half brother. In this class, among relatives of the 
same side, the male has the share of two females; but when 
the sides differ, as when there are both paternal aunts and mat- 
ernal aunts, the relatzms by the father^ s side have two-thirds and' 
those iy ike mofhjef^s side have mu4hird. 

306. Of the three classes of consanguineous heirs, the 
first class succeeds first in preference to the second and third. 

‘ So long as there remains a single member of the first class, 
no member of the other two classes will have any right to the^ 
inheritance. And, so long as there is a member of the second 
class, none of the third class will inherit. It will be seen here- 
after, that the husband or wife always inherits with any of these 
classes, and is never excluded. 

S07. On failure of the third class of cc^sanguineous- 
heirs, the succession devolves upon the paternal and maternal 
grand uncles and grand-aunts, that is, the paternal and mater. 
»al uncles and apnts of the' father .and mother, and 'their 
-^children, how ’low soever ; ’failing them, the succession goes to 
.:tie paternal ahdl matema|i uncles and aunts of the deceased's^ 
grimdfether and grandmother, and to 'their ’.children, how low 
and then -the' succession -goes lo the next higher genera- 
' tion in the same order as detoibed befofb*' ‘ 
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308. The heirs who inherit by reason of affinity, are the 
ffiusband and the wife, and taey are never excluded, being al- 
ways entitled to inaerit with any class of heirs. Tne husband 
gets his legal shrre, and also inherits as a residuary, , on failure 
•of other heirs, and wiih the hmm. But the wife never gets any 
residuary portion, by way of reiurn. She gets her appointed 
share only. 

309. A temporary marriage, or a contract of moota^ docs 
.not establish a title to succession in either of the parties. 

3 ID. The successsion of the heirs described above is re- 
^guiated by the following rules : — 

The sharers and their shares as described before, are 
also the same in this school ; 

{ 2 ) If there be a male, and a female of equal grade and 
»on the same side of relationship, the male has double the share 
of the female; , >= 

(j). A relation of the whole blood entirely excludes a re- 
•lation of the father's side, if both of them are of ffie same degree. 
Thus, a brother or a sister of the whole blood will exclude 
brothers and sisters by the same father. But a son of a 
brother by ike same father and mother does mi exclude a 
brother or siser by the same father, for here the degrees are 
different, and the latter, are nearer in degree of propinquity. 
A son of the Wijole broffier will, however, exclude a son of a 
half ' brotiier by the same father. This principle is -applica- 
ble in the case of patera ;il and maternal uncles an^ aunts ^lad 
their children, and to all the heirs that are enumerated in classes 
third md/ot^thf with two , exceptions ; — (i) the full paternal 
uncle's ^on excludes the father's half brother (who is a half uncle 
by the father's side), ,and ( 2 ) the exclusion of half relations by 
whole relations of the same degree, is not applicable when the 
sides (f relationship different; thus, a paternal full ut^cle does 
not exclude the mother's half brother by the same laiher (or- the 
maternal half uncle). ,If a person leave a paternal half-uncle^ 
.and' a .maternal full aunt, no exclusion -pan place, because 
.the "sides ^hhfiomMp^ are different, . V : 




■#' 

(^) In any class of heirs, the nearer always excludes the 
more remote, if they are both of the same sort. [This has been 
exemplified whilst classifying the heirs.] 

(5) When some of the relations are by the father's side, and 
some by the mother s side t as, when there are paternal uncles 
and maternal aunts), the paternal relations have two4hirds for 
their share, and the maternal relations (of the same grade) will 
get only one4hird. 

(6) When there are both whole relations and persons re- 
lated to the deceased hy the mother^ the latter will get their ap- 
pointed shares, but will not be entitled to any share in the 
residue by way of return. Thus, if there be a sister by the same 
father and mother, and a sister by the same mother, the former 
gets a half as her legal share, and the latter a sixth, the resi- 
due o?te4hird being taken entirely by the whole sister. 

(y) A person having two relations, does not exclude one 
having t relation ; but the person with a double relation gets 
a iwo-Jold portion in the inheritance ,* provided, they are both 
in the same degree of propinquity. Thus, if there be a 
paternal uncle, who is also an uncle by the mother’s side, and 
there be a maternal uncle, the paternal uncle is, first, entitled 
to double the share of the maternal uncle by rule ( 5 », thus, he 
takes tim4kirds and the maternal uncle takes one4hird; again 
the paternal uncle, by virtue of his being an uncle by Uhe 
mother's side, is allowed to have an equal- share in the mater- 
nal uncle's portion, and he thus takes away a sixth, making up 
five-sixths in the end, while the pure maternal uncle's share 
a-emains o?u-sixtk, 

311. Failing all heirs, by consanguinity and affinity, the 
succession devolves upon the raanumitter of a slave ; then upon 
one who undertakes by contract with a person who has no 
heirs by blood or manumission, the responsibility for all crimes 
and offences to be by him committed through error or inad- 
veriency, and thereby requiring expiation by fine." Failing 
these, again, the entire property- vests In the Imam. It should 
be remembered here, that a person leaving no other heir except 
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/^p'crrihpid here. 




* For the Statement of Objects and .ReMOrig, See 
1874* Pt. V., p. 1531 for Proceedings In ConneiJj see iHd^ Supplement, p,' 
668, and Extra, Supplement dated ■ rath ; May 1874,: p. 4, wd iW, iBySi' 
Supplemen,t, ,p..333. 

This Act' has been declared,' by ■ 'siotifica.tkm 'under:, 8.;' :3 (<!')" of '.tht'' 
Scheduled Districts Act ,(XfV. of 1874), to ■ b'e, m fore© in the foilowing 
Scheduled Districts,', namely 's«™ \ 

,(l) .The ''Districts;: of Ha^arsbagh,; Lohardsp.., and . Manbhum, snd 
Pargana Dhaibhum, and the Kolhan in the District of Singh® 
bh«m,.',',TThe, L'chardaga 'District in'cluded^ at thls,kimi',''sthe' 

. . p'resent .District ...of '■PaiamaUi ■'.which: was,' separated In ,.| 894 " 3 '*•»»»; 
See Gazette of India, iSSs, Pt. I., 504 ; 

',' :.Ca)' .The" North-Western.; Provinces See.' 

',''' 1876,. 'Pt I.,'p. 505.:' '■ 

.; It;'has.,;he.en' extended, ".by ■;:n'otificati'ori:;'unda:r.,,'S,.; '.of ,t,he same. Aet,,.;tO:;: 
British Balucbistari. — See G&mtis of India^ XB97, Ft IL, p. 60. 

It has been declared in force in**- 

(1) Upper Burma (except the Shan State.s) by Act XOI. 0! i8p8, 

(2) the Arakan Hill District by the Arakan Hill District Laws Re* 

gulation (IX. of 1874), s. 3, as amended by Act XIILof 1898^ 

r'/- f'" "f;-'.' ..'^ 

It has been applied to the Baluchistan Agency Territories*— See 
Qasetie of India ^ X&’97j Ft* Fj p* 27. 
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A fi' A€i to mi mi th law mpe^Hng th Age Mapfiif^ 


In thi caw of persoas domiciled In British India,. f| 
Pfesmble. expedient to prolong the period 0! 

■ V 'HOEaga'j. and to attain more uniforwitf.' 

eertainty respecting the ig© of. majority 'jthaii now .It 

hereby enacted as fo.ilowg . 

. 1 -Thfg; ..Act may be calk'd ‘^Tb© 

“ ' , ^ Majority AcL 1875,1” . ■ 


Act iX,, 1875.— s.^ 


INDIAN MAJOSITA’ ACT. 


[Act IX. 


,, Local extent,. , lons, ,ol , III lEam m, 

alliance .with Her Majesty ; 

1. .H..I CO- ”o‘r s 

^^Commencementand opera- 


Savings* 


affect- 


2. Nothing herein contained shall 


(.) the capacity of any person to act in the flowing matters 
(namely) — marriage, dower, divorce, and adop i > 

(3) the religion or religions, rites and usages of any class of 
Her Majesty's subjects in India ; or 

—r-sE-iarassss 

agef of sixteen. . 

a.iSiMrte.h'lS““ fh.n '. gm.dl.n lo. b ™> *>>«" 

£ vaeYi A r.f thp (""ode of Civil Procedute, 

meaning of Chapter XXXI. of the Co r-nurt of lustice 

s.r,b?l»rbrrbbd^^rI‘;'W 

minor of whose “t^e^ mTnor* has attained 

d!at?gt' t^hMl. notwithstanding anything oontait.ed in 

.tba.i ..sgcj ! , , b^./vT ' ’V '■ /-f- 1 'nr ill' an V other wiactmtiii, bi# 

deeSm b&ve aUa'med his majoruy when he shall have completed 

bis age of twenty-one years, and not before. 

. This reference to Ch. XXXI. of the old Civil Procedure Code shouid 

now mean to apply to Order XXXI 1 of Act V. of 

t The words quoted have been sub.stituted for the woris, 

minor of whose person or property a §“*'^'^5*"^^“. ^ iujfsdintion 
appointed fay any Court of Justice, and every mmor uod®' J „ 
ot My Court of Wards.” by the Guaidians and Wards Act (VIll. of idSOJ, 

s. sa. ■ . 


cf,sS7S0 
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IKDIAN/JdAJG'RIT’i ACT. 

, ' \ Sabjectj as aforesaid, every other person domiciled In Brltfsli 
India shall bs deemed, to have attained his majority wheis' he shall 
have completed his age of eighteen years, and not before; 

4. In compotlog'the age of any person,' the day on which he 
, Age of majority how com* was born IS to be ill cl tided ' as, a who,!® 
puled®,' ■ ^ ■ day, and- be shall 'be deemed to' have 

attained majority, if he fails within the first paragraph of ',secti'Gn 3, 
at the beginning of the twenty.first anniversary of that day, and if 
he falls within the second paragraph of section 3, at the beginning 
of the eighteenth anniversary of that day. 

Illmirations. 

(a,) Z is born in British India on the first day of January 1850, and 
has a British Indian domicile. A guardian of his person is appointed by a 
Court of justice ; Z attains majority at the first moment of the first day of 
,Jan'aar3'' 1871, 

(6.J Z is born in British India on the twenty-ninth day of February 
5S52, and has a British Indian domicile. A guardian of his property is 
appointed by a Court of Justice ; Z attains majority at the first mcment of 
the twenty-eighth day of February 1873. 

{c.) Z is born on the first day of January 1850. He acquires a 
domicile in British India. No guardian is appointed of his person or pro- 
perty by any Court of Justice, nor is he under the jurisdiction of any Court 
of Wards ; Z attains majority at the first moment of the first day of 
Januar}' 186S. 
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act no. IV. OF 1882 :* 
The Transfer of Propertj Act, 1882. 


r' r* ’c ON THE I7TH FeBRUAK 

■ Received the G,-G. s assent on / 

i003* 


Preamble* ■ ■ perty by act of parties ; R IS hereoy e 

acted as follows : ■ 

CHAPTER I. 

Preliminary. 

' 1. This Act Diay be .called the- 

Short title* - « Transfer of Property Act, 1 8 8 3 : ” 

It shall come, in to force on, the Erst. 
eo.mmei 2 ceraeet. day of July 1882 :■ 

It extends, in the 

Extent. ministered by the Governor of Botnoat 

Pt.V.,p. ‘7«; ff Select Committee 

ibid.. 1878, Pt. V.. p. 48; !7J“le 

sw tm. 1879, Pt- V., ^ to ^ p^ceedings in *g£" 

^Iw'^Sementl^iseS^ftl 1877, Supplemeot, p. ,690; tM , t8&-. 

Supplement, p. 96; f cullTof i&afloes not apply to Crown 

Ed. tl 93 . PP. 408, 409, 

S84, Pt. iL, 70s respectively. 


'! •“ , 


[Act ,I,V. of 1882.] 


TRANSFER OF PROPERTY. 


10 Councils the Lieutenant-Governor of the Punjab, " and the Chief 
Commissioner of British Bnrma.^: ■ ^ 

But any of' the said Local ' Governments may, from time to 
lime, by notihcatioo in the local official Gasiette, -exteodf this Act 
“ or any part thereof '' | to the whole of; any specified part of the 
territories' under its administration. " 

And, any Local Governmsnt.miy, with' the previous sanction 
of the G:)veriior-Ganeral in Council, from time to time, by hotiSca- 
tioo in the local official Gizette, exempt,§ either retrospectively 
or prospectively, any part of the territories administered by such 
Local Government from ail or any of the foliowing provisions, 
".namely'; — ' 

‘^Section'54, paragraphs a and 3, 59, 107, and' 123 ”|i 

Notwithstanding anything in the foregoing part of this section? 
sections 54, paragraphs a and 3, 59, 107, and 123 shall not extend 
or be extended to any district or tnct of country for the time 
being excluded from the operation of tne Indian Registration Act, 
1877,^ under che power conferred by the first section of that Act 
or otherwise.^*. 


This reference to British Burma should now be read as referring to 
Lower Burma. — the Upper Burma Laws Act of 1886), s, 4, and 
now the Surma Lhws Act iXIIi. of 189^). by which, Act XX. of 1886 has 
been repealed. The Chief Coramissioner is now Lieutenant-Governor of 
Burma Proclamation, dated gtb April 1897, in Ga&eite of India ^ 
1B97, 'Pt.' I., p., 261. ■ ■ ■ 

t Act IV. of 18S2 has, from the ist January 1893, been extended to — 

(1) the whole of the territories (other than the Scheduled Districts) 
under the administration of the Government of Bombay {see 
Bombay Go'vernmeni GmeUe^ 1892, Pt. L, p. loyr); and 

(2) the area included within the local limits of the ordinary civil 
jurisdiction or the Recorder of Rangoon {see Burma Gazette^ 
1892, Pt. t., p, 373). 

;i: The words quoted have been inserted by Act Vi. of 1904. 
f. No such exemption has yet been made. 

i| The two clauses quoted have been substituted foe the original clause 
by the Transfer of Property Act (1882) Amendment Act (UL of 1885)} s. 

S. 54, paras. 2 and 3, and ss. 59, 107, and 123 of the Transfer of Property 
Act, 1882, with respect to the transfer of property by registered instrument, 
shall, on and from the commencement of the Cantonments Act (XIII. of 
1S89) extend to every cantonment in British India.-^— the Cantonments 
Act (XI !L of i88g), s. 32 (f). 
f Act III. of 1877. 

** This clause has been added by Act .III. of 1885, s* 2, and is to be 
deemed to have been added from the' date ^on‘ which Act IV.» of 1882 came 
into force. . ' . 


TRASSFER OF PROPERTY. 


[Act IV. 


2. In the territories to which this Act extends foM e tim^ 

^ being, the enactments specified m toe 

Repeal of Acts. schedule hereto annexed shall be re- 

pealed to the extent therein mentioned. But nothing herein con- 
tained shall be deemed to affect— 

. the provisions of any enactmenr 

not he/eby expressly repealed; 

bilities, &c. , , ^ . ■ . 

(d) anv terms or incidents of any contract or constitution o. 
properly which are consistent with the provisions of thi. Act, and 

are allowed by the law for the time, being in force; 

(^) any right or liability arising out of a legal 
before this Act comes into force, or any relief m respect ot y 

such right or liability J or 

ri) save as provided by section 57 ^nd Chapter I V'. ol to 

Act aiv transfer by operation of law, or by, or in esieculion ot, a 

decree or order of I Court of '.rLcf 

in the second chapter of this Act shall be deemed to affect y 
rule of Hindu, Muhammadan, or Buddhist law* 

3. In this Act, unless there Is . some- 
■ thing repugnant in the subject ot con- 
text.* — 

immoveable property does not 
^‘immoveable property! ” iuciude standing timber, growing crops, 
or grass; 

** instrument *** means a pon-tesia*", 

mentary instrument : 

‘‘registered'' means registered in British^India under the law*" 
for the time being in force regulating the 
« registered ; »» registration of documents ; 

■< attached to the earth s ’* “ attached to the earth ” means— 

(a) rooted in the earth, as in the case of trees and shrubs : 

' (i) imbedded in the earth, as in the case of walls or build- 

ings; or 

M attached to what is so imbedded for the permanent bene- 
! ' ficial enjoyment of that to which it is attached : 


lfiterpretation-cia«se. 


** instrument ; ’ 


See the Indian Registration Act (III. of 1877). 



* This definition of ** actionable claim'**' has been inserted by the 
Transfer of Property Act (! 1 * of 1900), s. 2. 

;; 

I This paragraph has been added by the Transfer of Property Act 
<1882) Amendment Act (III. of 1885), -s, 3. 

I See the Indian Registration Act CHI. of *877). 

, . If Nothing in Ch. H. is to be deemed to affect any rule of H in d« 
Muhammadan, or Buddhist 




TRANSFEK -OF.' PROPERTY. 


■ actionable claim " . means a clnim to' any debt,, other than a 

‘actionable claim:' debt secured by mortgage of immoveable 

property, or by hypothecation or pledge 
of' iiioveabie property, or to any beneficia!:Jnterest,.ln,iiiOYeabl,e'prO“ 
pertjnot io tne possession, either actual ■ or constructive! of the 
claitnaEt,. which.., the Civil Courts .recognize . as affording groiiiids,.' 
for lelief, whether such debt or beneficial- interest be' existent, ace.ru- ' 
ing, conditional, or contingent 


X And sections 54, paragraphs 2 and 3, 59, 107, and 123 shall 
be read as supplemental to the Indian Registration Act^ 18774 


CHAPTER 11.11 

Of Transfers of Property by Act of Parties* 


5 . In the following sections “transferof property means 
: ^^:TraBsfer' o'f;'.' property act by whieh. a living': .person.- '.-conveys' 
'defiised. „ ' , ' prop.erty, : in present or in,.futii.fe.,.; 

or more other living persons, or to himself and one or more other 
living persons, and ** to transfer property is to perform such act. 


and a person is said to have “notice'* of a fact whtn he act- 
notice ** knows that fact, or when, but for 

wilful abstention from an inquiry or 
search which he ought to have made, or gross negligence, he would 
have known it, or when information of the fact is given to or obtain- 
ed by his agent under the circumstances mentioned in the Indian 
Contract Act, 1872,! s. 229, 


Enactments relating to 
contracts to be taken as part 
of Act IX. of 1S72. 


4. The chapters and sections of 
this Act which relate to contracts shall 
be taken as part of the Indian Contract 
Act, 1872.1 


— Irans/er of Properiy, whether Movefble or Immoveable. 


lO 


TRANSFXa OF PROPERTf .. 


[Act IV. 


e. P,op.rt, of 

Wbat may be transferred. {gi the time being in totce. 

(«) The chance of an heir-apparent succeeding 

the chance of a “^‘ gss^biUtyl nature, cannot be 

kinsman, or any other mere po^siuuiiy u 

‘■'Tf I—'ft'no, be .r..s.e™d .p.. f fb. dob..n.n. 

'■“"■fl A. in 

owner personally cannot be transferred by him. 

(.) A mere right to sue* cannot be trans erred. 

c K'« tvi-af^pi \ in SO iar as Jt is opposed to 

,bPP^i,f.fTtlS »Ab, «« 

S.T, “"f «f.o • p«S« 

« Noftlbg to .M. saClOP. sbpll b. 
tenant having an “tora“ttotab!e rigiit “ in paying re- 

an estate in respect of A„. management of a Court 

venue, or the lessee of an estate under tne ®^me 
S Wards, to assign his interest as sucn tenant, tavmer, or 

tn pnni-ract Riid entitled to tra-ris* 

7. Every person authorised to dis- 

Persons competent to tramterabie property not ms 

transfer. 

; , ,=^,^”i-oi;(f):bas been.,adaed„>r transfer of Property Act (.882) 

■' A vw'tp-ttilmeiit Act llll.'Ot' 


of SSB2.j 


TRANSFIE OF" PKOF'ERTt* 



, Operation o trans er. forthwith to the transferee all the mterest 
which the transferor is then capable of passing in the property, and 
in the legal incidents thereof. " ' 

Such incidents include, where the property is land, the ease- 
ments annexed thereto, the rents and profits thereof accruing after 
the transfer, and ail things attached to the earth ; 

and where the property is machinery attached to the earth, the 
moveable parts thereof ; 

and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and lae locks, 
keys, bars, doors, 'windows,- and all other things provided’ for per- 
manent use therewith ; 

and where the property is a debt or other actionable claim 
the securities therefor (.except where they are also for other debts 
or ckicns not transferred' to the transferee), but not arrears of 
interest accrued before trie transfer ; 

and, where the property is money or other property yielding 
income, the interest or income thereof accruing after the transfer 
takes .efiect. ^ 

9. A transfer of property may be made without writing in 

Ora! transfer. a writing iS not 

expressly required by law. 

10. Where property is trans ferred subject to a condition or 

' CoBdition restraining' ali- " '^I^^tt,atlon,. ■ absolutely ■ lesirai'niiig; the 
eaation. transferee or any person claiming under 

him from parting with, or disposing of, his interest In the property, 
the conclkion or limitation is void , except Jn the case of a lease 
where the condition is for the benefit of the lessor or those claiming 
under him : provided that property may be' transferred to or for the 
benefii: of a woman (not being a .Hindu, Muhammadan, or 
Buddhist), so that she shall not have power during her marriage to- 
transfer or charge the same or 'her .beneficial Interest therein. 
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TR&NSFSK OF PROPERTY. 


[Act IV. 


n. wbe„, 

Restriction repugnant to _ but the terms of the transfer 

interest created. person, , , enioved bv him *■ 

direct that such interest shall ®PP and dispose of 

particular manner, he shall be 
such interest as if there were no such direction. 

Nothing in this section shall be deemed to affect 

rrSSSy.'^hf eSSte m oTSerV- of such property, or to 
compel the enjoyment thereof m a particular mann 

12. Where 

Condition making interes ,»,..rved or given to or for the benefit ot 

« »a..vo»™g 10 w. O, ai.pos. of lb. such 

condition or limitation is void. 

Nothing in this section applies to a condition in a lease for 
the benefit of the lessor or those claiming under him. 

13. W0„o. oo . —J^o. P»P.«r. “ nii 

subiect to a prior interest created by toe sam nniess 

in the property. 

Hluslratien, 

remaimng interest in the property. 

14 No transfer of propertv can operate to create an Interest 
which is to take efiect after the liletime 
Rule against perpetwty*' of one Of more persons living at the 

date of such transfer, and the minority of some f who |all 
be in existence at the expiration of that penod, and to whom if he 
attains full age, the interest created is to belong. 



01:1882.3 


^TRANSFER OF PROPEETY. 


' 15. If , OR a transfer' of: property, anlnterest' tliereln is create^^^ 

' Transfer to class, some of , for the benefit of' a class .of : perso^ 
whom 'Come tinder sections ' with- regard to SOIB’e of who'ttl, \SUCh ' 
13 and: 14. interest fails by reason of anj of the 

■ roles; contained in sections 13 and 14,,, such interest' fails as regards 
■the ■:whole class. • 

16, Where an interest fails by reason of any of the rules 
: ■ ' Transfer fco take effect on Contained in sections 13, .'14/', and 'IS 

failure of prior transfer. any interest Created in toe Same trans- 

action, and intended to take effect after or upon failure of such 
prior interest, also fails. 

17. The restrictions in sections 14 , X 5 > and 16 shall not apply 
Transfer in perpetuity for to property transferred for the benefit 

beneht of public. of the public in the advancement of 

reiigiin, kaowledi^e, commerce, health, safety, or any other object 
beneficial to mankind . 


18« Where the terms of a transfer of property direct that the 
_ . ■ , income arising from the property shall 

D.rect.onloraccurnulat.on. be accumulated, such direction shall ba 

void, and the property shall be disposed of as if no accumulation 
had been directed. 

Axcepthn . — ^Where the property is immoveable, or where 
accumuidiioa is directed to be made from the date of the transfer, 
the direccton saali be valid in respect only of the income arising 
from the property within one year next following such date; and, at 
the eod of the year, such property and income shall be disposed of 
respectively as if tne period during which the accumulation has 
been directed to be made had elapsed, 

19. Wnere, on a transfer of property, an interest therein is- 
. created in favour of a person without 

ested insures . Specifying the time when it is to take 

effect, or in terms specifying that it is to take effect forthwiih, or 
on the happening of an event which must happen, such interest is- 
vested, unless a contrary intention appears from the terms of the 
transfer. 

A vested interest is not defeated by the death of the transferee 
before he obtains possession, 

Mxplamimn,-^hs% inteiition', that an interest shall not be vested 
Is not to be inferred merely from a provision whereby the enjoy* 



transfer of property 


L, U pSS ,'" vr™ 

property Is given or reserved to o 1^^ acciimolated un- 

locorae arising from J a provision that, if a 

■til the lime of the interest shall pass to another 

particular event shall happen, th 

person* 


20. whe„, o» . 

When unborn, person a(> acquires upon hlS birtU, 

fiiiires vested interest on tnen iivi anoear ftoni 

S'Jer for his benefit. unless a contrary mtentiou app-a 


21. 'Where, on a 

Contingent interest. 


transfer of property, an 
created in favour of a person 

Contingent interest. effect Only on the happening 

ciEed uncertain a ToS^^ent^'ic^f^ '« 

happen, such person thereby acquir^^^^^ 

.£rS-thYt;p:S':fthe event ; >« tne latter, when the 
happening of the event becomes impossible. 


...-Where, 't "ansfer ^or 

becomes entitled to an interest therein P ^ 

age, and the transferor directs the 


his benefit, such interest IS not contingent. 


22 . Wl..r«, on » “t S' “»-•»<>«■» 

.^;?r.E,rns- sl°4ltyh^L'Sdrno.%i’"^ 

In, monibei of Urn ol«» '»*>0 ■™ >■>•> *S=- 


aa wo.™. « o « 

Trainsfrjf contingent on hap- iiflC*"r^aiu eVvHl h IppeU 

^ o. •■““'■ rdto1r"n.».l.o..l fo, .0. 0-.- 

terest ceases tp' exist. ^ ^ 


cf sESaO 
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24. Where, on a transfer of property, m interest therein is 
Transfer to such of certain 10 accrue to Such of Certain persons as 

■.persons as survive at some shall be surviving at some period, but 
period not specified. exact period is not specified, the in- 

terest shall goto soch^ of them as shall be alive when 'the intermediate 
or precedent interest ceases to exist unless a contrary intention 
appears from the terms of the transfer. 

Illustration. 

A transfers property to B for life, and after his death to C and D 
squally to be divided between them, or to the survivor of them. C dies 
-during the life of B. D survives B. At B’s death the property passes to D. 

25. An interest created on a transfer of property, and de- 

^ . pendent upon a condition, fails if the 

on I lona rans er. fulfilment of the condition is impossible, 

or is forbidden by law, or is of such a laature that, if permitted, it 
would aefeat the provisions of any law, or is fraudulent, or involves 
or implies injury to the person or property of another, or the- Court 
regards it as immoral or opposed to public policy. 

Illusiratims. 

(a.) A lets a farm to B on condition that he shall walk a hundred 
miles in an hour. The lease is void. 

(5.) A gives Rs. 500 to B on condition that he shall marry A’s daughter, 
C» At the date of the transfer, C was dead. The transfer is void. 

(er.) A transfers Rs. 500 to B on condition that she shall murder C. 
The transfer is void. 

(d.) A transfers Rs. 500 to his niece C if she will desert her husband. 

■■■■ The transfer is^ void. 

26. Where the terms of a transfer of property impose a 
Fulfilment of condition pee- condition to be fulfilled before a person 

cedent. cao take an interest in the propt ny, the 

•conduion shall be deemed to have been fulfilled it it has been sub- 
stantially complied with. 

Illusiraiions. 

(a.) A transfers Rs. 5,000 to B on condition that he shall marry with 
the consent of C, D, and E, E dies. B marries with the consent of C and 

D. B is deemed to have £ulfi,iied the condition. 

{k) A transfers Rs. 5,000 to'B'On condition that he shall marry with 
the consent of C, D, and E. B ' marries ■ without the consent of C, D, and 

E, but obtains their consent after the marriage. B has not fulfilled the 

condition. 


[Act IV= 



Illusirciiien. 

B to be paid to him on his atta' 
> that if B dies a minor, or 
all go to D. B marries, whet 
The transfer to D takes effect, 


TRANSFER OF PROPERTY. 


27 . 

Conditional transfer to one transactioB, an nlterior dlSpOSl- 

person coupled with transfer t le ® ' is «iade • in 

to another on failure of prior ^lOn of the same interest 

disposuion. favour Of another, if the prior d posi- 

tion under the transfer shall fail, the ulterior dff ™ 

SL ” PC. «. of .h, pno. fl’P” 

may not have occurred in the manner cont-mplitea y 

feror. 


But, where the intention of the parties to the 
me ulterior disposition shall take effect only lat ® disposition 

disposition failinr in a particular manner, the manner. 

shall not take effect unless the prior disposition fails m that man 


iUusimiions. 


(a.) A transfers Rs. 500 to B on he^^shoiild* nSlect to 

To m."to C xt in f-our of C takes 

) A transfers property to his wife ; but, in case she s^ould^die m 
his lifetime, transfers to B that which he had transferred t 

hiswifeperishtogeiher under circumstances 

to prove that she died before him. Tne disposition 
not take effect. 


23 . On a transfer of property, an 

.A- created to accrue to any peison 

tio“ha“”ntg oTt; condition superadded that in case a 

happening of specified event, specified uncertain event shul! tiapp-n, 

such interest snail pass to another ’J" m 

fied uncertain event shall not happen, such interest i ^ 

Ztber person. In each case the dispDS.t.oas ^ f i^^to 
rules coiLined in sections iO, la, 21, 22, 23, 24. ^ 3 . 


29 . An ulteiior disposition of the kind 

V.. 1 nrecedinff section cau’ioi t-ike elites 

seS’enr'“ " unless the condition is strictly fuifiiled. 


OF '.FSOFl&fY, 



(a.) A transfers a farm to B tor hia Iite, fwith a proviso that, in case 
B cuts down a certain wood, the transfer shall cease to have any effect, 
B cuts down the wood. He loses his iife-interesfc in the farm. 

(b) A transfers a farm to B, provided that, if B shall not go to Eng- 
land ^ within three years after the date of the transfer, his interest in the 
farm shall cease. B does not go to England within the term prescribed. 
His interest in the farm ceases. 

32 In order that a condition that m interest shall cease to 

Such coudiiton must not “ay ‘f "f that 

be invalid. which it relates be one which 

onnld lepallv constitute the condition of the creation of an interest. 


Prior disposition not af- 

fected, by.;' .invalidity' of' ■U'l.'terior ' 
disposition. 


'30. if the' ulterior disposition Is 
not valid, the prior disposition is not 
aSected by it. 


lUusiraiion, 


A transfers a farm to B for her life,; ' and,- if she ' do , not deserfc^^^^ 
husband, to C. B is entitled to the farm during her life as if no condition 
had been inserted. 


31. Subject to the provisions of section f 2 , on a transfer of 
property, an interest therein may be 
created with the condition superadded 
that it shall cease to exist in case a speci- 
fied uncertain event shall happen, or in 
case a specihed uncertain event shall not happen. 


Condition that transfer 
shall cease to have effect in 
case specified uncertain event 
happens or does not happen. 


illustraiions. 
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S ‘K 

dered impossible or indefinilily po8ipoiiea ihe conditun sna , 

■against him, be deemed to have been fulfilled. 


Ekciion, 


35, Where a person professes to transfer property ^ 

has no right to transfer, and, a;? pait ot 
Election when necessary, transaction, confers any benefit 

on the owner of the property, such owner 

firm such transfer, or to dissent from, u ; and, in tne letter case, tie 

shall relinquish the benefit so conferred, and the benefit so relin- 
quished sLll revert fo "the transferor or his representative as if i. 
bad nbt been disposed of,; ' . • • 

subject nevertheless, , ^ 

where the transfer is gratuitous, and the transferor has, before 
the election, died or otherwise become incapable of making a fresh 
transfer, 

and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee 
the amount or value of the property attempted to be transferred to 

him. 

lllusiration. 


The farm of Sultanpur is the property of C, and worth Rs. 800. A. 
hv an inLument of gift; professes to transfer it to B, giving by the same 
instrument Rs. 1 ,000 to C. C elects to retain the farm. He forfeits the gift 

of Rs, 1,000. 

In the same case, A dies before the election. His representative must, 
out of the Rs. 1,000, pay Rs. 8 qo to B. 

The rule in the first paragraph of this section applies whether 
the transferor does or does not believe that which he professes to 
transfer to be his own. 

A person taking no benefit directly under a transaction, but 
deriving a benefit under it indirectly, need not elect. 

4 A person who, tn. his qne capacity,- takes a benefit under tiie 
iransactidn, may, in another, dissent therefrom. 


iSSs,] 
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Mxcipiim t& ike Imi-pnceiing four rules , — Where a particular 
'benefit is expressed to be conferred on the owner of the property 
which the transferor professes to transfer, and such benefit is ex** 
pressed to be in lieu of that property, if such owner claim the 
property, he must relinquish the''^ particular benefit, but he ds not; 
bound to relinquish any other benefit, conferred upon him by the 
■same transaction. 



In case of disability, the election shall be postpone I until the 
■disability ceases, or until the election is made by some competent 
•authority. 

ApporiionmenL 

36» In tne absence of a contract or local usage to the con-* 
Apportionment of period!- trary, ail rents, annuities, i^nsions, divi- 

cal payments op determia- deeds, and Other penodical payments m 
atlop of interest of person ■jhe nature ' of income, shall, upon the 
®**^‘”*®* ' transfer of ' the interest of the person 


Acceptance of the benefit by the person on whom it is confer- 
red constitutes an election by him to confirm the transfer, if he Is 
aware of his duty to elect, and of those circumstances which would 
influence the judgment of a reasonable man in miking an election, 
or if he waives enquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of evidence to 
the contrary, be presumed if the person on whom the benefit has 
been conferred h.AS e;)joyed it for two years without doing any act’ 
to express dissent. 

Such knowledge or waiver may be inferred from any act of 
his which renders it impossible to place the persons interested in the 
property professed to be transferred in the same condition as if 
such act had not been done. 


Hlusiration, 


A transfers to B an estate to which C is entitled, and, as part of the 
same transaction, gives C a coal-mine. C takes possession of the mine, 
•and exhausts it. He has thereby confirmed the transfer of the estate to B. 

If he does not, within one year after the date of the 
transfer, signify to the transferor or his representitives hi^ 
hisenUon to confirm or to dissent from the transfer, the transferor 
or his representatives may, upon the expiration of tnat period, 
require him to make his election ; and if he does not comply with 
such requisition within a reasonable time after he has received it, 
he shall be deemed to have elected to confirm the transfer. 


transfer of propertt. 
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to 

enlitle'd to receive such paynsents, be deemed,, as betweeu , the 
transferor and the transferee, to accrue due from day to day, and to 
' be-' apportiona ble accordinglyj..; but to be payable on the days ap- 
pointed for the payment thereof. 

87. When, in consequence of a transfer, property is divided 
Apportionment of benefit and held in Several shares, and thereupon 
fo£ obligation on severance- the benefit of any obligation relauog to 
the property as a whole passes from one to several owners oi the 
property, the corresponding duty shall, in the absence of a contract: 
to the contrary amongst the owners, be performed in favour of 
each of such owners in proportion to tlie value of his share in 

the property, provided that th e _ d uty ....can be- severed, and that 

the severance does not substantially increase the fouiden of the 
obligation ; but, if the duty cannot be severed, or if the severance 
would subsiantiallv increase the burden of the obligation, the duty 
shall be performed for the benefiit of such one of the several owners 
as they shall joimly designate for that purpose : 

Provided that no person on whom the burden of the obligation 
lies snail be answerable for failure to discharge it in manner pro- 
vided by this section unless and until he has had reasonable notice 
of the severance. 

Nothing in this section applies to leases for agricultural pur- 
poses unless and until the Local Government, by notification in 
the official Gaaeite, so directs. 

illustrations, 

(ij.) A sells to B, C, and D. a bowse situate in a village, and leases ||to 
E at an annual rent of Rs. 30 and delivery of one fat sheep, B having pro- 
vided half the purchase-money, and C and D one quarter each. E, having 
notice of this, must pay Rs. 15 to B, Rs. 7 |- to C, and Rs. to D, and 
must deliver the sheep' according to the joint direction of B, C, and 0. 

{h,) In the same case, each house In the village being bound to provide 
10 days' labour each year on a dyke to prevent inundation, E had agreed, 
as a term of his lease, to perform this work for A. B, C, and D severally 
require E to perform the ten days' work due on account of the house of 
each. E is not bouBd to do more than ten days* work in all according to 
such directions as B, C, and D may join in giving, 

B, — Transfir a/ImmoptaMi Fr&perij, 

8S» Where any person, authorized only uuder clrciimstauces 
Transfer by person author- i^helr Baiure variable to dispose of 
issed only under certain ^cir- immoveable property, transfer such pro» 
mmstm'c&s to transfer. ; _ _,perty for cousideratiou alleging the 
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■existence of sucli circiiinstaiices, they shall, as between the transferee 
on the one part and the transferor and other persons (if any) affected 
by the transfer on the other part, be deemed to have esisied,:.lf .tlie: 
transferee, after osiog reasonable care’ to ascertain the existence; .".of 
■■ such circnmstancesy has acted in good fdth. 

Illustration^ 

A, a Hindu window, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a held, part of 
such property, to B. B satifies himself by reas )nable enquiry that the 
income of the property is insufficient for A*s maintenance , and that the sale 
of the Held is necessary ; and, acting in good faith, buys the field from A- 
As between B on the one part and A and the coUaterai heirs on the other 
part, a necessity for the sale shall be deemed to have existed. 

39. Where|a third person has a right to receive maintenance. 
Transfer where third person Of a provision for advancement or mar- 

is entitJed to maintenance. riage, from the profits of immoveable 
property, and such property is transferred with the intention of 
defeating such right, the right may be enforced against the 
transferee if he has notice of such intention, or if the transfer is 
gratuitous ; but not against a transferee for consideration and without 
notice of the right, nor against such prop^^rty in his hands. 

lllusiraiion, 

A, a Hindu, transfers Sultan pur to his sister-in-law B in lieu of her 
daim against him for maintenance in virtue of his having become entitled 
to her deceased husband^s property, and agrees with her that, if she is 
dispossessed of Sultanpur, A will transfer to her an equal area out of such 
of several other specified villages in his possession as she may elect. A 
sells the specified villages to C, who buys in good faith, without notice of 
the agreement. B is dispossessed of Sultanpur. She has no claim on the 
^villages, transferred: tO' C ■ 

40 . Where, for the more beneficial enjoyment of his owe 
Burden of obligation im- immoveable property, a third person has„ 

posing restriction on use of independently of any interest in the im- 
moveable property of another, or of any 
easement thereon, a right to restrain the enjoyment of the latter 
property, or to compel its enjoyment in a particular manner, or 

where a third person is entitled to the benefit of an obligation 
or of obligation auaexcd to ■ arising out of contract, and annexed to 
ownership, but not amount** the 'Ownership of immoveable properly, 
■ing to interest on easement. amounting to an Inletest therein 

, or easement thereon. 


2Z 
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■ . Snch right or .obligation maj be enforced against, a transferee 
with notice thereof or a gratuitous transferee of the property afectei’ 

' thereby, but not against a transferee lor oonslderalion: and.ifitlioiit 
notice of the right or obligation, nor against such properly In his 

hands, 

Illusimiion* . . 

A contracts to self Suitanpur to B. While the contract m still in iorccj; 
he sells Sultanpur to C, who has notice of the contract, B may enforce the 
■contract against G to the same extent as against "A. 

41. Where, with the consent, express or implied, of the persons 
Transfer by ostensible Interested in immoveable property, a 

owner, person is the ostensible owner of such 

property, and transfers th« same for consideration, the transfer 
shall not be voidable on the ground that the transferor was mt 
authorized to make it, provided that the transferee, after taking 
reasonable care to ascertain that the transferor had power to make 
the transfer, has acted in good faith, 

42. Where a person transfers any immoveable property re- 
Transfer by person having serving power tO revoke the transfer,. 

authority to revoke former and subsequently transfers the property 
transfer. consideration to another transferee, 

such transfer operates ki favour of such transferee (subject to any 
condition attached to the exercise of the power) as a revocation of 
the former transfer to the extent of the power. 

lUmiraiwn. 

A lets a house to B, and reserves power to revoke the lease, if, in thfr 
opinion of a specified surveyor, B Should make a use of it detrimental to 
Its. value. Afterwards A, thinking that such a use has been made, lets the 
house to C, This operates as a revocation of B’s lease subject to the 
opinion of the surveyor as to B’s use of the house having been detrimental 
to its value. 

4S. Where a person erroneously represents that he is author* 

Transfer by uaauthoriand certain immoveable pro- 

, person who subssequently ac- petty, and prcfesseB to transfer such 
' quires interest in property property for consideration, such traasfer 
transferred. Shall, at the Option of the transferee,^ 

operate on any interest which the transferor may acquire in such 
property, at any time during which the contract.of' trmmer subsists. 

iNothing in this section shall Impair the right of transferees ' in 
’ good faith'" for, consideration without notice ’of the, ^clstenca of the 
'said option, * " '■ ' ;•, / ; ,, 
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lUustmiian* 

Af a HiodlE, who has separated from his father B, sells to C three fields, 
X, Y, aod Z, represeistiog that A is athoriaed to transfer the sama,^ Of 
these fields, Z does not belong to A, it having been retained by B on the- 
partition ; but, on B’s dying, A, as heir,: obtains Z. C, not having rescinded 
the contract of sale, may require A to deliver Z to him, 

4€. Where one of two or more co-o.vners of immoveable pro- 
, , perty, legally competent in that behalf,, 

Transfer by one co-owner, bis share cf such property or 

any interest therein, the transferee acquires, as to such snare or 
Interest, and so far as is necessary to give tfiect to the transfer, 
the transferor s right to joint possession or other common or part- 
enjoyment of the property, and to enforce a partition of the same, 
but subject to the condiiions and liabilities affecting, at the date of 
the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belonging 
to an undivided family is not a member of the family, nothing in 
tnis section shall be deemed to entitle him to joint possession or 
other common or part-enjoyment of the house. 

45* Where Immoveable property Is transferred for consider- 
joint transfer fur consider* ation to two or more persons, and such 
atmn. consideration is paid out of a fund be- 

longing to them in common, they are, in the absence of, a contract, 
to the contrary, respectively entitled to interests in such prooerty 
identical, as mearly as may be, with the interests to wnicn they were 
respectively entitled in the fund ; and where such consideration is 
paid out of separate funds belonging to them respectively, they 
are, in the absence of a contract to the contrary, respectively entitled 
to interests in such property in proportion to the shares of the 
consideration which they respectively advanced. 

In the absence of evidence as to the interests in the fund to 
which they were respectively entitled, or as to the shares which they 
respectively advanced, such persons shall be presumed to be equally 
inieresied in the property. 

43. Where immoveable property is transferred for considera- 
Transfer for consideration tion by ^persons having disiinct interests 
by persons having distinct, therein, the transferors are, in the ab** 
interests. sence of a contract to the contrary, entitl- 

ed to share m the consideration equally where their Interests In the 
pioperty were of equal value, and, where such Interests were of un- 
equal value, proportionately to, the value of their respective interests. 
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Z4 

Blustr&H&ns* 

{a) A, owing a moiety, and- B; and' Gj'-eacli a quarter "Sftare,, of mouza 
■ . Sukanpor . exchange an eithtk- ■ share of that lU-onza for a qaarter' share of 
TOOUza Laipnra. There being no- agreement to" the contrary, A is - entitled 
to an eighth share in Lalpnra, - and B and C each' to a sixteenth share in 
that mouza. ■■■ ■ ■ . . 

{b) A, being entitled to a life*interest in mouza Atrali, and B and C|. 
to the reversion, sell the monza for Rs. i,ooo. A’s life-in terpt is aseertam* 
ed to be worth Rs.6oo; the reversion, Rs. 400. A is entitled to receive 
Rs. 600 out of the purchase-money ; B and C to receive Rs. 400. 

47. Where several co-owners of immoveable property transfer 
Transfer by co-owners of a share therein without specifying that 

share in common property* the transfer is to take e0ect on any parti- 
cular Share or shares of the transferors, the transfer^ as among 
such transferors, takes effect on such shares equally where the 
shares were equal, and, where they were unequal, proportionately to 
the extent of such shares* 

lUusfration, 

A, the owner of an eigh|-anna share, and B and C, each the owner of 3 
four-anna share, in mouza Sultanpur, transfer a two-anna share in the 
mouza to D, without specifying from which of their several shares the 
transfer is made. To give effect to the transfer, one-anna share is ;-iakea' 
from the share of A, and half- anna share from each of the shares of B 
and C. 

48. Where a person purports to create by transfer at different 

Priority of rights created rights in Or over the Same immove^ 

by transfer* able property, and such rights cannot ail 

exist or be exercised to their full extent together, each later-created 
right shall, in the absence of a special contract or reservation bind- 
ing the earlier transferees, be subject to the rights previcusly created. 

46. Where immoveable property Is transferred lor consider- 
Transferee's right under ation,. and such properly or any part 
policy. thereof is, at the date of the transfer, in- 

sured against loss or damage by fire, the transferee, in case of such 
loss or damage, may, in the absence of a contract to the contrary, 
require mf money which the transferor actually receives under the 
policy, or so much thereof as may be necessary, to be applied in 
remstating the property* 

50. No person shall be chargeable with any rents or profits 
' :Rent bam paid to 9^ any ■ immoveable property which lie 
holder uuder defective fitle*. ■; ,bas, ,, in , good faitfa, paid or delivered to 
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any person of whom he, m good faith, held such property, notwith- 
standing it may afterwards appear that the person to whom such 
payment or delivery was made had no right to receive sych rents 
or profits. 

Illustration, 

B at a rent of Rs, 50, 'and then transfers the field, to 
'G. : :B, having, no notice of the transfer, in good faith pays the rent to A, 
B is not chargeable with the rent so paid. 

51. When the transferee oi Immoveable property makes any 
Improvements made by improvement 00 the property, believing 

-Bona-fide holders under dc- in good faith that he IS absolutely entitled 
ective tides. thereto, and he is subsequently evicted 

therefrom by any person having a better title, the transferee has a 
right to require the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the transferee at 
the then market- value thereof, irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect cf such improve- 
ment shall be the estimated value thereof at the time of the eviction* 

When, under the circumstances aforesaid, the transferee has 
planted or sown on the property crops which are growing when he 
is evicted therefrom, he is entitled to such crops, and to free in- 
gress and egres8-to gather Jnd carry them* ' ■■ 

52. During the active prosecution in any Court having author- 
Transfer of property pend- ily in British India, OT established beyond 

ing: suit relating thereto. the limits of British India by the Gov- 
ernor-General in Council, +of a contentious suit or proceeding in 
which any right to immoveable property is directly and specifically 
In question, the property cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding, so as to affect the rights 
of any other party thereto under any decree or order which may 
•be made therein, except under the authority of the Court, and on 
• such terms as it may impose. 

53. Every transfer of immoveable property, made with intent 

■ , , , , to defraud prior or subsequent trans- 

Fraudulent transfer. ferees thereof for consideration, or CO- 

owners or other persons having an , interest .'in such property, or to 
defeat or, delay the creditors of the transferor, is voidable at the 
option of any person so defrauded, defeated, or delayed* 
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a6., . - , , 

'' Where the effect of my transfer of immoveable property Is to 
: 'defraod, defeat, or delay any such person, and such transfer 1$ 
made gratuitously, or for a grossly Jnadequate consideration, the 
■■transfer may be piesumed to have been made with such mient as 
aforesaid. 

Nothing contained in this section shall impair the rights of 
any transferee in good faith and for consideration. 


CHAPTER IIL 

Of Sales OF Immoveabu Propirti* 

54. “Sale*' is a transfer of ownership in exchange for a 
^ price paid or promised or part-paid and 

ostifi d€!iin€ci« ^ ' ji 

part^promised. 

Such transfer, in the case of tangible immoveable property of 
^ , , the value of one hundred rupees and 

Sale how made. upwards, or in the case of a reversion 

or other intangible thing, can be made only by a registered instru- 
ment^ 

In the case of tangible immoveable property of a value less 
than one hundred rupees, such transfer may be made either by a 
registered instrument or by delivery of the property.^ 

Delivery of tangible, immoveable property takes place when 
the seller places the buyer, or such person as he directs, in posses- 
sion of the property. 

■■ A 'Contract for the sale of immoveable property is a contract'. 

that a sale of such property shall take 

Contract: for sale. place on terms settled between the 

parties. 

It ddes not, of itself, create any interest in, or charge on, such 
property. 

55. In the absence of a contract to the contrary, the buyer 

Rights and liabilities of and the seller of Immoveable property 

buyer and aeller. respectively are subject to the liabUiiies, 

* Paras a and 3 of s. S4 extend to every eaotonmeiifc la British India- 

the Cantoijments Act (XIII. of 1889), s. 32 (r|. These paragraphs 
■ shall aot extend dr be extended to any district or tract of country for the 
' time being excitided from the operation of the Indian Registration Act (III* 
of 1877) under the power conferired by the first section of that Act or other* 
wise*— s. s, supm* 
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and have the rights, mentioned in the mies next followliig, or, such 
of them' ts are a to the property sold :~ 

(/.) The seller Is bound-*— 

(^} !9...^*scipse,, to the buyer any materia! defect in the pro- 
perty of which the ^ seller is, and the buyer Is not, 
aware, and which the buyer could not with ordinary 
care discover; 

(^) to produce to the buyer on hh request for examination 
all documents of title relating to the property which 
are in the seller's possession or power ; 

(r) tomans wer to the best of his information ail relevant 
^ questions put to him by the buyer in respect to the 
property or the title thereto ; 

. ^ (d) on payment or tender of the amount due in respect of 

the price, to' execute a proper conveyance of the pro- 
perty when the buyer tenders it to him for execution 
at a proper time and place ; 

(«?) between the date of the contract of sale and the delivery 
of the property, to take as much care of the property 
and ail documents of title relating thereto which are 
in his possession as an owner of ordinary prudence 
would take of such property and documents ; 

' , (/) to give, on being so required, the buyer or such person 
as he directs, such possession of the property as its 
nature admUs'r’' - 

(^) to pay all public charges and rent accrued due in re- 
spect of the property up to the date of the sale, the 
interest on all incumbrances on such property due 
on^such’date, and, except where the property is sold 
subject to incumbrances, to discharge all Incum- 
brances on the property then existing. 

(s,) The seller shall be deemed to contract with the buyer 
that the Interest which the seller professes to transfer to the buyer- 
subsists, and that he has power to transfer the same : 

Provided that, where the sale Is made; by a person In a fiduciary 
character, he shall be deemed to contract, with the, buyer , that thC'^ 
seller has done no act whereby- the property in incumbered, or 
whereby he Is hindered from transferring it 
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The benefit of -the Contract/ mentioned' in 'this rale' sball be 
annexed to, and shall go with, the interest of' ■ the transferee as, 
such, and may be enforced by every person in whom that interest 
is, for the whole or any part thereof, from time to time, vested. 

; ' Where.- the' whole of the purchase-money has been paid 
to the seller, he is also bound to deliver to the buyer all docu- 
ments of title relating to the property which are in the seller^s 
possession or power : 

Provided that (<2), where the seller retains any pan of the 
property comprised in such documents, he Is entitled to retain 
them all, and where the whole of such property is sold to 
different buyers, the buyer of the lot of greatest value is entitled 
to such documents. But, in case (a), the seller, and in case ( 3 ), 
the buyer of the lot of greatest value, is bound, upon every reason- 
able request by the buyer, or by any of .the other buyers, as the 
case may be, and at the cost of the person making the request, 
to produce the said documents, and furnish such true copies 
thereof or extracts therefrom as he may require; and, in the 
meantime, the seller, or the- buyer of the lot of greatest value, as 
the case may be, shall keep the said documents safe, uncancelled, 
and undefaced, unless prevented from so doing by hre or other 
inevitable accident, 

{4,) The seller is entitled'— 

{a) to the rents and profits of the property till the owner- 
ship thereof passes to the buyer ; 

where the ownership of the property has passed to the 
buyer before payment of the whole of the purchase- 
money, to a charge upon the property in the hands 
of the buyer for the amount of the purchase'iuoBey 
or any part thereof remaining unpaid, and for 
interest on such amount or part. 

<5.) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature or 
extent of the seller’s interest in the properly of 
which the buyer is aware, but of which he has 
reason to believe that the seller Is not aware, and 
which materially increases the value of such ia- 

> teresti 

{^),to pay or tender, at the time and place of cooiplefiag 
the sale, the purtbsse-money to the seller or itich 



TRANSFER OF PROPERTY. 


'f ^ thatj^ where the pro- 

perty is sold free from incombrai^ces, the buyer may 
retain, out of the purchase-money, the amount of 
any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so re- 
tained to the persons entitled thereto ; 

(r) where the ownership of the property has passed to the 
buyer, to bear any loss arising from the destruction, 
injury, or decrease in value of the property not 
caused by the seller; 

(d) where the ownership of the property has passed to the 
buyer, as between himself and the seller, to pay all 
public charges and rent which may become payable 
in respect of the property, the principal moneys due 
on any incumbrances subject to which the property 
is sold, and the interest thereon afterwards accruing 
due. 

(6.) The buyer is 8ntltled~ 

(^) where the own ersbip of the property has passed to him, 
to the benefit of any improvement in, or increase in 
value of, the property, and to the rents and profits ^ 
thereof; 

(3) unless he has improperly declined te accept delivery of 
the property, to a charge on the properly, as against 
the seller and all persons claiming under him, with 
notice of the payment to the extent of the seller's 
interest in the property, for the amount of any pur- 
chase-money properly paid by tne buyer in anticipa- 
tion of the delivery, and for interest on such amount ; 
and, when he properly declines to accept the deli- 
very, also for the earnest; (if any) and for the costs 
(if any) awarded to him of a suit to compel specific 
performance of the contract, or io obtain a decree 
for its rescission. 

An omission to make such disclosures as are mentioned in 
this section, paragraph i, clause (a), and paragraph 5, clause (a), is 
fraudulent 

. Where two properties are subject to a common charge, 
Sale of one o£ two proper- and one of the properties is sold, the 

lies subject to a common buyer is, as against the 'seller, in the 
«iharge. absence of a contract to the contrary, 
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to have the charge satisfied out of the other property, so far 
-as such property will extend. 

Discharge af Incumbrances m Sak. 

57. (a) Where immoveable property subject to any incum- 
Provision by Court for in- brance, whether immediately payable or 
■cumbrances, and sale freed not, is sold by the Court, or in execution 
therefrom. ^ decree, or out of Court, the Court 

may, if it thinks fit, on the application of any party to the sale, 
direct or allow payment into Court, — 

(/) in the case of an annual or monthly sum charged on 
the property, for of a capital sum charged on a 
determinable interest in the property, — of such 
amount as, when invested in securities of the Govern^ 
ment of India, the Court considers will be sufficient, 
by means of the interest thereof, to keep down, or 
otherwise provide tor, that charge, and, 

(^) in any other case of a capital sum charged on the pro- 
perty, — of the amount sufficient to meet tne mctim- 
brance and any interest due thereon. 

But, in either case, there shall also be paid into Court such 
additional amount as the Court considers will be sufficient to meet 
the contingency, of furtaer costs, expenses, and interest, and any 
other contingency except depreciation of investments not exceeding 
one-tenth part of the original amount to be paid in, unless the 
Court, for special reasons (which it shall record), thinks fit to 
require a larger additional amount. 

(^) The reupon the Court may, if it thinks fit, and after notice 
to the incumbrancer, unless the Court, for reasons to be recorded 
in writting, thinks fit to dispense with such notice, declare the pro- 
perty to be freed from the incumbrance, and make any order for 
■■conveyance, or vesting order, proper for giving effect to the salc> 
and give directions for the retention and investment of me money 
in Court. . 

. (^) After notice served on the person s interested in, or entitled 
to^ the money or fund in Cpurt|;the Court may direct payment or 
transfer thereof * to the persons entitled to receive or give a dis- 
charge fcr the same, and generally may give directions respecfing 
the applicatlon'or distrlbiiiiiDn of. the capital or Income thereof. ■ 
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'■An^.^ppead shall Ik from any 'declaration, order, ordIrec« 
■tioe nnder this section as if the same were a decree. ' 

. .(i) lo' thIs seGtion Court means (/)■ a High Court in the 
exercise of its ordinary or extraordinary original civil jorisdiction ; 
{ 2 ) the Court of a District Judge within the local limits of whose 
jurisdiction the property or any part thereof is situate ; (j) any 
other Court which the Local Government may, from time to time, 
by notification in the official Gazette, declare to be competent to 
exercise the jurisdiction conferred by this section. 


CHAPTER iV. 

Of Mortgages of Imsioveable Property and Charges. 

58. (<3) A mortgage is the transfer of a n interest in specific 
■ -Mortgage,” 'Wgag- immoveable property for the purpose 
or/’ ** mortgagee, more- ot securing the payment or money ad* 
gage-money/’ and raort- vanctd or to be advanced by way of 
•gage-deed defined. loan, an existing or future debt, or the 

performance of an engagement which may give rise to a pecuniary 
liability. ^ 

The transferor is called a mortgagor, the transferee a mort* 
gagee; the principal money and interest of which payment is secur- 
ed for the lime being are called the mortgage-money ; and the instru- 
ment (if any) by which Uie transfer is efiected is called a mortgage* 
4eed.' 

(^J Where, without delivering possession of the mortgaged 
, property, the mortgagor binds himself 

Simp e mortgage. personally to pay the mortgage-money, 

and agrees, expressly or impliedly, that, in the event of his failing 
to pay 5CCordir)g to his contract, the mortgagee shall have a right 
to cause the mortgaged property to be sold, and the proceeds of 
sale 10 be applied, so far as may be necessary, in payment of the 
mortgage* money, the transaction is called a simple mortgage, and 
the mongagee a simple mottgagee, 

. Mortgage by conditional Whefc the mortgagor ostensibly 

•sale.; Sells the moitgage’d property— 

on conqilion that, on defauiU,:0£ payment of -the mortgage- 
money 'Cn a certain date, the sale shalivhecome absolute, or, 
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on condition that, on such payment being made, the sale shall 
become void, or 

on condition that, on such payment being made, the buyer shall 
transfer the property to the seller, 

the iransaction is called a mortgage by conditional sale, and 
the mortgagee a mortgagee by conditional sale. 

{d) Where the mortgagor delivers possession of the mortgaged 
property to the mortgagee, and authorises 
Usufructuary mortgage. possession until pay» 

meat of the mortgage-money, arid to receive the rears and profits 
accruing trom the property, and to appropriate taem in lieu of 
interest, or in payment of the mortgage -money, or partly in lieu of 
interest, and partly in payment of the mortgage-money, toe transac- 
tion is called a usufructuary mortgage, and the mortgagee a 
usufructuary mortgagee. 

(<f) Where the mortgagor binds himself to repay the mortgage- 
, money on a certain date, and transfers 

Enghsh mortgage. mortgaged property absolutely to the 

mortgagee, but subject to a proviso that he will re-transfer it to the 
mortgagor upon payment of the mortgage-money as agreed, the 
transaction is called an English mortgage. 

59** Where the principal money secured is one hupdred 
Mortgage when to be by 2^ up.yrai'ds, a moitgage can be 

assurance. eBecteS only by a jjglstered^ jastmment 

signed by the mortgagor, and aUested,„by3t least two .ilinesaesu. 

~'Where the principal money secured is fhan ,one„ hundred 

rupees, a mortgage may be effected either by a ** regisleiedJnsi.ru- 
signed and attested as aforesaid, or (except in the case of a 
SiSipIe moitgaae) by delive ry of the property. 

Nothing iu this section sfialFBe' deemed to render fiw^.lid mort-* 
gages made in the towns of Calcutta, Madras, Bombay, Karachi, 
‘‘Rangoon, Moolmein, Bassein, and Akyab/*J by delivery to a 
creditor or his agent of documents of title to immoveable property,, 
with intent lo cv.;ate a security thereon. 

^ S- 59 extends to every cantoiiment In British India — Se& the Can-* 
tottinents Act \XUL of 1889), s. 32 (r). S. $9 shall notext., nd, or be ex- 
tended, to any district or tract of country for the time being excluded from 
the operation of the ladian Registration Act under the power conferred by 
the first secrton of that Acc, or otherwise.--' 5 ^(?^ s. i, su^ra . 

t The words quoted have been substituted for the words an Instra* 
ment ** by Act VL of 1904, s, ,3. 

I These quoted words have, been substituted for the original ones*---* 
** and Rangoon”— by s* 4 of Act VI, of 1904. 
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Rtghls and Liabilities of Mortgagor. 

60 . At any time after the principal money has become payable^ 
Right ol mortgagor to re- mortgagor' has a right, on payment 
deem, or tender, .at a proper time ant'd place, of 

the mort^ age-money, to reqaire the mortgagee (a) deliver the 
mortgage-deed, if any, to the Mortgagor ; (5) where the mortgagee Is 
‘in possession of the mortgaged property, tq^deljyer. possession thereof 
to the mortgagor, and (^r) at the cost ofl'fie mortgagor, either toje-, 
'transfer the mortgaged property to him, or to such third person as 
'he*ml’y or to execute and (where the mortgage has been 

effected by a registered instrument) to have registered an acknowledg- 
ment in writing that any right in derogation of his interest transferred 
, 10 the mortgagee has been extinguished : 

Provided that the right conferred by this section has not been 
extinguished by act of the parties, or by order oi a Court, 

The right conferred by his section is called a rignt to redeem, 
and a suit to enforce it Is called a suit for redemption. 

Nothing in this section shall be deemed to render Invalid any 
provision to the effect that, if the, time fixed for payment of Use ' 
principal money has been allowed to. pass, or no such time has been 
feed, the mortgagee shall be entitled to reasonable notice before 
payment or tender of such money. . 

Nothing in this section shall entitle a person incerested in a 
Redemptioo of portion of share only of the' mortgaged property to 
mortgaged property, redeem his owu share only, on payment 

of a proportionate part of the amount remaining due on the mort- 
gage, except where a morcgag ee, or, if there are more mortgagees 
than one, all such mortgagees, has or^ have acquired, In whole or 
In part, the share of a mortgagor. ' 

61r A mortgagor seeking to redeem any one mortgage shall, 
Riffht to redeem one of the absence of a contract to the con- 
two properties separately trary, be entitled to do so without paying 
jinortgaged. njQuey Under any separate mort- 

gage made by Mm, or by any person through whom he claims, on 
property other than that comprised m the. mortgage whicii ne seeks 
to redeem. ' ' , 

' ' lUmimUon* .. 

A, the owner, of farms Z and Y, mortgages Z to B for Rs. 1,000* A 
afterwards mortgages Y* to B for Rs, i,oao,.. ■making no stipulation as to 
auy additional charge on Z, A may lastitate' a suit for the redempfcioii of 
the mortgage on Z 'alone. 

Act I¥.| iMa.— s 
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Rsi^htol usuf fuel nary mort- 62. In the case of a nsufructwarj 

^fflgor to recover possession, mortgage, the mortgagor iias a right to 
. recover possession of the properly— 

(a) where the mortgagee is authorized to pay himself the 
mortgage-money from the rents and profits of the 
property — when such money is paid ; 

(^) where the mortgagee is authorized to pay himself from 
such rents and profits the interest of the principal 
money — when the term (if any) prescribed for tne 
payment of the mortgage-money has expired, and the 
mortgagor pays or tenders to the mortgagee the prin- 
cipal money, or deposits it in Court as hereinafter 
provided. 

6& Where mortgaged property in possession Of the mortgagee 
Accession to mortgaged has, during the Continuance of the mort- 
property. gage, received any accession, the mort- 

gagor, upon redemption, shall, in the absence of a contract to the 
tolffary, be^entitled, as ^^against Jhe^^m accession, 

Where such accession has been acquired at the expense of the 
Accession acquired in vir- mortgagee, and IS capable of Separate 
tue of transferred ownership, possession or enjoyment without detri- 
ment to the principal property, the mortgagor desiring to take the 
accession must pay to the mortgagee the expense of acquiring It. 
If such separate possession or enjoymeni: is not possible, the ac- 
cession must be delivered with the property, the mortgagor 
being liable, in the case of an acquisition necessary to preserve me 
property from destruction, forfeiture, or sale, or made with his 
assent, to pay the proper cost thereof, as an addition to the princi- 
pal money, at the same rate of interest. 

In the case last mentioned, the profits, if any, arising from the 
accession, shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession has 
been acquired at the expense of the mortgagee, the profits, il any, 
arising from the accession, shall, in the absence of a contract to 
the contrary, be set ofi against interest, il any, payable on the 
money so expended. 

64. Woere the mortgaged property is a lease for a term of 
Renewal of mortgaged years, and the mortgagee obtains a renc« 
lease. ' ' waf. of the lease, 

redemption, snail, m the •absence of, a contract by blm to the con*' 
trary, have the benefi t of the new leas?* 
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■ ■ Implied contracts by' moft^ 

.^agor*^ v':' . 


■' 



65. in the absence of a contract to 
tbe- contrary, the mortgagor shall be 
deemed to contract with the mortgagee™' 

(<$) that the 'intei est which the mortgagor, professes to trans-* 

' ' ' f er ■ to"' the 'iiio rtgagee. subsists,^ and that the mortgagor 

has power to transfer the same ; 

(6') that the mortgagor w.ll defend, or, if the mortgagee be 
in possession of the mortgaged property, enable 

him to defend, the mortg^or^jitle the^^^^^ 

'.(c) that the mortgagor. as the mortgagee is not 

in possession of the mortgaged property, pay all - 
Dubiic charges accruing due in respect of the pro- 
petty;' , ■ 

Id) and, where the mortgaged property is a lease for a term 
^ of years, that the rent payable under the lease, the 
conditions contained taerein, and the contracts bind- 
ing on the lessee, have been paid, performed, and ob- 
served down to tae commencement of the mortgage ; 
and that the mortgagor will, so long as the security 
exists, and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease 
or, if the lease be renewed, tae renewed lease, per- 
form the conditions contained therein, and observe the 
contracts binding on the lessee, and indemnify the 
mortgagee against ail claims sustained by reason of the 
non-payment of the said rent or the non-perforrnmce 
or non-observance of the said conditions and con- 
tract; 

and, where the mortgage is a second or subsequent hi* 
combrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on 
each prior incumbrance as and when it becomes 
due, and will, at the proper time, discharge the 
principal money due on such prior 
In ^ciause (<:), or in clause {d), so,:far as,, it relates to, the ,,., 
•.'payment of fulure rent, applies in the case of a mufructuary 

The benefit of the contracts 'mentioned in this section shall be 
awsoced to, and shall go with, the Interest of the mortgagee as such, 
and may be enforced by every ^person In' whom .that interest is, for 
Ihc wtioIS' or any part thereof, from time to time, vested. 
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66. A mortgagor In possession of the mortgaged properly Is not 
Waste by mortgagor in liable to the mortgagee for allowing the 

possession. property to deteriorate ; hot he must not 

commit any act which is destructive or permanently injurious thereto If 
the security is insufficient, or will be rendered Insufficient by such acL 

Explanaiion.'^k security is insufficient within the meaning of 
this section unless the value of the mortgaged property exceeds by 
one*third, or, if consisting of buildings, exceeds by one half, the 
amount for the time being due on the mortgage. 

Rights and Liabiliius of Mortgagee* 

67. In the absence of a contract to the contrary, the mort» 
Right to foreclosure or g^igee has, at any lime after the mortgage* 

sale. money has become payable to him, and 

before a decree has been made for the redemption of the mortgaged 
property, or the mongage-money has been paid or deposited as 
hereinafter provided, a right to obtain from the Court an order that 
the mortgagor shall be absolutely debarred of his right to redeem 
the property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutely 
debarred of his right to redeem the mortgaged property is called a 
suit for forecloure. 

Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee as such to institute a 
suit for foreclosure, or a usufructuary mortgagee, as 
such, to institute a suit for foreclosure or sale, or a 
mortgagee by conditional sale, as such, to institute a 
suit for sale ; or 

{h) to authorize a mortgagor who holds the mortgagee's 
rights as his trustee or legal representative, and who 
may sue for a sale of the property, to institute a suit 
for foreclosure; or 

(r) to authorize the mortgagee of a railway, canal, or other 
work in the maintenance of which the public are In* 
terested, to institute a suit for foreclosure or sale ; or 

(<f) to authorize a person interested la part only of' the 
mortgage-money to institute a suit relating only to a 
cotresponding part of the mortgaged properly unlesi 
, , the mortgagees have, with the consent of the naortga* 
gor, severed their interests under the mortgage# 
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Bight to sue lor mort^aj^e- , 68. The mortgagee has a right to 
sue' the mortgagor' for the mortgage«« 
mouej in the following cases only--* 

(a) wh£re£h£_mo^^^^^ to repay the same ; 

(&) where the mortgagee is deprived of the whole or part of 
his security by, or in consequence of, the wrongful, 
act or default of the mortgagor ; 

(i?) where, the mortgagee being entitled to possession of the 
property, the mortgagor fails to deliver tire same to 
him, or to secure the possession thereof to him with- 
out disturbance by the mortgagor or any other person, 

Wnere, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or 
partially destroyed, or the security is rendered insufficient as defined 
in section 66, tae mortgagee may require the mortgagor to give him, 
within a reasonable time, anotner sufficient security for nis debt,, 
and, if the mortgagor fails so to do, may sue him for the mortgage- 
money. 

69 . A power conferred by the mortgage- deed on the mort- 

Power of saie when valid. 

r to sell or concur m selling, in default or 

payment of the mortgage-money, the mortgaged property or any 
part thereof, without the intervention of tne Court, is valid in the 
lollawing cases, “and in no others'^* (namely)-^ 

(a) where the mortgage is an English mortgage, and neither 
the mortgagor nor the aiortgagee is a Hindu, 
Muhammadan, or Buddhist, “or a member of any 
other race, sect, tribe, or class, from time to time 
specified in this behalf by the Local Government, 
with the previous sanction of the Governor-General 
in Council, in the local official Gazette/'* 

{^) where the mortgagee is the Secretary of State for India 
in Council ; 

(c) where the mortgaged property or any part thereof is 
situate within the town of Calcutta, Madras, Bombay® 
Karachi, “ Rangoon, Moulme!«, Bassein, or Afejab/'t ■' 

* The words quoted above in s.69, para, i, and those in clause (a), have 
iieen 'inserted by the Transfer of Property Act:(’i'S82) Amendment Act (IIL 
^ 188s), s. 5. • . ' . 

t In clause (cy of s. 69, the words quoted have been substituted for the 
•words, “ or Kangoon/' by Act VI. of 1904, s. 4, 
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But no socb power shall be exercised unless and until— 

(/) notice in writtng requiring, -payment of the principal 
Money has' been served on the, mortgagor, or on one of several 
mortgagors, and default has been made in payment of the principal 
money, or of part thereof, for three months after such ser/iCs;.or 

(2) some interest under the mortgage, amounting at least to 
hve hundred rupees, is in arrear, and unpaid for three months 
after beccining due. 

When a sale has been made in professed exercise of such a* 
power, the title of the purchaser shall not be Impeachable on the 
ground that no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise improperly 
or irregularly exercised; but any person damnified by an un- 
authorized or improper or irregular exercise ot the power, shall have 
his remedy in damages against the person exercising the power. 

The money which is received by the mortgagee arising from 
the sale after discharge,, p£pripr.,Jncumb^^^ (if any) to which 

the sale is hot "made subject, or after payment into. Con rl, under 
section 57, of a sum to ^meet any prior Inc urn shall, in the 

absence of a contracftolhe contrary, be held by him in trust to be 
applied by him, first in pa>ment of all costs, charges, and expenses 
properly incurred by him as incident to the sale or any attempted 
sale ; and, secondly in discharge of the mortgage-money and costs 
and other mcney (if any) due under the mortgage ; and the residue 
of the mcney so received shall be paid to the person entitled to the 
mortgaged property, or authorized to give receipts for the proceeds 
of the sale thereof. 

Nothing in the former part of this section applies 10 powers 
conferred before this Act comes into force. 

The powers and provisions contained in section 6 19 (both 

Inclusive) of the Trustees^ and Mortgagees' Powers Act, i866,* 
shall be deemed to apply to English mortgages wherever in British 
India the mortgaged property may be' situate, when neither ih^e 
mortgagor nor the mortgagee is a Hindu, Muhammadan, or 
Buddfaist/‘or a member ofany other race, sect, tribe, or class 
from time to time specified in this behalf by the Local Govern- 
ment, with the previous sanction of the Governor* General m 
Council, in the local official Gazette ”t 

.. ^ ^ ^ ** 

t The words qnoted above in the last paragraph of s. 69 have been, io* 
..jserted by the Transfer of 'Property Act '(iSSa) Amendmeat Act fill, ol 
.1885), s» 5. 
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70» If, after the date of a mortgage, my accession Is made 
Accession to mortgaged ^0 the mortgaged property, the mort- 
property* In the absence of a contract to 

the contrary, shall, for the purposes of the security, be entitled to 
such .accession. 

lllusiratiom^ 

(-«.) A mortgages to B a certain field bordering on a river. The field 
is increased by alluvion. For the purposes of his security, B is entitled to 
the increase, 

(S.) A mortgages a certain plot of building land to B, and afterwards 
erects a house on the plot. For the purposes of his security, B is entitled 
to the house as well as the plot. 

71. When the mortgaged property is a lease for a term of 
Renewal of mortgaged years, and the mortgagor obtains a 

lease,. : renewal of the lease, the' moitgagee,. 

in the absence of a contract to the contrary, shall, for the purposes of 
the security, be entitled to the new lease. 

72. When, during the continuance of the mortgage, the mort- 
Rights of mortgagee in g^gee takes possession of the mortgaged 

possession, property, he may spend such money as 

is necessary— 

(a) for the due management of the property and the cQllec* 
tion of the rents and profits thereof; 

(^) for its preservation from destruction, forfeiture, or sale; 

, (r) for supporting the mortgagor's title to the property; 

(rf) for making his own title thereto good against the mort- 
gagor; and, 

{^) when the mortgaged property is a renewable lease-hold, 
for the reDewal of the lease ; 

and may, in the absence of a contract to the contrary, add 
such money to the principal money at the rate of interest payable 
.on the principal, and, where no such rate is fixed, at the rate of 
nine per cent, per annum. 

Where the property is, by its nature, insurable, the mortgagee 
may also, in the absence of a contract to the contrary, Insure and 
keep Insured against loss or damage by fire the whole or any part 
of such property, and the premiums paid for any such Insurance 
shall be a charge on the mortgaged property, In addition to the 
principal money, with the same , priority and with Interest at the 
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same rate* But the amount of sucb insurance shall not exceed the 
amount specified In this behalf in the mortgage-deed^ or (if no such 
amount is therein specified) two-thirds of the amcunt that would 
be required, in case of lota! destruction, to reinstate the property 
insured. 

Nothing in this section shall be deemed to authorize the 
mort'^agee to insure when an insurance of the property is kept up 
by or on behalf of the mortgagor to the amount in which the mort- 
gagee is hereby authorized to insure. 

73. Where mortgaged property is sold through failure to pay 
Charge on proceeds o£ re- arrears of revenue or rent due in respect 

veone^sale. thereof, the mortgagee has a charge on 

the surplus (if any) of the proceeds, after payment thereout of the 
said arre-irs, for me amount remiiniag due on the mortgage, unless 
the sale has been ojcasioned by some default on his pan. 

74. Any second or other subsequent mortgagee may, at any 
Rig-hfc of subsequent mort- time after the amount due on the next 

gagee to pay off prior mort- prior mortgage has become payable, 
tender such amount to the next prior 
mortgagee, and such mortgagee h bound to accept such tender, 
and to give a receipt for such amount; and (subject to the provi- 
sions of the law^ for the time being in force regulatiijg the registra- 
tion of documents) the subsequent mortgagee siiali, on obtaining 
such receipt, acquire, in respect of the property, all the rights and 
powers of the mortgagee as such, to whom he has made such 
tender. 

’ 75. Every second or other subsequent mortgagee has, so far 
' Rights of mesne mortgagee as regards redemption, foreclosure, and 
against prior and subsequent sale of the mortgaged pfOpen}% the 
mottgageQ&» same rights against the prior mongagee 

or mortgagees as his mortgagor has against such prior mongagee or 
mortgagees, and the same rights against the subsequent mortgagees 
(if anyj as he has against his mortgagor. 

76. When, during the continuance of the mortgage, the 
Liabilities of mortgagee mortgagee takes possession of the mort- 
In possession. gaged property' — 

(t*) he must manage the property as a person of ordinary 
prudence would manage it if it were his own ; , 


See the- Indian Regulation Act (III. of 1877 ). 



;C^), lie ' ^ ,bls\. best ■ endeavours to cppject the, rents^^^^ 

„,ind.,, profits, thereof ; ' 

he-' mnst^in the absence' of a contract to the contrary, 
cut of the income of the property, pay the Govern- 
ment revenue, aU other charges of a public nature 
accruing due In respect thereof during such posses- 
sion, and any arrears of rent in default of payment 
of which the property may be summarily sold; 

id) be must, in the absence of a contract to the contrary, 
make such necessary repairs of the property as he 
can pay for out of the rents and prohts thereof after 
deducting from such rents and profits the payments 
mentioned in clause (c) and the interest on the 
principal money; 

he must not commit any act .which is destructive or 
permanently injurious to the property; 

-{/) where he hasjnsure^ the whole or any part of the pro- 
^ perty again st'*Kss or. damage^ by ire,, . he':': 

case of such loss or damage, apply any money 
which he actually receives under the policy, or so 
much thereof as may be necessary, in reinstating 
the property, or, if the mortgagor so directs, in re- 
duction or discharge of the mortgage-money ; 

he must full,, .and .accurate, accounts of ail 

sums received and spent by him as mortgagee, and, 
at any time during the continuance of the mortgage, 
give the mortgagor, at his request and cost, true 
copies of such accounts and of the vouchers by 
which they are supported ; 

(/s) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after de- 
ducting the expenses mentioned in clauses (c) and 
(d) and interest thereon, be debited against him In 
reduction of the amount (if any) from time to time 
due to iiim on account of interest on the mortgage- 
money, and, so far as such receipts exceed any 
interest due, in reduction "or discharge of the mort- 
gage-money ; the surplus (if any) shall be paid ta 
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(f) when the mortgagor tenders or deposits, in maimer 
hereinafter provided, the amount for the time being 
dm on the mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses of this 
. section, account for^ his gross receipts from the 
mortgaged property from the date of the tender, or 
, from the earliest time when he could take such' 
amount out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties imposed 
Loss occasioned by his upon him by this Section, he may, 
when accounts are taken in pursuance- 
of a decree made under this chapter, be debited with the loss (if 
any) occasioned by such failure. 

77 . Nothing In section 76, clauses (d), (d)^ (g% and (^), 
^ - r c . , , applies to cases where there is a contract 

between the mortgagee and the mort- 
gagor that the receipts from the mortgaged property shall, so long 
as the mortgagee is In possession of the property, be taken in lieu 
of interest on the principal money, or in iieu of such interest and 
defined portions of the principal. 

Frmriiy. 

7a Where, through the fraud, misrepresentation, or gross 
Postponement of prior neglect of a prior mortgagee, another 
mortgagee. person has been induced to advance 

money on the security of the mortgaged property, the prior mort- 
gagee shall, be postponed to the subsequent mortgagee. 

79 . If a mortgage, made to secure future advances, the per- 
Mortgage to secure uncer* formaucc of an engagement, or the- 
fcaso araoant when maximum balance of a running account, expresses 
IS expressed. maximum to be secured thereby, a 

subsequent mortgage of the same property shdl, If made with 
notice of the prior mortgage, be postponed to the prior mortgage 
in respect of all advances or debits not exceeding the maximum, 
ihough made or allowed with notice of the subsequent: mortgage. 

lUmtratim^ 

A mortgages Snltaopur to his hankers, B & Co., to secure the halaoce 
of his account with them to the extent of Rs, 10,000* A then mortgagW' 
Sttltanfinr to C, to s-eenre Rs. to, 000, C having notice of the mortgage 'to* 
B Ac, Co., and C givet 'notice tb B Ac Co. of the second mortgage* At the 
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date of the second mortgage, the balance due to B & Co. does oot exceed 
Rs. 5,000. B & Co. subsequently advance to A sums making the balance 
of the account against him exceed the sum of Rs. lOjOOO. B & Co. are 
entitled, to the 'extent of Rs. 10,000, to priority over C. 

80. No _ mortgagee paying off a prior mortgage, whether wiili ■ 

^ without notice of an intermediate 

ac mg a o IS e . mortgage, shall thereby acquire any pri- 

ority in respect of his original security. And, except in the case 
provided for by section 79, no mortgagee making a subsequent 
advance to the mortgagor, whether with or without notice of an 
intermediate mortgage, shall thereby acquire any priority in respect 
of his security for such subsequent advance. 

Marshalling and Conirihuiicn, 

81. If the owner of two properties mortgages them both to 

one person, and then mortgages : one : of 
Marshalling securities. properties to another person who 

has not notice of the former mortgage, the second mortgagee is, 
In the absence of a contract to the contrary, entitled to have the 
debt of the hist mortgagee satisfied out of the property not mort- 
gaged to the second mortgagee, so far as such property will extend, 
but not so as to prtjudice the rights of the first mortgagee, or of 
any other person having acquired for valuable consideration an 
interest in either property. 

82. Where several properties, whether of one or^^seyerai 

Contribution to mortgage- owuer^^ are mortgapTTo ' seciife '‘ohe 

debt. ^^t^'iuch 'properties are, in the absence 

of a contract to the contrary, liable to contribute rateably to the 
debt secured by the mortgage,_^ter deductings from the value of 
■each property the amount of anyj SKer incumbrance, to which it is* 
subject at the date of the • 

Where, of two properties belonging to- the same owner, one is 
mqrjgaged to secure one debt, and tnen both are mortgaged to 
secure another debt, and the former debt 'is paid out of the former 
property, each property is, in the absence of a contract to the con- 
trary, liable 10 contribute reteably to the latter debt after deducting 
the amount of the former debt from the 'value of the property out 
' of which, It has been paid. ■ 

^ . Nothing In this section applies- to- a property liable under Bee^ 
lion 81 lo the claim of the, second -mortgagee. 


m 



Redempiion» 

91 . Besides the mortgagor, any of the following persons may 
Who ttiaf stie for redemp- redeem, or lostitote a soil for redemp-^ 
tion of, Ihe mottgaged property 


'$$& the Code’of Ciyll ’frtoJtire,{'act XIV** of iSSa)^ ss* 51 aod 52. 


Deposit in Court, 

88. At any time after the principal^ maney has become pay- 
■Power' to deposit in Court ^ able, and before a Stilt for redeiilplion -of 
issoisey due on mortgage, '' the mortgaged property Is barred, the 
mortgagor, or any other person entitled to institate sach suit, may 
deposit, In any Court in wnich he might have instituted such suit, 
So the account of the mortgagee, the amount remaining due on the 
mortgage. . ' 

The Court shall thereupon cause written notice of the deposit 
Right to money deposited be Served On the mortgagee, and the 
l)y- mortgagor. mortgagee may, on presenting a petition 

(verified in manner prescribed by law* for the verificacioa of 
plaints) stating the amount then due on the mortgage, and bis 
willingness 10 accept the money so deposited in full discharge of 
such amount, and on depositing in tne same Court the mongage- 
deed if then in his possession or power, apply for and receive me 
money, and the mortgage-deed so deposited* shall be delivered to 
the mortgagor or such other person as aforesaid. 

84 . When the mortgagor or such o ther person as afore- 

Cessation of interest. t^Tid^xed or deposited in Court 

under section 83 the amount remaining 
due on the mortgage, interest on the principal money shall cease 
from the dvate of the tender, or as soon as the mortgagor or such 
other person as aforesaid has done ail that has to be done by him 
to enable the mortgagee 10 take such amount out of Court, as the 
case may be. 

Nothing in this section, or In section 83, shall be deemed to 
deprive the mortgagee of bis right to interest when there exists a 
contract that he snail be eofitled to reasonable notice before pay- 
ment or tender of the mortgage-money, 

85 to dO^lRepealed by Act V, of igo$i\ 
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(a) Ani^^ .persoa (o^J^er than, the ^ mortgagee of the interest' 
songht to be redeemed) .having any iisieiesl In, or 
charge upon, the property ; 

{^)any person having any interest in, or charge 'uponj:'^ 
right to,, ^ redeem the property ; 

(c) any surety for the payment of the mortgage-debt or any 

part thereof ; ^ 

(d) the guardian of the property of a minor mortgagor on- 

behalf of such minor ; 

(&) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot ; 

(/) the judgment^creditor of the mortgagor, when he^has 
obtained execution by Attachment of the morigagor% 
interest in the property ; ** 

(g) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for 
• sale of the mortgaged property. 

82 ^0 64. — \^RepeaUd by Act V, of tgoSJ] 

95. Where one of several mortgagors redeems the mort- 
Charge of one of several property, and obtains possession 

co-mortgagors who redeems, thereof, he has a charge on the share of 
each of the other co-mortg igors in the property for his proportion 
of the expenses properly incurred in so redeeming and obtaininsr 
■".possession.. ■. ■■'■ 

.':9S-.97 .. — [Ripeakd by Aci V.o/ tgo8,} 

Anomalous Mortgages^ 

98. In the case of a mortgage, .-not being a simple mortgage^ 
Mortgage not described in ^ mortgage by conditional sale, usufruct 
section 53, clatises ( 5 ), (c), tuary mortgage, or an English niort*. 

^ Combination of the first and 
third, or the second and' third,- of such forms, the rights and’'" 
liabilities of the parties shall be determined by their contract as 

evidenced in the mortgage-deed, 'and, 'so far as such contract does 
not 'extend, by local usage. 

, WQr^l^RipmM by Act igo8^ /' 
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100. Wftere immoveable property of one person is, by act of 

parties or operation of law, made security 
CliargeS” payment of money to another, and 

^•he transaction does not amount to a mortgage, the latter personas 
Wid to have a charge on the property ; and all the provisions herein- 
before contained as to a mortgagor shall, so far as may be, apply to 
•the owner of such property, and the provisions of sections Si and 

shall, so far as may be, apply to the person having such 

charge.' ■ : 

Nothing in this section applies to the charge of a trustee on tiie 
triist-properry for expenses properly incurred in the executicn of his 

•IfUSt. ‘ ■■ ■ 

101. Where the owner of a charge or other incumbrance on 

immoveable property is or becomes ab- 
Extingaishment of charges. gQiytely entitled to that property, the 

-'harae or incumbrance shall be extinguished unless he declares, by 
exocess words or necessary implication, that it shall continue to 
subsist, or such continuance would be for his benefit. 

Notice and Tender. 

102. Where the person on or to whom any notice or tender 
Service or tender on or to <3 to be served or made under this 

Chapter does not reside m the district m 
which the mortgaged property or some part thereof is situate, service 
or tender on or to an agent holding a general power-of-attorney 
from such person, or otherwise duly autnorizsd to accept sucn 
service or tender, shall be deemed suIBcient. 

Where the person or agent on whom such notice should be 
served cannot be found in the said district, or is unknown to tiie 
person required to serve the notice, the latter person may apply to 
any Court in which a suit might be brought for redemption of the 
mortgaged property, and sucn Court shall direct in what manner 
such notice shall be served, and any notice served in compliance 
with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be 
wiaiti- cannot be found within the slid district, or is unknown 
to die person desiring to make the tender, the latter person may 

• Here certain words, repealed by Act V, of 1908, have been omitted. 
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•depcislt:i!i''sach:Co^ last aforesaid the amoynt sooght to be 
leBderedj and such deposit shall" have the effect of a tender of such 
amouut 

103. Where, under the provisions of this Chapter, a notice is 
Notice, &c., to or by per- to be served on or by, or a tender or de- 

son incompetent to contract, posit made Or accepted or taken out of 
Court by, any person incompetent to contract,^ such notice may be 
served, or tender or deposit made, accepted, or taken, by the legal 
•curator of tbe properly of such person ; but, where there is no such 
curator, and it is requisite or desirable, in the interests of such 
person, that a notice should be served, or a tender or deposit made, 
under the provisions of this Chapter, application may be made to 
any Court in which a suit might be brought for the redemption of 
the mortgage to appoint a guardian ad litem for the purpose of 
serving or receiving service of such notice, or making cr accepting 
such tender, or making or taking out of Court such deposit, and for 
the performance of all consequential acts which could or ought to 
be done by such person If he were competent to contract; and the 
provisions of Chapter XXXL of the Code of Civil Proceduref shall, 
so far as may be, apply to such application, and to the parties 
thereto, and* to the guardian appointed thereunder. 

104. The High Court may, from Ume to time, make rules 

Power to make ruie«. consistent with this Act for carrying out, 

Power to make rule.. 

cature subject to its superintendence, the provisions contained in 
this Chapter. 


CHAPTER V. 

Of Leases of Immoveable Property. 

105. A lease of immoveable property is aj|an#ftr pf % right 

« Lease » defined i9.. for a ccr- 

tarn time, express or implied, or in per* 

petuity, in consideration of a price paid or promised, or of money, a 
share of crops, service, or any other taing of value, to be rendered, 

As to persons competent to contract, see sa. it and I 2 t of the Indian 
Contract Act (IX. of 1S72}. 

■ t This reference to Ch*. XXXI. of the Civil Procedure Code (Act X. 
’©f .x 377) should now be read as^applying to Ch, XXXL of the Civil Pro* 
cedure Code (Act XIV. of 1882 ).— s .,3 of the latter Act. - , 
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oeriodically or 00 speciBed occasions, to the transferor by the 
ttansferee who accepts the transfer on such terms. 

The. transferor is called the lessor, the transferee is called^ the 

The ransteror ca ^ premium, 

and “rfm” Ld the money, share Service pr Otto 

deLed. thing to be so rendered, is called the 

rent.' 

106. la the absence of a contract or local f 

^ • I s contrary, a lease of immoveable property, 

for agrLuural or -a'lufacmnng pur- 
Ot local usage. poses, shall be deemed to be a lease 

from year to year terminable, on tne part of either lessor or kssee, 
STJrnonths’ notice expiring with .he end of a yearot the tenancy, 
and a lease of immoveable property for any other pupcse Je 
deemed to be a lease from month to month terminable, on P, 
of either lessor or lessee, by fifteen days' notice expiring 
end of a month of the teaan cy. .... 

Every notice under this section must be in writing, signed 
bv or on Lhalf of the person giving it, and ‘eo^ered or 
either personally to the party who is intended to be bound by > 
or to one of his family or servants at his residence, or (if sue 
tender or delivery is not practicable) affixed to a conspicuous part 
of the property. 

107 • A lease of immoveable property from year to year, or 
for any term exceeding one year, or re- 
Leases how made. serving a yearly rent, can be .made only 

Jjy registered instrument. 

« All other leases of immoveable property may be made either 
by a registered instrument or by oral agreement accompanied by 
delivery of possession : 

Provided that the Local Government may, with the prewoas 
sanction of the Governor-General in Council, from time to time, 
by notification in the local official Gazette, direct that leases of 
immoveable property, other than leases from year to year, or for 
any terra eimeeding one year, or reserving a yearly rent, or any 

* S. 107 extends to every cantonment in Britisl^.India.-”S^^ the Cm« 

fif iSSci/ s* ^2 (!)• S. 107 shall not extend or be 

teoSTto aav' distrlk or tract of obontry for tb© time belog excluded froitt 

the Indian Act (IH. of 1877) the power 

copf erred by the tof section of tW Act or otb«rwise.-*-S« s* i* suprM, 
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class of sucli leases, may be made by isnreglstered mslTameiit or by 
oral agreement vdthont deliireiy of possession/'^ 

108. In tbe absence of a contract or local usage to the con-- 
Rights artd liabilities of trary, the lessor and the lessee of im- 
lessor and lessee. moveable property, as against one another 

respectively, possess the rights and are subject to the liabilities 
mentioned in the rules next following or such of them as are ap- 
plicable to the property leased : — 

A, — and Lhbiliiies of ih& Lessor^ 

(a) The lessor is bound to disclose to the lessee any material 
defect in the property, with reference to its intended use, or of 
which the former is, and the latter is not, aware, and which the latter 
could noc with ordinary care discover : 

(^) the lessor is bound, on the lessee's request, to put him in 
possession of the property : 

(<r) the lessor shall be deemed to contract with the lessee that, 
if the latter pays the rant reserved by the lease, and performs the 
contracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption, 

Tne benefit of such contract shall be annexed to, and go with, 
the lessee's Interest as such,|and may be enforced by every person 
la whom that interest is for the whole or any part thereof from 
time to lime vested. 


— Rights and Liahiliius of the Lessee^ 

{d) If, during the continuance of the lease, any accesao^Js 
made to the property, such accession (subject to the law relating to 
ailuvioa for the time being in force) shall be deemed to be com* 
prised in the lease : 

{e) if, by fire, tempest, or flood, or violence of an army or of 
a mob, or other irres stible force, any material part of the properly 
be wholly destroyed or rendered substantially and permanently 
unfit for the purposes for wnich it was let, the lease shall, at fee 
option of the lessee, be void : ■ ’ ‘ ' 


♦'Ie'- s. 107, the two concliidiiig parigraphs quoted have t»ee« aali* 
itituted'far the original second paragraph thereof by Act VL of spot's*' 

Act IV., 
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Provided that, if the injury be occasioned by the wrongful act 
or default of the lessee, he shall not be entitled to avail himself 
of the benefit of this provision : 

(/ ) If the lessor neglects to make, within a reasonable time 
after notice, any repairs which he is bound to make to the property, 
the lessee may make the same himself, and deduct the expense of 
such repairs with interest from the rent, or otherwise recover it 
from the lessor: 

(g) if the lessor neglects to make any payment which he is 
bound to make, and which, if not made by him, is recoverable 
from the lessee or against the property, the lessee may make such 
payment himself, and deduct it with interest from the rent, or 
otherwise recover it from the lessor : 

(A) the lessee may remove, at any time during the continu- 
ance of the lease, all things which he has attached to the earth ; 
provided he leaves the property in the state in which he re- 
ceived it: 

{i) when a lease of uncertain duration determines by any 
means except the fault of the lessee, he or his legal representative 
:s entitled to all the crops planted or sown by tlie lessee, and grow- 
ing upon the propeity when the lease determines, and to free in- 
gress and egress to gadier and carry them : 

(/ ) the lessee may transfer absolutely, or by way of mortgage 
or siibdease, the whole or any part of his interest in the property, 
and any transferee of such interest or part may again transfer It. 
The lessee shall not, by reason only of such transfer, cease to be 
subject to any of the liabilities attaching to the lease. 

Notliiog in this clause shall be deemed to authorize a tenant 
having an untransferable right of occupancy, the farmer of an 
estate in respect of which default has been made in paying revenue, 
or the lessee of an estate under .the management of a Court of 
Wards, to assign his interest as such tenant, farmer, or lessee : 

(k) the lessee is bound to disclose to the lessor any fact as to 
the nature or extent of the ■ interest which the lessee is about to 
take, of which the lessee ' is, and the lessor is not, aware, and 
which materially increases the value of such interest : 

; {/) the , lessee is bound , to pay or tender, at the proper time 
, and place, the premium orient' to the le^or or his agent in this 
-bebaH:. r- :■ 
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(m) the lessee is bound to keep, and, on the termination of 
the lease, to restore, the property in as good condition as it was m 
at the time when he was put in possession, subject only to the 

changes caused by reasonable wear and tear or irresistible force^ 
and to allow the lessor and his agents, at all reasonable times 

during the term, to enter up^n the property, and inspect the con« 

dition thereof, and give or leave notice of any defect in such condi« 
don ; and when such defect has bem caused by any act or default on 
the part of the lessee, his servants, or agents, he is bound to make it 
good within three months after such notice has been given or left : 

{n) if the lessee becomes aware of any proceeding to recover 
the property or any part thereof, or of .any encroachment made 
upon, or any interference with the lessor’s rights coocerning such 

properly, he is bound to give, wiih reasonable diligence, notice 
thereof to the lessor ; 

(«?) the lessee may use the property and its products (if any) 
as a person of ordinary prudence would use them if they were hfs 
own ; but he must not use, or permit another to use, the" property 
for a purpose other than that tor which it was leased, or fell timber, 
pull down or damage buildings, work mines or quarries not open 
when the lease was granted, or commit any other act w-hich Is 
destructive or permanently injurious thereto : 

(p) he mii-'t no% without the lessor’s consent, erect on the, 
property any permanent structure except for agricultural purposes : 

(g) on the determination of the lease, the lessee is bound to 
put tae lessor into possession of the property. 

loa If ‘the lessor transfers the property leased, or any part 
Rights of iessor^s trans* thercox, or any part of his interest there* 

feree. in, the transferee in toe absence of a 

contract to the contrary, shall possess all the rights, and, if the 
lessee so elects, subject to ail the liabilities of the lessor as to 
the property or part transferred so long as he is the owner of it 
but the lessor shall not, by reason only of' such transfer, cease to 
be subject to any of the liabilities imposed upon him by the lease 
unless the lessee elects to treat the transferee as the person liable, 
to him : ■ ' ' 

Provided that the transferee is not entitled to arrears of rent 
due before the transfer, and that, if the lessee, not having reason 
to believe that such transfer has been made/ pays rent to the lessor* 
the' lessee shall not hs liable to paj' such , rent over .again to the 
'transferee. .... 
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,, The.te the lessee may determiue wha^ 

'proportion of the . premiom or rent reserved by the lease is payable 
'■ih respect of the,. -part so , transferred, and, in case they disagrw, 
such determination may be made by any Court having jurisdiction 
to entertain a suit for the possession of the property leased. 

110* Where the time limited by a lease of immoveable pro- 
Exclusion of day on which perty is expressed as commencing from 
term commences. a particular day in Computing that time 

such day shall be excluded. Wi^ere no day of commencement 
named, the time so limited begins from the making of the lease. 

Where the time so limited is a year, or a number of years, In 
Duration of lease for a ^he absence of an cxpress agreement to 
^«ar, the contrary, the lease shall last during 

the whole anniversary of the day from which such time commences. 


Where the time so limited is expressed to be terminable be- 
, fore its expiration, and the lease omits 
to mention at whose option H is so ter- 
minable, the lessee, and not the lessor, shall have such option. 


Determination of lease. , 4 immoveable pnV 

perty determines — 

(a) by efflux of the time limited thereby : 

(d) where such time is limited conditionally on the happening 
of some event — by the happening of such event : 

(c) where the interest of the lessor in the property teriiiinate& 
on, or his power to dispose of the same extends only to, the happen- 
ing of any event — by the happening of such event; 

(d) in case the interests of the lessee and the lessor in the 
whole of the property become ■v’ested at the same time in one 
person in the same right : 

(i) by express surrender; that is to say, in case the tesee 
yields up his interest under the lease to the lessor by mutual agree- 

between them : 

(^) by implied surrender: 

(g) by forfeiture, that Is to say-^-^i) in case the le^e breaks 
an express condition which provides that, on breach tiicr«rf, the 
lessor may 're-enter, or the tee shall become void; or (a) incase 
the lessee renounces his , character as such by setting up a tifle in 
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third person, Of ; title in himself | and In either case 

ihe lessor, or Ms some act showing his Intention ta 

‘determine the lease.: . 

(-S) on the expiration of a notice to determine the lease, or to 
•quit, or of intention to quit, the property leased, duly given by one 
party to the other. 

Musiraiion to Clause if), 

A lessee accepts from his lessor a new lease of the property leased, to 
take effect during the continuance of the existing lease. This is an 
implied surrender of the former lease, and such lease detemines there- 
.upon* 

112. A forfeiture under section iii, clause {^), is waived by 
■ acceptance of rent which has become 

due since the forfeiture, or by distress 
for such rent, or by any other act on the p^irt of the lessor showing 
an intention to treat the lease as subsisting : 


Provided 
Incurred : 


that the lessor Is aware that the forfeiture has been 


Provided also that, where rent is accepted after the institution 
of a suit to eject the lessee on the ground of forfeiture, such 
acceptance is not a waiver. 

A ‘ notice given under section iii, clause (^), is waived, 
with the express or implied consent of 
^ the person to whom it is given, by any act 
•on the part of the person giving it, showing an intention to treat the 
-lease as subsisting. 

Illustrations, 

{a.) A, the lessor, gives B, the lessee, notice to quit the property 
leased. The notice expires. B tenders, and A accepts, rent which has 
become due in respect of the property since the expiration of the notice. 
The; notice is" waived.""-''^::,' 

{h) A, the lessor, gives B, the lessee, notice to quit the property 
leased. The notice expires, and B remains, in possession. A gives to B 
as lessee a second notice to quit. The first notice is waived. 

114* Where a lease of immoveable property has determined 
Relief against forfeiture 'by iorfeiture ior non-pyment of rent, , 
•for non-payment of rent. ^ and the lesSor $Ue$ tO eject the lessee, I'h 
at the hearing of the suit, the lessee pays' 'dr tenders; to the lessor 
the rent in arrear, together with interest thereon' and his full costs 



o! the suit, or gives such' :securitj as the Coiirt thinks sufficient for 
Hiaking such pajioent within fiften days; the Court may, in lieu of 
making a decree for ejectment, pass an order relieving the lessee 
against the forfeiture, and thereupon the lessee shall hold the pro- 
perty leased as if the foifeiture had not occurred. 

115. The surrender, express or implied, of a lease of im- 
Effect Ct surrender and moveable property does not prejudice 
foreitureon under-leases. an underlease of the property or any 
part thereof previously granted by the lessee, on terms and coo- 
1 , ditions substantially the same (except as regards the amount of 
rent) as those of the original lease; but, unless the surrender is 
made for the ourpose of obtaining a new lease, the rent payable by, 
and the contracts binding on, the under-lessee shall be respectively 
payable to, and enforceable by, the lessor. 

The forfeiture of such a lease annuls all such under-leases, 
except where such forfeiture has been procured by the lessor iis 
fraud of the under-lessees, or relief against th^ forfeiture is granted, 
under section 114. 

113. If a lessee or under-iessee of property remains in 

^ ct. tj- possession thereof after the determination 

Effect o£ holding over. ^ 

the lessor or his legal representative accepts rent from the lessee or 
imder- lessee, or otherwise assents to his continuing in possession, 
the lease is, in the absence of an agreement to taa contrary, renewed 
from year to year, or from month to month, according to the 
purpose for v/hich the property is leased, as specified in section 
ic6. 

lllusiraiions, 

(a.) A lets a house to B for five years. B underlets the house to C at 
a monthly rent of Rs. 100. The five years expire, but C continues in pos- 
session of the house, and pays the rent to A. C's lease is renewed imm 
month to month, 

{b.) A lets a farm to B for the life of C. C dies, but B continues in 
possession with A’s assent, B’s lease is renewed from year to year. 

117, None of the provisions of this chapter apply to leases 
Exemption of leases for for agricultural parposes, except in so 
agricultural purposes. far as the Local Government, with the 

previous sanciion of the Governor General in Council, may, by 
liotihcatfon published in,-,tbe Jocal official Gazette, declare alL or 
my of such provisions to be sq applicable in the case of all or 
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any of siich leases''*' together w or ' subject to, those of the locai 
law (if any) for the time being in force. 

Such notificatioU', shall ■ not take effect' until the' expiry of ; six. 
months from the date of its publication. 


CHAPTER VL . 

Of Exchanges. 

118. 'When' two persons mutually transfer the o^ynersbip of 

; , one thing for the ownership of anotlier, 

exchange defined. neither thing or both things being money 
only, the transaction is called an “ exchange." 

A transfer of property in completion of an exchange can be 
made only in manner provided for the transfer of such property 
by sale. 

119. In the absence of a contract to the contrary, the party 
Right of party deprived of deprived of the thing or part thereof he 

thing received in exchange, has received in exchange, by reason of 
any defect in the title of the other party, is entitled at his option, io 
compensation, or to the return of me thing transferred by him. 

120. Save as otherwise provided in this chapter, each par^ 
Rights and liabilities of has the rights, and is subject to the liabi- 

parties. iities, of a seller as to that which he gives, 

and has the rights, and is subject to the liabilities of a buyer as to 
that which he takes. 

121. On an exchange of money., 
Exchange of money. party thereby warrants the genuine- 

ness of the money given by him. 


CHAPTER VIL 
Of Gifts. 

is the transfer of certain existing moveable or 
immoveable property made voluntarily 
and without consideration, by one person 

* The words in the first paragraph of s. 117 have been inserted. by 


f’Gift defined. 
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A^ptance when to be ^ . Such acceptance ^ 

dunng the lifetime of the donor, and 

while he is still capable of giving. 

It the donee d?es before acceptance, the gift is void. 

12a, For -the purpose of making a gift of immoveabl^ 
Transfer how effected. property, the transfer iiinst be effected 

o. C *„or, “ 

h ^ moveable property, the 

as aforesaid, or by ^ registered instrument signed 

may S dLliveS ® Sfoods sold 

prSerty/”^^'’^*"^ ‘“‘“re . 124 . A gift comprising both ex- 

Jsting and future property is void as to 
the latter. 

Of Whom one 

mterest which he would have taken had 
he accepted. 

pe^ed or’^etoS' ^ i"? / which Ls 

gift shall be s;S;nded or ZoZ hZ 

agree shall be revocable wlmllv nr ’• ^ which the parties 

<£0,, u y«M „h^“? £' ’» »' 

orfabore^of ctm^d^ionHn"^^ “ 'be cases (tave W 

be rescinded. m which, if it were a contract, it might 


Save as afor^d, a gift cannot be revoked. 


^ntoninents Art‘{Xnif of ) ?3a (^®“s f ’fl'’ the 

«.“SS’‘37h.'”,XT^ 

^:r" "» •— »>» a?s “ s„;'h'*2i ”"f 
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Ifcisilig contained in this, section shall • be deemed to affect the 
if^ts oi iian^rees for consideration without nodce.',:^;,;::'- 

Illustrations, 

• A giFes a ield to B,, reserving .to himself, with B’s assent, the 
fight to take hack the field in case B and his descendants die before A. B 
^es without descendants in A's lifetime. A may take back the iield. 

(B,) A gives a lakh of rupees to B, reserving to himself, with B's 
assent, the right to take back at pleasure Rs. io,coo out of the lakh. The 
gift holds good as to Rs,} 90,000, but is void as to Rs, 10,000, which 
.V continue tO' belong to A. ,- 

127^ Where a gift is in the form of a single transfer to the 
same person of several things, of which 

Onerous gifts. Others are not, burdened by* 

an obligation, the donee can take nothing by the gift unless he accepts 

Where a gift is in the form of two or more separate and in- 
dependent transfers to the same person of several things, the donee is 
at liberty to accept one of them, and refuse the others, although the 
former may be beneficial and the latter onerous. 

A donee not competent to contract, and accepting property 

Oaerous gift to disqualified burdened by any obligation, is not bound by 
person* his acceptance. But, if after becoming 

competent to contract, and being aware of the obligation, he retains 
the property given, he becomes so bound. 

Ulusirations, 

{a.} A bas shares in X, a prosperous joint-stock company, and also 
shares in Y , a Joint-stock company in difficulties. Heavy calls are expected 
In respect of the shares in Y. A gives B all his shares in joint-stock 
■companies. : S refuses to. accept the shares in Y. He cannot take the 
sharesInX." 

. , (^.) A, having a. lease for a term of years, of a house at a rent which he 
■and' his repcesentativesare bound to pay during the term, and which is more 
, than^the house can be let for, gives to B the lease, and also, as a separate 
and independent transaction, a sum of money, B refuses to accept the lease. 
He does not, by his refusal, .forfeit the money. 

128. Subject to the provisions of section 127 , where a gift 

Universal donee. donor’s whole property, 

the donee is personally hable for all the 
debts due by the donor at the time of the gift to the extent of the 
property cimipilsed therein. 
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129. Nothing in this chapter relates to gifts of moveable pro- 
Savingof donations vtoriis pe«y in contemplation of death, orf- 

icausd and Muhammadan-' ■shall, be ■ dcCDied .tO atiect , ao? rule Ot 
, Muhammadan Law, or, save 
by section 123, any rule of Hindu or Buddhist Law» 


CHAPTER VIIL^ 

Of Transfers of AcrioNABLE Claims- 

130. (/) The transfer of an actionable claim shall be eliectei 
I'ransfer of actionable Only by the execution of an instrument in 
claim. writing signed by the transferor or ms 

duly-authorized agent, and shall be complete and effectual upon the 
execution of such instrument, and thereupon all the rights and re- 
medies of the transferor, whether byway of damages or otherwise, 
shall vest in the transferee, whether such notice of the transfer as is 
hereinafter provided be given or not : 

Provided that every dealing with the debt or other actionable 
claim by the debtor or other person, from or against whom the trans- 
feror would, but for such instrument of transfer as aforesaid, have been 
entitled to recover or enforce such debt or other actionable claim, 
shall (save where the debtor or other person is a party to the transfer^ 
or has received express notice thereof as hereinafier provided) be valid 
as against such transfer. 

(2) The transferee of an actionable claim may, upon the exe- 
cution of such instrument of transfer as aforesaid, sue or institute pro- 
ceedings for the same in his own name without obtaining the transferor’s 
consent to such suit or proceedings, and without xmking him a part? 
thereto. 

Excepfion . — Nothing in this section applies to the transfer of a 
marine or fire policy of insurance. 

Illustrations, 

(z.) A owes money to B, who transfers the debt to C. B then demands 
the debt from A, who, not having received notice of the transfer as pres- 
cribed in section 13 1 , pays B. The payment is valid, and C cannot sue A 
for the debt. 


** Ch. ¥111. has been substituted for the original chapter by the. 
Transfer of Property Act (II.. of 1900), s. 4. 




TRANSFER OF PROPERTY. 


s| 


(ii.) A effects a policy on his own life with an Insurance Company, and 
assigns it to a Bank for securing the payment of an existing or future debt. 
If A dies, the Bank is entitled to receive the amount of the policy, and tc 
sue on it without the concurrence of A's executor^ subject to the proviso iri 
sub-section (i) of section 130, and to the provisions of section 132^ 

131. Every notice of transfer of an actionable claim shall be in 
Notice to be in writing, wr.ting, Signed by the transferor or his 

signed. agent duly authorized in this behalf, or, im 

case the transferor refuses to sign, by the transferee or his agent, and 
shall state ihe name and address of the transferee, 

132, The transferee of an actionable claim shall take it subjecw 
Liability of transferee of ^ the liabilities and equities to which 

actionable claim. the transferor was subject in respect there- 

of at the date of the transfer. 


Illustrations, 

(f.) A transfers to C a debt due to him by B, A being then indebted 
to B- C sues B for the debt due by B to A. (n such suit B is entitled to 
set off the debt due by A to him, although C was unaware of it at the date 
of such transfer. 

(«.) A executed a bond in favour of B under circumstances entitling* 
the former to have it delivered up and cancelled. B assigns the bond to C 
for value and without notice of such circumstances, C cannot enforce the 
bond against A. 

133. Where the transferor of a debt warrants the solvency of 
Warranty of solvency of the debtor, the Warranty, in the absence 

< 3 ebtcr. of a contract to the contrary, applies only 

to his solvency at the time of the transfer, and is limited, where the 
transfer is made for consideration, to the amount or value of such 
consideration. 

134. Where a debt is transferred for the purpose of securing. 

^ ..a an existing or future debt, the debt sc 

or gage e . transferred, if leceived by the transieior, 

or recovered by the transferee, is applicable, first, in payment of the 
costs of such recovery ; secondly, in or towards satisfaction of the 
amount for the time being secured by the transfer ; and the residue, 
it any, belongs to the transferor or other person entitled to receive 

135. Every assignee, by endorsement or other writing, of a 
Assignment of rights ucder PoIicy of marine Insurance, or of a policy 

'marine cr fire policy of in- of insurance against file, in whom the pro-* 
ssirance. Subject insured shall be abso- 
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Ittlely vested at the date of the assigament, shall have IraDsferred and 
vested la him all rights of suit as il the contract contained in the policy 
bM been made with himself. ~ 

130. No Judge, legal , practitioner, or officer connected with 
Incapacity of officers con- Copt of Justice shall buy, or traffic 

TOctedivith Courts of Justice, in OF Stipulate for, Of agree to receive any 
share of, or interest in, any actionable claim, and no Court of Justice 
^11 enforce, at his instance, or at the instance of any person claim- 
ing by or through him, any actionable claim so dealt with by him as 
aforesaid. 

137 . Nothing in the foregoing sections of this chapter applies 
Saving- of negotiable ins. ^0 stocks, shares, Or debentures, or to 
tptgmenfcs, &c. instruments which are for the time being, 

by kw or custom, negotiable, or to any mercantile document of title 
to goods. 

ICxplanoLiion — The expression, mercantile document of tide 
to ^ods/^ includes a bill-of-ladlng, dock-warrant, warehouse-keeper^s 
certificate, railway-receipt, warrant or order for the delivery of goo^ls, 
and any other document used in the ordinary course of business 
proof of the possession or control of goo is, or authorizing or 
purporting to authorize, either , by endorsement or by delivery, 
the possessor of the document to transfer or receive goods thereby 
represented. 


THE SCHEDULE, 

Repeal of Acts. 
{Se€ Siciion 2*) 
f«.) Statutes. 


Year' and Chapter. 


Subject. 


Extent of repeal 


The whole. 


S3 Eliz,, e, S ... Fraudulent convey* The whole, 

ances. 

27 EHz., €. 4 ... Fraudulent convey- The whole, 

ances. 

4 Wm. & Mary, Clandestine mort- The whole, 
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(^.) Acts of xhb GovERNOR-GitNitRAi. in Councii. 


Number and year. I Subject. 


Extent of repeal 


IX. of 1842' 
XXXI of j8s4 


XI. of 185s 


XXVII. of 1866 
IV. of 1872 

,,XX.,of 1875 , ' , . 

XVin.ofi 876 . 


I- of 1877 


Number and year. 


.. Lease and Re-Iease The whole. 

.. Modes of convey- Section 17. 
mg land. * 

. Mesne-profits and Section i; in the Title th. 
Improvements. words, “to mesnwt'i.““ 

fot mesne-profit% 

Indian Trustees Section 'ti ^ 

Act. ^ ’ 

Punjab Laws Act. So far as it relates to Ben«l. 

i Laws Ao/°''‘"'“ “> Bengal 

L ws Act. cf typg 

Oudh Laws Act. So far as it relates to Ben«al 
Regulation XVfl. ©f 5806. 

SpeciSc Relief Act In sections 35 and 36, the word®. 

in writing.'’ ^ 


C<r.) Rkgulatioks. 


Subject. I 


.Extent, .of, repeal*. 


®L?f’i798!“'““°" Conditional Sales. The whole Regulation. 

— The whole Regulation. 

Bombay Regulation Acknowledgment of Section it 
V. of 1837. Debts: Interest : * 

Possession. 




An Acl to explain the Transfer of Property Act, 1882, so Jar as re^ 
mm to grants from ike Crown^ and to remove certam doubts as 
to the powers of the Groivn tn relation to such grants. 

Whsrsas doiJibts have arisea as to the extent and operation of the 
Transfer of Property Act, 1882. and as to the power of the Crown to 
impose limitations and restrictions upon grants and other transfers of 
land made by it or under its authority, and it is expedient to remove 
such doubts \ It is hereby enacted as follows — 

: ^ This Act may be called the 

,Grown'^'GrantS':'iAct,;:iB^ 

(^) it extends to the whole of British India ; and 

(g) it shall come into force at once. 

’2. Nothing in the Transfer of Property Act, 1882, contained 
Transfer of Property Act, , shall apply, Or be deemed ever to have 
1SS2,, not to apply to Crown applied, to any grant or other transfer of 
^ land or of any interest tnerein heretofore 
made or hereafter to be made- by or on behalf of Her Majesty the 
Queen-Empress, her heirs^ or successors, or by or on behalf of the 
^cretary of State for India in Council, to, or in favour of, any person 
whomsoever,' but every such grant and transfer shall be construed 
and take effect as if the said Act had not been passed, 

8. AH provisions, restrictions, conditions, and limitations ever 
Crown-grants to take effect contained in any such grant or transfer as 
according to their tenor. aforesaid shall be valid, and take effect 
according to their tenor, any rule of law, Statute, or enactment of the 
Legislature to the contrary notwithstanding. 


Title, extent, and com- 
mencement. 
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ACT XV. OF 1895. ^ 

The Crown Grants Act, 1895. 

Passed by the Governor- General of India in Council. 
Received the G.-G/s Assent on the soth October i8gs^ 
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TOfeN REGISTRATION ACT, 190$. 
Act NO. XVI. OF 1903. 


Passed by the Govbsnor-GsnEral of India in Council; 
{Receioed Hu Excellency s Assent on the i8th December, 1^08.} 

An Act to consolidate ike Enactments relating to the Registration 

of Dommenis, 

■ WHEREAs it is expedient to txmsolidate the enactments relating 
to the registration of documents ; It is hereby enacted as follows:-? 

.PARTI. 

Preliminary. 

Short title, extent, and 1 . (/) This Act may be called thi* 

commencement. Indian Registration Act, 1908. 

It extends to the whole of British India except such dis- 
tricts or tracts of countiy as the. Local Government may, with the 

previous sanction of the Governor-General in Council, exc ude from 
Its operation. , ^ uuc iium 

(S) It shall come into force on the first day of January, 196^. 

Definitions. , . Act, unless there is any- 

thing repugnant in the subject or con- 

- ■ ' ’ ^ text, — , . 

^ addition means the place of residence, and the profes- 

sion, trade rank, and title (if any) of a: person described, and in^ 
the case of a Native of India, his caste (if any) and his falJieris 
name, or, where he is usually described as the son of his mother 
then his mother's name: ^ ■ 

.1: a portion of a book and also aiiy number 

connec^d together with: a . view , of forming a book or 
. portion of a book : ® or 

A 2nd "sub-district,” respectively, mean a distric ^ 

and snb^district: formed under this Act; 

. M Court " Includes -the High Court in its oiriiaaiy 

••original civil ' jurisdiction ; ■ ... • ■ . i , ■ - ; • f ' ' 



§ RSGISTRATIOK. 

' ( 5 ), eii 4 orsemeiit'' md endqmi lfi, 4 iide aad- apply to aa 
. -entry In writmg % a' r^^j^emg^ Officer^ bn a ' rMbr ’ 6 r ” covering slip 
to any document tendered for registration under this Act : 

(6) “ immoveable property includes land^ buildings, here- 
ditary allowances, rights to ways, lights, ferries, fisheries, or ^ any 
other benefit to arise out of land,* and things attached to the earth or 
permanently fastened to anything which is, attached to the earth, but 
not standing timber, growing crbps, nor grass ; 

( 7 ) ‘Mease'- includes a counterpart, kabuliat, an undertaking 
to cultivate or occupy, and an agreement to lease ; 

, (S) minor'' means a person who, .according to the personal 
law to which he is subject,, has not attained majority : 

(p) ‘‘moveable property " Includes standing timber, growing 
crops, and grass, fruit upon, and juice in,' trees, and property of 
evexy other description" except immoveable property: and 

(ro) “representative'' includes the guardian of a minor and 
the committee or other legal curator of a lunatic or idiot 


' ;PARTn. 

' Of the RlOISTKATrON-lSTABtlSHMENT, 

8 , (f) The Local Government shall appoint an officer to be 
laspecfeor-Genwai of 'Re- .-the In spector-Geuerai of ’ Registration 
glstcatioriv for the territories subject to sucfi Govern* 

" ' ■- '• m'ent: 

Provided that the Local Government may instead of making 
such appointment, direct that all or any of the powers and duties 
tereinmer".Cpnfe|*rbd ‘and imposed upon tne Inspector-General shall 
'be'eierdsedari^P^^^*^^ hied by Such officer or officers, and within 
'such lc»cat limits, as the Local Government'appoints in this btehall 

; (-a) ' .Any Inspector*GeneraI may h old dmultaneously any other 

.,^^c|j^b^,updfr,^.Goverumen.^^ ■ . 

j '’Governor ‘ of Bombay in Council may also/wlth 
Bpiiti) I luspyctor-Oerteral ’ the previous consent oL the Governor* 
" rfSiidh;:'.' 4’ .V '• = : ' General in 'Coiicfl,' appoint an, officer 



■ , WliST^ATIOK. ■'^7 

... \ The 'Branch Inspector-General of Sindh maj' hold simii!** 
taneonSiy any other office wider Government 

5. (/) For the purposes of -this Act, the Local- Governnxent shall 
^ u j* I. ^ districts and sub-districts, and shall 
prescribe and may alter the hmits ot 
such districts and sub-districts. 

(a) The districts and sub-districts formed- under this section, 
together with the limits thereof, and every alteration of such ‘ limits, 
shall be notified in the local official gazette, 

(j) Every such alteration shall take elfiect on such day after the 
date of the notification as is herein mentioned, 

6* The Local Government may appoint such^ persons, whether 
, Registrars and Sub-Regis- public officers or not, as it thinks proper, 
^fa.rs. to be Registrars of the several districts, 

and to be Sub-Registrars of the several 
sub-districts, formed as aforesaid, respectively : 

^ Provided that Local Government may delegate, subject to 
such restrictions and conditions as it thinks fit, to the Inspector- 
General of Registration the power of appointing Sub-Registrars. 

, 7. (/) The Local Government shall establish in every district 
Offices of Registrar and office to be Styled the office of the 
Sub-Registrar. ^ ' Registrar, and in every sub-district an 

office or offices to be styled the office of the Sub-Registrar or the 
offices of the Joint Sub-Registrars. , ^ 

(js) The Local Government may amalgamate with any office 
of a Registrar any office of a Siib-fegis.trar subordinate to such 
Registrar, and may authorize any' Sub-Registrar whose office has 
been so amalgamated to exercise and perform? In addition to his 
own powers and duties, all or any of the powers and duties of the 
, Registrar to whom he is subordinate ; : , 

Provided that no such authorisation' shall enable a Sub-Regis- 
trar to hear an appeal against an order passed by himself under 
this Act. . , ’ , , 

' '8/» (/) The Local Goyarnmeni may also a'ppolnt officers to be 
^ tepectore'of Registrafciobf. 'Called Inspectors ' of Keglstration-offices, 
'■©ffiaasv and' may prescribe, the duties of ’such 

. officem.' '■ ■ ■ ' ■ 


* The pro vise, to €,lia$ beea' added by Act 'IV. .of I^I4« 



' (j?) Every siuch'lnspector'sEa]|‘'be'SiibordiHate totlid Inspector*-. 
General '■ 'r '!. - ' ■■ ' 

R Every ‘blllitary- cantonment may -’(If the Local .Government 

' ca«fco«me^ts may " Alkcts)'b^, JoV the,, purposes.of this 

.„ ,,’be . 4 fcfcjare,a ‘sub’districfcs -or ’ Act,. a''strWistrict„..or,.a d.is,trict...,.,and„..the, 
districts. Cantonment Magistrate shall be the Snb- 

Registrar or the Registrar of such sub-district or district, as the 
case may- be. ; 

10 . (/) When any Registrar, other than the Registrar of a 
Absence of Registrar or district including a Presfdency 4 own, js 
vacancy in his office. absent Otherwise than on duty in his dis- 

trict, or when his office is temporarily vacant any, person whom the 
Ihspector-General appoints in this behalf, or, in default of such ap- 
pointment, the Judge of the District Court, within the local limits 
of whose jurisdiction the Registrar's office is situate, shall be the 
Registrar during such absence, or until the Local Government fills 
up the vacancy. 

{2) When the Registrar of a district including a Presidency- 
town is absent otherwise than on duty in his district, or when his 
office is temporarily vacant, any person whom the Inspector-General 
^appoints Jn this behalf shall be the Registrar ^during such absence, 
or until the Local Government fiills up the vacancy. 

11 . When any Registrar is absent from his office on duty in 
^ Absence of Registrar on h^s district, he may appoint any Sub- 
duty in his district. Registrar or other person in his district 

to_ perforin,, inuring such', absence, all 'the 'duties of a Registrar 
..■efCCpif mentioned In -sections" 68 and 72. ' 

Wh^en -'ahy -Sub-Registrar is 'absent, or when his office 
• .AbseDce Sub- Registrar temporarily vacant, any person whom 
•or vacancy in bis office the Registrar of the district appoints In 

;th}S behalf shall be Sub-Registrar during such absence, or until the 
vacancy , is filled up/'* 

(/) **A1I appointments made by the Inspector-General 

of certain appoint- ^ appointments 

.'Suspension- a»d made under section, lOp section 11, or 
..aud dismissal, of -..section iz shall be'repoitM Id the_Local 
^ Government by the Inspfictor-GeiieraL 

'' * Words^ quoted were Sttbsfii^tj ted by A<?t I V'. of 1914; ' 

t’ Words quoted' were fV* hi', 1^14,. *' ■ 
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( 2 ) Sacli xepfort sisal .be either special or general as the Local 
Governmeat directs. 

(jf) The, Local Government may suspend, remove, or dismiss 
any person appointed under the provisions of this Act, and appoint 
another person in his stead, /' and the Inspector-General of Registrar 
ti on may, subject to the conditions and restrictions as the Lofca! 
Government may impose, exercise the like , power in the case of 
Sub-Registrars appointed by him.'"^ 

14. (/) Subject to the controif of the Governor-Geneml in 
Remuneration and es- Council, the Local Government may 

t^iishments of registering assign such salaries is such Government 
^ deems proper to the registering officers 

appointed under this Act, or provide for their remuneration by fees, 
or partly by fees, and partly by salaries. 

( 2 ) The Lo^'ajl Government may allow proper establishments 
for the several offices under this Act. , 

15. The several Registrars and Sub-Registrars shall use a 

Seal of registering officers. inscription in 

English, and m such other language as 
the Local Government directs: "The seal of the Registrar {pr 
Sub-registrar) of 

16. (/}The Local Government shall provide for the office of 
Register books and fire- ^very registering officer the books neces« 

proof boxes. ’ sary for' the' purposes of this- Act ^ 

( 2 ) The books so provided shall contain the forms from time 
to time prescribed by the Inspector-General, with the sanction of 
the Local Government, and the pages of such books shall be conse- 
cutively numbered in print, and the number of pages in each book 
■shall be certified on the title-page by the officer by whom such 
books are Issued. ■ ' . ' 

^ (y) The Local Government shall supply the office of every 
l^^^istrar with, 'a hre-prpof box aiid ; shall,' In each district, make 
•suitable provision for the safe custody of the records connected with 
the registration of documents in such district 


* Words «|tioted were added by Act IV. of 19.14. ■ 

t SubsUtttted for the word approval * **'by Act IV» of 1914. 
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■ ■: -PART Hi- 

Of Regxstkabls; Documkitts. 

, , 17 *, (/) The foHoviriag document^ shall be registered, if the 

. Opc;iiAefltsof ;whichfeg:is* properly to which they relate is situate 
tato s&cpmpuisory. _ " ' iu a district la which, aod If they hate 
been escecuted on or after the date on which Act No XVL of 
1864 or the Indian Registration Act, 1866 * or the Indian Regis- 
Ration Act, 1871,1 or the Indian Registration Act, 1877,1 ox this 
Act came or comes into force, namely — 

' (a) instruments of gift of immoveable property ; 

' ^ ( 5 ) other non-testamentary instruments which purport or 

. operate to create, declare assign, limit, or extinguish, 
whether in present or in future, any right, title, or 
interest, whether vested or contingent, of the value 
of one hundred rupees and i?pyard, to or in im- 
moveable property ; . 

(c) non-testamentary instruments which acknowledge the* 

receipt or payment of any consideration on account 
of the^ creation, declaration, assignment, limitation,, 
or extinction of any such right, title, or interest ; and 

(d) leases of immoveable property from year to year, or 

for any term exceeding one year, or reserving a 
yearly rent: 

Provided that the Local Government may, by order published 
? ^Si official gazette, exempt from the operation of. this sub- 
'leases executed in any district of a district, the 

by which do not exceed five 'years, and the annual 
'.f^lsrrpsefved hy which do not exceed fifty rupees. 

's(p)Mothing''in c%ses 0 ) and (c) of snb-section (/) applies to—., 
(i) any composition-deed ; or 

Instrument relating to shares in a Joint Stock Com- 
notwithstanding that the assets Of such Com- 
consist, _ in whole or in part, of immoveable 
'property;or 

Issued by any such Company, and not * 

j ^ ......... / declaring, assigning, ,,l!mit.in..g., ... .or... exting.uish-*. 



lEOISTlUTIOir* ■ 

, . ^ ' . .Ii5g any fight, title, of interest to . or m ■ Immoveable 

property except m .so far as It entitles the holder tO' 
the security afforded by a registered instrument, 
whereby the Company has mortgaged, conveyed, or 
otherwise transferred the whole or part of its im- 
moveable property or any interest therein to trustees, 
upon trust for the benefit of the holders of such 
debentures ; or 

(iv) any endorsement upon, or transfer of, any debenture 

issued by any such Company; or 

(v) any document not itself creating, declaring, assigning, 

limiting, or extinguishing any right, title, or interest of 
the value of one hundred rupees and upwards to or 
in immoveable property, but merely creating a right 
to obtain another document which will, when exe- 
cuted, create, declare, assign, limit, or extinguish any 
such right, title, or interest; or 

(yi) any decree or order of a Court, and any award ; or 

(vii) any grant of immoveable property by Government; or 

(viii) any instrument of partition made by a Revenue- 
officer ; or 

(ix) any order granting a loan or instrument of collateral 
security granted under the Land Improvement Act, 
1871,^ or the Land Improvement Loans Act, ,1883 ;f 


(x) any order granting a loan under the Agriculturists^ Loans 

, Act, i 884,J or instrument for securing the repayment 
' ' of a loan made under that Act ; or 

(xi) any endorsement on a mortgage-deed acknowledging 

the payment of the whole or any part of the mort- 
gage-money and any other receipt for payment of 
money due under a mortgage when the receipt does 
not purport to extinguish the mortgage; or 

(xli) any certificate of , sale granted to the purchaser of any 
property sold by _pubT|9 by^, a fCivll or Revo* 

BueOfficer. 



' ' . ,(j) to adopt' 'a)'’ ’sotij executed ’ after the first dai 

'Of January /1 87^5 and not conferred by a wHI;'’sfiiall also be regls- 
tered, ‘ , ■ , • 

Documents of which regts- following doCU- 

tradoo is optional, ments may be registered under this Act, 

1 namely — . 

(a) instruments (other than instruments of gift and wills) 
which purport or operate to create, declare, assign, 
limit, ^ or extinguish, whether in present or in future, 
any right, title, or interest, whether vested or contin- 
gent, .of a value less than one hundred rupees, to or 
in immoveable property ; 

(^) instruments acknowledging the receipt or payment of any 
consideration on account of the creation, declaration, 
asrignment, limitation, or extinction of any such right, 
title, or interest; 

(e) leases of immoveable property for any term not exceed- 
ing one "year, and leases exempted under section 17; 
(^) instruments (other than wills), which purport or operate 
to create, declare, assign^ limit, or extinguish any 
right, title, or interest to or in moveable property ; 

(e) wills ; and 

(/) all other documents not required by section 17 to be 
registered, 

19 . If any document duly presented for registration be in a 
Po^i^ments ‘ in ■ langfuag'e language which the registering officer 

understod, and which is not 
^ , , ■ ■ . commonly used Jn the, district, he shall 

rerufe; to register the document, unless It be accompanied by a 
true translation Into a language commonly used in the district, 
and also by a true copy."' ' ■ ’ 

^ 20 * (f) The registering Officer may, In his discretion, refuse 

, peewroents containmgrjn- '' fo accept for registration any document 

interlineation blank, erasure, 

^^1* alteration appears unless tlie persons 
^^utingjhe document attest with their signatures or initials such 
mterlmeadon, blank, erasure, or alteration. 

they Tegisteing- officer registers any such documoat 
attheirime/of/reglste^^ *e same,: make a note '.In ’-die 
cegistet of such interlineation, blank, erasure, or alteration* • 
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21. (/) No non-testameotaiy document relating to immoveable- 

Descr»ption of property shall 'be accepted f Or registration 

and maps or ^aps. unless it Contains . a description of soch, 

property sufficient to identify the same. 

( 2 ) Houses in towns shall be described as situate on the north 
on other side ot the street or road (which should be specified^ to 

and former occupancies, 
and by their numbers if the houses in such street Or road are 

mimbered. arc 

(j) Other houses and lands shall be described by their name 
if any, and as being in the territorial .division in which they are 
situate, and by their superficial contents, the roads and other proper^- 
ties on which they abut, and their existing occupancies, and- also, 
whenever It IS practicable, by reference to a Government map or 

{ 4 ) No non-testamentary document containing a map or plan 
of any property comprised therein shall be accepted for registration 
unless It IS accompanied by a true copy of the map or plan, on in 
casesuchproperty is situate in several districts, . by such number 
01 true copies of the map or plan as are equal to the number of 
such districts. 

Wheie it is, in the opinion of the X.ocaI Government, 
De^ription of houses and pi'acticable to describe houses, not beinff 

towns, and lands by referencl 

t rv to a Government map of survey, the 

Local Government may, by rule made under tliis Act, require that 
such houses and land as aforesaid shall, for the purposes of section 


PART IV. 

, Of THE Timie OF RjasEirrATiON. 

23 . Subject to tbe provisions contained in se 

. Time for presenting* doce- no document Other 

Ka -frvT* via. 
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pipes^ted 'for . that purpose: to the proper officer withfii four mouths 
_ from 'the date of its execution 

Provided that a copy,' of ' a’ decree or , order may be presented 
within four mouths from the date on which the decree or order 
was made, or, where it is appealable, within four mouths from the 
day on which it becomes final. 

24. Where there are several persons executing a document at 
Oocum^snts (executed by different times, such document may be 

■several persons at different presented for registration and ^ re-regis- 
’ tration within four months from the date 
oi each execution. 

25. (/) If, owing to urgent necessity or unavoidable accident^ 

Provision where delay in document executed, or copy of a 

.presentation is unavoidable. decree Or Order made, in British India, 
is not presented for registration till after the expiration of the time 
.hereinbefore prescribed in that behalf, the Registrar, in cases where 
.the delay in presentation does noi exceed four mouths, may direct 
that, on payment of a fine not exceeding ten times the amount of the 
proper registration-fee, such document shall be accepted for regis- 
'tratidu. 

(jsf) Any application for such direction may be lodged with a 
.Sdb-Registrar, Who shall forthwith forward it to the Registrar to 
•whom he is subordinate, 

26. When a document purponing to have been executed by 
.Oocu.mipnts executed out®, ••^11 ’Or any of the parties out 

obp^tlsb India. . - -India is not presented for registration 

till after the expiration cf the time hereinbefore prescribed in that 
registering ^officer. If satisfied,— - 

(a) that. the jnsttumeni was $o executed, and 

. '(^) that it has been presented for registration within four 
months.alter its arrival in British India, 

teay,'On payment of the proper registration-fee, accept such'dodu- 
regktration. 

, may be presented or ' - 27. A will mayn' at any time be 
tiroe.^ ^ pres<?nted for registration Or deposited In 
■ / ' \ *■ ' ■ ' manner hereinafter provided. 




.■of. 
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PART V. 


Of the PtACE of RegistratIok. 


. Save as in this Part otherwise provided, eveiy do«;«nient 

1 8 ckiispc! (n\ c f,\ A r \ ^ 1 Aod {d), and section 

Sh^t’ ■ ? Represented for registration in the 

ofticc ot a. Sub-Registrar wuhm whose sub-district the whole or 
»ome portion of the property to which such document relates is 


29. (/) Every document other than a document referred to in 
Place for registering other Section zS, and . a Copy of a decree or 

documeot.f , ord.:r, may be presented for reaktratinn 

either in the office of the Sub-Registrar in whose sub-dltrict the 
document was executed, or in the office of any other Sub-Registrar 
Smint® Local Government at which all the persons execucinf and 
Claiming under the document desire the same to be registeredr 

(z) A co]^ of a decree or order may be presented for rerris. 

Sub-Registrar i/ whiSe sub-disScr£ 
original decree or order was made, or, where the decree dr order 
does not affect immoveable property, in the office of any other Su^ 
%istrar under the Local Government at which aKf pers^t 
claiming under the decree or order desire the copy to be registered. 


^ 30. (/) Any Registrar ' may, ,in his discretion, receive and 

registered by any Sub-Registrar subordi- 
' ■ natetohim. 


(z) The Registrar of a district including a Presidencv-town 
and the Registrar of the Lahore District may receive and register 
any document, referred to in seidtion z8 without regard t<f ke 


31. In ordinary cases the registration or deposit of documents 

Registratioo or acceptance under this Act shali be made onlv at rht- 

pn«aie resi. Odice of the officer authorledVaccIpt 

-'.I or deposit * 
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. PART -VI. 

Of Pbesentikg- 'Documents FoR'RteSTEATioN. 

82* Esccept in the cases memidiicd in section 31 and section 
Pftrsous to present docu- 8$, every document to be registereii 
•meats for registration. • , .under this Act, whether such registration 
be compulsory or optional, shall be presented at the proper regis-^ 
tration office — 

(a) by some person executing or claiming under the same,, 
or, in the case of a copy of a decree or order, claim- 
ing under the decree or order, or 

(^) by the representative or assign of such person, or 

(<:)' by the agent of such person, representative, or assign, duly 
authorized, by power-of-attorney executed and authen- 
ticated in manner hereinafter mentioned. 

38. (/) For the purposes of section 
32, the following powers-of-attorney shall 
alone be recognized namely — 

(a) if the principal, at the time of executing the power-of 
attorney, resides m any part of British India in which 
this Act is for the time being in force, a power-of* 
attorney executed before, and authenticated by, the 
Registrar or Sub-Registrar within whose district or 
sub-district the principal resides ; 

(5) if the principal, at .the time ^oresaid, resides ru any^other 
part of British Jndia, a •power-of-attorney executed 
before, and authenticated by, any Magistrate ; 

0 if the principal, at the time aforesaid, does not reside in 
British India,, a power-of-attornej executed before, 
an^/Euthentrcated by, ’a Notary Public, or any Court, 


Powers^of^attoroey recog. 
sizable for pur{>ose of sec- 
tion 32. 


without risk or serious^ Inconvaalence, so 'to ■attend 



(ii) persons wlio are in jail under civil or criminal process • 

ana * 

(iii) pejjons^ exempt hy law Irom personal appearance in 

p. such person, the Registrar or Sub- 

Registrar or Magistrate, as the case may be, if satisfied that the 
power-cf-attorney has been voluntarily executed by the person pur- 
portmg to be the principal, may attest the same wiihoui requiring 
hJS personal attendance at the oMce or Court aforesaid. ^ ® 

(j) To obtain evidence as to the voluntary nature of the 
execution, the Registrar or Sub-Registrar or Magistrate may either 

nanselfgoto thehouseof the person purporting to be The Sn 
ctpal, or to the jail in which he is confined, and examine him ol 

issue a commission for his examination. *<* ** ic mm, o^ 

W Any power-of-attorney mentioned in this section may be 
proved by the production of it without further proof when it purpOTts 
on the face of it to have been executed before, anrauLSatS 
by, the person or Court hereinbefore mentioned in that behalf. 

84 . (/) Subject to the provisfsns contained in this Part, and 
Enquiry before registration sections 4 1, 43 45 6o, 7 1? 77 88 and 
by registering omcer. ^89, uo doCumemkaH m. 

der this Act unless the persons executing such docuinenr or their 

l^ore me legistermg officer withm the time allowedi for pre^nta- 
tion under sections 23, 24, 25, and 26: | ^ esenta- 

necessity ol unavoidable 
accident, all such persons do not sb appear, the Registrar in cases 

SS mTfTn so exceed fotr months may 

^onntTf I’ft exceeding ten times the 

addition to the fine, if 

any, payable under section 25, the document may be registered, 
at snb-section (r) may be simultaneous or 
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(c) In the ease, of 'any 'person appearing as a repesenta- 
tive, assign, or agent, satisfy himself of the right of 
such person so to appear. 

(-^) Any application for a direction under the proviso to 
sub-section (/) may be lodged with a Sub-Registrar, who shall 
forthwith forward it to the Registrar to whom he is subordinate. 

( 5 ) Nothing in this section applies to copies of decrees or 
Orders. 

35. (/) (a) If all the persons executing the document appear 
Procedure on admission personally before the registering officer, 
and dental o£ execution, re- and are personally known to him, or if 
spectiveiy. he be otherwise satisfied that they are the 

persons they represent themselves to be, and if they all admit the 
“xecution of the document, or 

{3) if, in the case of any person appearing by a representative, 
assign, or agent, such representative, assign, or agent admits the 
execution, or 

(c) if the person executing the document is dead, and his re- 
presentative or assign appears before die registering officer, and 
• admits the execution, ^ 

the registering officer shall 'register the document as directed 
in sections 58 to 61, inclusive. * 

(^) The registering officer may, in order to satisfy himself that 
the persons appearing before , him are the persons they represent 
themselves to be, or for any other purpose contemplated by this 
Act, examiiie'any one present In his office. 

(?) (^) If any person by whom the document purports to 
denieS' Its. execution, or . . 

•'(^) if any such person ' appears.- to the registering officer to be 
a minor, an idiot, or a lunatic, or 

' ‘ (&) - ■ -if ’any person by whom the document purports tb be executed 

Is dead, and his representative or assign denies Its execution, 

tlie regi'stering officer '-shall refuse to 'register the 'document aB 
pepop '$0 denying, appearing, ‘Or dead : - ■ s , ' 

tot, where such officer is a 'Regiatmr, he shall follow 
'the-probedure prescribed in Part XIL ' > ’ ' 


*9 
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• PART ¥IL 

Of Enfoscing thb Appbafncb of Executakts and Witnesses. 

^ 86. If any person pres^ting any document for registratimi 
appear- Or claiming under any document wnich 
is capanleofbemg so presented;’ dSS 

•presence or testimony is necessa^^for^the°^r.-^todo™of 
document, the registering officer may, in his discretion cal! 
to fsuf r Government directs in thfs bS 

Sfi? -.f requiring him to appear , at the registrmS, 

offic^ either m person, or by duly authorized agent, as in L sum 
mons may be mentioned, and at a time named tnerein. 

^37. The officer or Cour^ upon receipt of the peon’s fee 

ca?se?emf Payable m , such cases, shall issue the 

k .ip“ r '■ “ 

risk or serious mconvenience, £0 appear 
at the re^stratiou-office, or 

(5) a person in jail under civil or criminal process or 

(r) persons exempt by law from personal aoDearance in 
and who would, but for the provision wxt hereSS mnM? 
required to appear in person at the registratioSce, , 

shall uot be required so to appear. 

a? hitaifj .? .h:7„„:nf s 

law in force for the time being as to summonses 

iaw as to sumiijoitises, cotumi^siops, aud.. comoellius* 

»pp,' S3 

any petsoa summoned to appear, liadeSt the provisions of this Act?^ 
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FART VUL 

. Of P«kssntin<j Wills and Auth-oritiis to adopt- 

40. (/) The testator, or, after his death, any person claiming 
««riticd .to.presenfe . as exscDtor „ pr... „pth,erwise ,,,,,,pndpr,, ...a .will ,,, 

authorities to adopt, may present it to any Registrar or Sob- 
Registrar for registration. 

(;?) The donor or, after his death, the donee of any aothority 
to adopt, or the adoptive son, may present it to any Registrar or 
Sob-Registrar for registration. 

41. (/) A will or' an authority to adopt presented for regis- 
Registration of wiiis and ti’ation by the testator or donor may be 

authorities to adopt. registered in the same manner as any 

other document. 

(^) A will or authority to adopt presented for registration by 
any other person entitled to present it shall be registered if the 
registering officer is satisfied — " , 

(a) that, the will or authority was executed by the testator 
or donor, as the case may be ,* 

{$) that the testator or donor is dead ; and . 

(<?) that the person presenting the will or authority is, under 
section 40, entitled to present the same. 


PART IX. 

'■ ' Oir THE Deposit of Wills.' 

4^1' .Any testator may, either personally or by duly aiithoriMd 
Deposit of Wills. deposit with any Registrar his will 

In a sealed cover superscribed with the 
. Df the testator, and that of his agent (if any), and wiffi a 

;,v^^ibleinent-'of the nature of the document. 

VrC**®. (/), On re,c<5iving/ such cover, the Registrar ' if satisfied, 
&5 es ; Asposit of that -the person presenting ' the 'satne Ibr. 

'deposit is -the, testator'or his agsnt, shall 
tenscrlbein ,his Resister-book No. 5 the superscription aforesaid, 

note In the book, and no the said cover, the year, 
|■^''‘»lon^h, day, and hour erf 'siucfa presentatfen and receipt, and the 
; , : names of my persons whd-may totify to' the Identity of the testator 



*1 

m bis agent, and any leglbl,e Inscription which may t>e on the seal 
-of the cover. ' ’ ' ' ' ” 

(j?) The Registrar shall then place and retain the sealed coveir 
In his hre-proof bo3C, 

44 . Itf&e testator, who has deposited such cover, wishes? 
Withdfawi of sealed cover to withdraw it, he may apply, either 

•deposited under seccion 42. personally Or by duly-authorized agents 
to the Registrar who holds it in deposit, and such Registrar, if 
■satisfied that the applicant is actually the testator or his agent, 
shall deliver the cover accordingly. 

45. (/) If, on the death of a testator who has deposited a 
Proceedings on death uf sealed cover under section 42, appll- 

'depositor. cation be made to the Registrar wha 

holds it in deposit to open the same, and, if the Registrar is satis«< 
fied that the testator is dead, he shall, m the applicant's presence, 
open the cover, and, at the applicant's expense, cause the contents 
thereof to be copied into his book No. 3. 

{2) When such copy has been made, the Registrar shall re. 
deposit the original will. 

46 . (r) Nothing hereinbefore contained shall affect the pro- 
Saving of certain enact- Visions of section 259 of the Indian Suo 

uients and powers of Courts, cession Act, 1865,^ Or of sectioD 8i of 
.the Probate and Administration Act, 188 i,t or the power of 
Court by order to compel the production of any will. ! , , 

{2) When any such order is made, the Registrar shall, unless 
the %vill has been already copied under section 45, open the cover* 
and cause ‘the will to be copied into his Book No. 3, and make a 
note on such copy that the original has been removed into Court 
in pursuance of the order aforesaid. 


• FART X. ^ 

' 'Of .the Effects of Rkoistraiiqh anp Npi^rEprsTaATion* 

'47. A registerfed document shall operate from the time from 
Time from which register- . ‘whtch it would have commenced i® 
document operates. Operate if no registration therwif ' had! 

ibeen required or made, and not firom the time of its registration; ■ 




SKSidr^Tioir. 


CAciXVi. 


48 . All nOD-testanaetatary doCutaenfs duly rtgistered under 
Registered documents re- ^ils Act, and relating to any property. 


Isi^iag lo property’ when to 
lake effect against oral 
Jg^recments* 


-whether ihoveable ’Or immoveable, shall 
take effect against anj oral agreement 
, , or declaration relating to property^, 

unless wnere the ^ agreement or declaration has been Wrompanied 
or loilowed by delivery of possession. 


Effect of non-registration 
of documents required to be 
roifistered* 


49 . No docnment required by sec- 
tion 17 to be registered shall — 


(a) affect any immoveable property comprised therein, or 
( 3 ) confer any power to adopt, or 

(^) be received as evidence of any transaction affecting 
such property, or conferring such power, 
unless it has been registered. 

50 . (/) Every document of the kinds menticned in clause 

Certain registered docu- (^)? {^)> (^) of Section 1 7 , SUfo- 

ments relating to land to Section f /), and ckuses (a) and (d) of 

S'SSr 18, shall if duly registered, tike 

as regards the prdperty comprfs- 
M tnerem, against every unregistered document relatino* to the 
same property, and not , being a decree or order, whether such 
^registered document be of the same nature as the res^istered 
document or not' ■■ - - • * ^ 

^ w (.2) ^in sub^-section (/) applies to leases' exemptedt 

Mf. *e,proyisortp aub-section (/) of ’section 17, or to 'any 
m^hflpnea ,ih sub-s^tion- of the ssime section, or to 
registered document which had not priority ’ under the law In 
force at the commencement of this Act 

Mx^latt^on.—la cases where Act No. XVI. of 1864 or 

1,866,* was In force in the place™ 
"i? ^ ^hd at which such unregistered document was 

A^^Efedy\ '^^tili^gistered” means 'not registered ’’according -tb such 

executed after the first .day -dl 
' mgisteied' under the Indian Registration Act i'87i,t 

0 ''^, Mian Registration Ac^ 1877,!: or this Act, ' ' ' ’ , ’ ^ 



P'ART XI/' . ' ' 

Of tbs Dbtiks anb Powers of, Registering Officers, , ■ •* 

Regishr-hooh and Indexes. 

51 . (/) The following books shall 
be kept in the several offices hereinafter 
named, namely 

A — In all registration offices — 

Book I “ Register of Non*testainentary Documents relating 
to Immoveable Property ; ” 

Book 2 — Record of Reasons for Refusal to register ; 

Book 3 — “ Register of Wills and Authorities to adopt ; and 

Book Miscellaneous Register : 

B. — In the offices of Registrars— ■ . . ‘ " 

Book 5— « Register of Deposits of Wills.'" 

In book I shall be entered or filed all documents or 
memoranda registered under sections- 17, i8, and 89, which relate 
to’immoveable property, and are not wills. 

(3) Book 4 shall be entered all documents registered under 

clauses (d) and (/”) of section.81 which. do not relate to immoveable 
property. ' 

(4) Nothing in this section shall be , deemed to require m.w 
than one set of bool( s where the office of the Registrar has been 
amalgamated with the office of a Sub-Registrar. . 

S2. (/) (a) The day, hour, and plai.e of presentation,, and 

Duties of regfisterin^ of- the Signature of every person presenting 
document pre- a document for registration, shall be 

* endorsed, on epery such'" document at 

the time' of presenting it ; - ' ' 

(d) a receipt for such document shall be given' by the- registering 

^i^cers to the pei^oh' presenting the .same-; and, , ‘ . ' , * • v ’ , 

(e) subject to the provisions contained in section 62, every 
,,dqcun|enr^ admitted , to, registration '-sihall^.Tirithout unncciessary' delay, 

copied in the book appropriated, th^efor Recording td the order 
of its admission, r ■ 

' ^ such 'books. 'Shall- be :aathenticated- at such .intervals ' 

‘R'ndTn such manner as" isTrom-'-time. to time pirescribcd'bj'the 
Inspector-Generd,!, . . ' •/. . ■ ,, 


Register*' books to be kept 
in the several offices. 
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53. All entries in each book shall be numbered in a conse- 

Entries to be liunibered ciatlve series which shall commence And 
mm&cmivdy. ' ■ -terminate with the year, a fresh series 

being commenced at the beginning of each year. 

54. In every office in which any of the books hereinbefore 

Current indexes and en* mentioned are kept, there shallbe pre- 
f , * pared cm tent indexes of the contents 

of such books; and every entry in such indexes shall be made so 
far as practoble, immediately after the registerin'^ officer has 
copied or filed a memorandum of, the document to which it relates. 

55. (/) For such indexes shall be made in all rsgis- 
Indexes to be made by tration-offices, and shall be named 




■ (;») ..Eyeiy Registrar* 'xecemug such copy sWI file,’ it In Ws 
^office, . ■ 

57 * (/) Subject to the previous payment of the fees payable 
Reg'tsterinfij' ofHccrs to al* that behalf, the Hooks Mos* t and 2 
low inspectioo of c e r t a i n and the Indexes relating to Book No* 
b«oks and indexes, and to times Open to inspection 

hy any person applying to inspect the 
same; and, subject to the provisions of section 62, copies of entries 
in such books shall be given to all persons applying for such copies. 

(2) Subject to the same provisions, copies of entries in Book 
No* 3 and in the Index relating thereto shall be given to the 
persons executing the documents to which such entries relate, or to 
their agents, and, after the death of the executants {.but not before), 
to, any person applying for such copies. - 

(j) Subject to the same provisions, copies of entries in Book 
No. 4, and in the Index relating thereto, shall be given to any 
person executing or claiming under the documents to which such 
entries respectively refer, or to his agent or representative. 

(4) The requisite search under this section for entries in Books 
Nos. ^and 4 shall be made only by the registering officer. 

(5) Ail copies given under this section shall be signed and 
sealed by the registering officer, and shall be admissible for the 
purpose of proving the contents of the original documents. 

(B) — As tQ\ihe Procedure on admitting to Registration. . 

53 . (/) On every document admitted to registration, other 
Particulars to ba endorsed ‘ban a copy of a decree or order, or a 
on documeocs admitted tu copy sent to a registering officer under 
registration. section ^9, there shall be endorsed from 

time to time the following particulars, namely — 

(a) the signature and addition of every person admitting 
the execution of the document^ and^ if. such execution 
has been admitted by the representative, assign, 


has been admitted by the representative, assign, or 
agent of any person, the signature and addition of 
’• ' such repre^entativ%^assig% or agent; 

(i) the signature and additiqn^..'„pf every ■ 'person ■ examined'' 
In reference: to such document under any of t^prqvi^, 
sions of this Act ; and ' ' 
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(i) my 'p^ymmt of money or' delivery of goods made In 
the presence of the registeiiiig officer in reference to 
the execution of the documentj and any admission of 
receipt of consideration, in whole or In part, made in 
hi^' presence in reference to such execution. 

( 2 ) If any .person admitting the execution of a document refuses 
to endorse the same the registering officer shall nevertheless register 
It, but shall at the same time, endorse a note of such refusal. 

59 . The registering officer shall affix the date and his signature 
Endorsements to be dated endorsements made under sections 

registering 53 and 58 relating to the same document 
^ and made in his presence on the same day. 

60 * (/) After such of the provisions of sections 3^, 35, 58 

Certificte of registration. 59 as apply to any documeat 

presented for registration have been 
complied with, the registering officer shall endorse thereon a certi« 
Ecate containing the word registered/' together with the number 
and page of the book in which the documt-rit has been copied. 

( 2 ) Such certificate shall] be signed, sealed, and dated by the 
registering officer, and shall then be admissible for* the , purpose of 
proving that the document has been duly registered in mJfener 
p^yided by this Act, and that tire facts mentioned in the endorse- 
ments. ref erred to in section 59 have occurred a^ therein mentioned, 

61 (/} The endorsements and certificate referred to and 
Eodorsements and certifi- mentioned iu sections 59 and 60 shall 
cate to be copied, and docu- thereupon be Copied in to the margin of 
ment.returne ♦ ^ Eegister-book, and the copy of the 

map or plan (if any) mentioned in section 21 shall be filed in Book 

(2) The . registration of the document shall thereupon be 
deemed complete, and the 4 ocument shall then ^ be returned to tte 
P^J’Son who presented the same for registration, or to such other 
|wStonv'(if‘ any)''a3/hb' ha^ hbtninated in Writing in that- behalf 

'receipt mentioned' in action K2, ' 

n '“I ; , ■ ■ . 

h' WMm -a 'document is presented for registration under 

' lVo?5ed*tir'^?,^5yon -'preseiitiDg sfctlon 19, the translation .shall be tmn- 
> m>^ Scribed in the register of documents of 

■' of . aW 

i9> shall ’filed to, the reglstiu*** 
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• ’ ■ (^) The''''6Bdor^'i!^ei!ts’ and' certificate * respect! vfelj- mentioised- 
In sections 59 and fioshali be made in the original/ and, for the 
purpose of making the copies and memoranda required by sections 
57? 64? 65, and 66, the translation shall be treated as if it were the 
original ' ' " ' ' ' 

o , - 4. '41. 63 . {/) Every registering officer 

and record ol substance of ^^7 discretion administer an oath 

statements. , to any person examined by him nnder 

the provisions of this Act 

(j) Every such officer may ajso at his discretion record a note 
of the substance of the statement made by each such person, and 
such statement shall be read over, or (if made in a language with 
which such person is not acquainted) interpreted to him in a 
language with which he is acquainted, and, if he admits the cor-, 
rectness of such note, it shall be signed by the registering officer. 

,(j) Every such note signed „ shall be admissible for the- 
purpose of proving that the statements therein recorded were made 
by the persons and under the circumstances therein stated. 

(Cj — Special Duties Suh-Reguirar. 

64 / Every Sub-Registrar,- on registering a non- testamentary 
Procedure where the docu- document relating to immoveable pro« 
went relates to land in seve- perfcv not wholiy, situate Jq his OWU Sub- 
ral sub-districts. district, .shall make a memorandum 

thereof, and of the endorsement and certificate (if any) ffiereon, 
and send the same to every other Sub-Registrar subordinate to 
the same Registrar as himself in whose sub-district any part of 
i^ch property is situate, and such Sub-Registrar shall file, the memo- 
tandum iP his ^ Book No. 

65 . (/) Every Sub-Registrar, on registering a non-testamen- 
Pfocedure where docu- ^^ry document relating to immoveable 
ment relates to land in seve- property Situate in more districts than 
ral districts. forward a copy thereof and 

ol the endorsement, and ^ certificate', (if* any) thereon,^ togethe:^ with 
a copy of the map or plan (if any) mentioned in .section ax, to the 
Registrar- of - every distrlbt , in '.which '.any part oiv such proper^; 
Is^situate other than the. district -ip,- whtch his bi ';n ^ sub-district, . is 
sitiiate. ^ ■ . . . lill •; - 


: . . (jg) The' Registrar, on receiving the, sam^ 
No. I the copy , of the document and the cop 
(If any), and shall forward a memorandum, ,0 



11 file injhis''Bpok 
e map or plan 
^ cument :tf 
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Ihe Siib-Registrars §tibprdiftate to him withm whose sub-district 
.any part of such property is situate : and every Sub-Registrar xeceiv^ 
2Bg such memorandum shall file it in his Book No, u 

(D) — Special Duties of Registrar, 

66, (/) On registering any non-testamentary document re- 
Procedure after rejristra- lating to immoveable property, the Regis- 

tion of documents relaungf trar shall forward a memorandum of 
^®**”^* such document to each Sub-Registrar 

aubordinate to himself in whose sub-district any part of the proper- 
•tj i$ situate, 

{2) The Registrar shall also forward a copy of such document^ 
together with a copy of the map or plan (if any) mentioned in 
section 21, to every other Registrar in whose district any part of 
such property is situate. 

(j) Such Registrar, on receiving any such copy, shall file ft 
in his Book No. i, and shall also send a memorandum of the copy 
to each of the Sub-Registrars subordinate to him within whose 
sub-district any part of the property is situate. 

(^) Every Sub-Registrar, receiving any memorandum under 
=this section, shall file it in his Book No. !• 

67 . On any document being registered under section 30, sub- 
Procedure sifter regisfcra- SCcfion (2), a COpy of SUCh document, 

tion uodcr section 30, Sub- and of the endorsements and certificate 
section (.2). thereon, shall be forwarded to every 

Registrar within whose district any part 4of the property to wMchi 
the instrument relates is situate, and the Registrar receiving such 
copy shall follow the procedure prescribed for him in section 
46 , sub-section (/). 

■ , ' {£) — Of th CoutroUing Powers o/'Regmirws ami 

Inspectors’^ General 

' 68i'(/) Every Sub-Registrar shall perform the duties erf his ' 
■'’Aipjt of ■ Regftstrar,^ to *offic'e under the superintendence- -and 
control Sttjj- '..control' of the Registrar In whose, district 
■ -the office of such Sub-Registrar is sifc-uale,^ 
;R<^istrar shall have authority to issue (whether 
;'ba'com|pk&f'Or otherwise) any order conslsteut ■wi.th-'thfe 'Act which 
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L'S. '3“S. 

69 . (/) The Inspector-General shall exercise a general super. 
Power of Inspector. Gene- intendence over ail the registration- offices 

under the local Govern- 

to ttm#» tn rw..T ! tuent, and shall have power from time 

to time to make rules consistent with this Act 

(«) providing for the safe custody of books, papers and 
documents, and also for ffie destructioK sSh 
kept documents as need no longer be 

deciding what_ languages shall be deemed to be com- 
monly used m each district ; 

(0 declaring what territorial divisions shall be recognized 
under section zi ; ° 

(0 regulating the amount of fines imposed under sections 
as and 34, respectively; 

W ^ercise of the discretion reposed in the- 

regjstwring'-officer bj sectJon 63 ; 

(/) legulffiing the form in which registering-officers are to 
make memoranda of documents ; 

(i) ^“‘^eutication by Registrars and Sub- 

under iSiontl ' 

(^) declaring the particulars to be contained in Indexes Nos. 
!•, XX., 1 X 1 ., and IV., respectively ; 

( 3 ) The rules so made shall be submitted to the Trw-,l 

approval, and, after they have been approved thev 

shall be published in the official gazetto and on puEon 1.1 

have effect as if enacted ip this Act. ‘ puoacation, shall 

70 ., The Inspector-Gaaerahmay also, in *e exercise of bis : 

wholly or in par?, & , 

emit hoes. ^J®ere«ce between anv , fine levied irnffei- 




,;P.ART.XIL 
Of Refusai* to keisi’stir. 
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71 . (/) Every Sub-Registrar refusing to register a document. 
Reasons for refusal to Te"! except OH th,e ground that the property ^ 

gister to joe recorded, which it relates is not situate within hfs 

sub-district, shall make an order of refusal, .and. record his reasons 
for such order in his Book No. z and endorse the , word registra- 
tion refused '' on the document ; and, on application made by any 
person executing or claiming under the document, shall without 
■payment and unnecessary delay, give him a copy of the reasons so 
recorded. 

(.s?) No registering officer shall accept for registration a docu- 
ment so endorsed unless and until, under the provisions hereinafter 
-contained, the document is directed to be registered. 

72 . (/) Except where the refusal is made on the ground 

' i . c t)f denial of execution, an appeal Kshall lie 

orderfof Sub^Rfgttrar'r* against an order of a Sub-Registiar re- 
fusing registration on ground fusing to admit a document to registration 
other thin denial of exe- (whether the registration of Such docu- 
ment is compulsory or optional) to the 
Registrar to whom such Sub-Registrar is subordinate if presented 
.10 such Registrar within thiny days from the date of the order ; and 
.;the Registrar may reverse or alter such order. 

{2) If the order of the Registrar directs the document to 
. registered, and the document is duly presented for registration within 
thirty days after making of such order, the Sub-Registrar shall 
. pbey the sam^ and thereupon shall, so far as may be practicable, 
follow the procedure prescribed in sections 58, 59, and 60; and such 
registration shall take effect as if the document had been registered 
• when it whs first duly presented for registration. 

. . - 73. (i*) When a Sub-Rbglstrar has refused to register a docu-« 

L': , ABpK«tion to Registrar meat on the ground that ■ any person by 

,j|whrt«;,.,^»b-Kegktrar refuses TOom It porports to b® cxecuted, or 'his 

of representative.or, assign^ denies..its,exqci3- 

tion, any person claiiping 'under such- ^ 
^ representative, assign, or agent- authorized as afore- 
‘^hh|n ffiiitj days after the making of ‘the order of refup!, 
the' Registrar to whom such^Sub-RegistrajjJs subnrdina^ In 
his' right to have thhddChmWt registered. 


' ‘ ,ex«cutio«. 


.of fSftS,]. 




panie^i;^a^copy^of^&e'°TOam^^ in writing, and shall be accom- 

74. In sncb case, and also where such denial as aforesaid is 

^ Registrar in respctof a 
him, the Registrar shall, as soon as^cLSS?" blfe^qi!! 

' («) whether the document has been executed ; 

(6) whether the requirements of the law for the time being 

rSstraHnn presenting the document for 

. .rejjistration, as the case may be, so as to entitle the 
document to registration. » w enuue me 

. ord”^^' ‘ K Registiar finds that the documeht has been 

p“a- 

tile aocmnerit to be registered 

rhf .."o^tcf'Sf S' 

shall obey the same and th4eunor«hoii ^ f registenng-officer 
cable, folio, a. pricodure •presorlbcd in' iaio'Js’jS,”*^ ^ 

boon 4istotod ^hen f™ S d'S’pStS for^oglsSSr “ 

sr'o"“; 

Order '0! refusal by Re-* . 

W Every R^istrar refusing— 

(«) to register a document except on the around that 

&e property to which it rdates is 

. ' , the office of a , Sub-Registrar, cm*. ', ; 


Act y. |0oS. 
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I*™- »<i« „„a„ „ 

11^°!?^,°^ the reason for 

JS Book No. 2, and, on application made by anv 

i ffNelTiTa document, shall, Without 

J, g e him a copy of the reasons so recorded. 

J.I te from orderbyaRegifflaroAteffi. 

?here the RegWra, telnscs to older the document 
rder of re- to be registered under section 72 or 
section 70, any person claiming under 

:h decree.^ ""gts^rahon within thirty days after 
)vKions contained in sub-sections (2') md /'o'l nf 

isf.” Sl“sf « 


I part XIII. 

; ,: O, Fa., ,0. Eacrnttaima. Samtot,.,; 

78* Subject to the control* §f the Gnwrtnr 

the Local Cover 

fa) for tin ■ ® *ahle of fees payab. 

(«) for the registration of documents ; 

:(‘^)for.searchingtheregisters; 

'4; iu W or granting copies of reasons 

' ■ ' ’a «t T- '4SS 

vr ' a^«f ejcftg oi- addiftcmaliees payable— 

., , under section on - 


entries, or 


Sn^iteted for the 




ol* 19^8*3 






(^) 'for the issTpe of commissi'omj ' ■ ■ ■ 

(/) for filing translations ; 

(^) for attending at private residences; 

(i) for the safe custody and return of documents; and 

0) for such other matters as appear to the Local Government 
necessary to efiect the purposes of this Act 

70. A table of the fees so payable shall be published in 
Publicaiioij of fees. the official gazette, and a copy thereof 

, , „ , m English and the vernacular language 

ot tne district shall be exposed to public view in every registration-. 

80. All fees tor the registration of documents under this Act 
Fees payable on prc- shall be payable on the presentation of 
senution. such documents. 


PART XIV. 

- Of Pxhalties, 

81. Every registering-officer appointed under this Act and 
Penalty for incorrectly ^®3ry person employed in his office for 
endorsing, copying, traijs* the purposes of this Act, who beiiur 
iating, or registering docu. charged With the endorsing cQnvm^ 

presented or deposited under its provisions, endorses, copies, trans* 
lates, or registers such document in a manner which he*^ knows or 
believes to be incorrect, intending thereby to cause, or knowing it 
to be likely that he may thereby cause, injury, as defined In ffie 
Indian Penal Code,* to any person, shall be punishable with Impri-. 
sonment for' a term which may extend to seven years' or with 
fine, or with both. ' ^ ■ 


Penalty for luakifig false 
statements# delivering false 
copies or transIaMoos, false 
personatioo, and fteiment. 


82. Whoever- 


(tf) intentionally makes any felse statement, whether on oath 
or not,and whether it has beeh recorded or not, before 
. aiqr officer acting in execution of this Act in any 
fmjceeding or inquiry under this Act ; or 


* Act XLV. of i 860. 


Act XVL. 1908 --3. 
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0 iiatentioi^ally delivers, to a registering officer^ in any 
proceeding under section 19 or section 21^ a false 
copy or transIat,ion of a document, or a false copy of 
a map or plan ; or 

(c) falsely personates another, and, in such assumed character, 

presents any document, or makes any admission or 
statement, or causes any summons or commission to 
be issued, or does any other act in any proceeding 
or inquiry under this Act; or 

(d) abets anything made punishable by this Act ; 

^hail be punishable with imprisonment for a term which may 
extend to seven years, or with due, or with both, 

83 . •(/) A prosecution for any offence under this Act coming 
Hegfisterinsji ..officer may fo the knowledge of a registering officer 
commence prosecutions- - ijj his official Capacity may be com- 
menced by or with the permission of the Inspector-General, the 
Branch inspector-General of Sindh, the Registrar, or the Sub- 
Registrar, fa whose territories, district, or sub-district, as the case 
may be, the oSence has been . com mjtted^ 

(2) Offences punishable, under this Act shall be triable by any 
vdurt or officer exercising powers not less than those of a Magistrate 
pi thp second class, , ■ ' . ■ . - 

■ S4, {/) Every registering officer appointed under this ilct 

officers to be *0 =1® f 

iaeeme^ public servaots. the meaning of "the' ludj to renal 


PARTXY, 

,vt’ . , MrSCELUANSOUS- 

‘ 8SJ' pddpfnmts (pthc:r' than wills) remaining unclaimed in any 
■ Deshuctidb fe a period exceeding 
dpcuraents.', i" ^ ^ .■.•j two.yearii may be destroyed. 
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_ , . . 86. No reffl'stering officer shall be 

foSl & liable to any suit, claiffl, or^demnd bj' 

cefwse4 in his official capacity, reason of any tinDg m good faith doa^;t)r 

refused in his official capacity. 

87 . Nothing done in good faith pursuant to this Act or any 
Nothing so done invalidated hereby repealed, by any registering 

by detect in appointment or officer, shall be deemed invalid merely 
procedure. j-^ggon of any defect in bis appoint* 

ment or procedure. 

88. (/) Notwithstanding anything herein contained, it sha^l 
Registratior* of documents not be iiecessarv for any officer of 

eseecuted by Government offi- Government, OF for the Administrator- 
cers, or certain public fuac- General of Bengal, Madras, or Bombay, 
***** or for any -Official Trustee or Official 

Assignee, or for the Sheriff, Receiver, or Registrar of a High 
Court, to appear in person or by agent at any registration-office in any 
proceeding connected with the registration of any instrument executed 
by him in his official capacity, or to sign as provided in section 58. 

(2) Where any instrument is so executed, the registering 
officer to whom such instrument is presented for registration may. 

If he thinks fit, refer to any Secretary to Government, or to such 
officer of Government, Administrator-General, Official Trustee, 
Official Assignee, Sheriff, Receiver, or Registrar, as the case may 
be, for information respecting the same, and, on being satisfied 
of the execution thereof, shall register the instrument. 

89 . (/) Every officer granting a loan under the Land Improve* 

.pDPies of certain orders, 1883,* shal! Send a 

'<jertiic^ai;Qs, and i'lMtruments copj of his Order ' to the registeiing 
tb brseot: t^vregfistering offi- officer' Within the local limits of whose 
cets, and aied. jurisdiction the whole or any part of the 

land to be ’ improved, or .of the' land to be granted as collateral 
security, situate; and Such', registering 'officer: shall Jle dio copy 
'In his &ok-No. 1. ■ 

' (2) Every Court' granting 4 '";Certificate"'of -mle of Immove** 

able property under tne Code''of ■'CiviLPfocedttfe, .i9o8,t shall 
'send ■ 'A' copy of* such ■ -'cettifeat^ reglstermgmfficer within the . 
local T'lmits of whose jurisdiollon ^ Ac whole ' Or , any part of, the ■ 
immoveable • 'property comprised'’ In., such certificate is situate, and 
■such officer shall file the. copy In his Book’No. i * , 
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0 intentionally delivers to a registering ofScer, in any 

proceeding under sectioa 19 or section 2t, z false 
copy or translation of a docmnent, or a false copy of 

a map of plan; or 

falsely personates another, and, in such assumed character 
presents any document, or makes ^ 

statement, or causes any cummor, 
he issued, or does any other act 
inquiry under this Act; or 
(^) abets anything made punishable by 

shall be punishable with 
extend to 


any admission or 
any summons or commission to 
!: in any proceeding 

this Act ; 

imprisonineiit for a term which may 
seven years, or with fine, or with both. ^ 

83. (/) A prosecution for any offence under this Act coming 

in a_ registering officer 
V I • » 1 ^ ^ odicial capacity may be com- 

"'**/^*® permission of the Inspector-Genera! the 
Branch Inspector-Genera! of Sindh, the Regis^r, o7ffie Sub^ 

or sufa!distrirt, Is he 

may be, the offence has beep. commStted; 

Court nr under this Act shall be triable by any 

84. (/) Every registering officer appointed under this Act 
Registering- officers to be deemed to be a public servant 

deemed public servants. ' '' the meaning of 'the ■ Indlkii Penal 

‘ ' '"Code-.* 

' (2) Every person^ shall be. legally bound 'to furnish ‘lofoTth*ir!Vm 
to sphh fe^istenng officer when requjjed by Mm to do'so. ' ‘ 

«. f/8r 7 itte Indian, Penal Code,* 'die wards 

uidSSs^ct shall be deemed to include any proceed^ 
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■ 35 . 


Eegister mg ollicer not liable 
lor thing bond fid^ 'clone or , 
cefosed inbisofBctal capacity* 


No- ■ Tegistering officer shall be 
liable to any suit, claim, or demand hf‘- 
reason of any thing in good faith dom/ht 
refused in his official capacity. 

,::. 87 . 'NG,thing,:.d.one,. in good 'faith pursuant, to this,'Acl"^'W 

Nothing so done invalidated Act hereby repealed, by any registering 


by defect in 
procediire. 


appointment of 


officer, shall be deemed invalid merely 
by reason of any defect in his appoint- 
ment or procedure. 

88. (/) Notwithstanding anything herein contained, it shall 
Registration of documents Dot be necessary for any officer of 
executed by Governmen c offi- Government, 01* for the Admin istra,tor- 
cers, or cercam pubbc fuoc- General o£ Bengal, Madras, or Bombay, 

* *^®*’*®®* or for any Official Trustee or Official 

Assignee, or for the Sheriff, Receiver, or Registrar of a High 
Court, to appear in person or by agent at aay.\registration-office in any 
proceeding connected with the registration of any instrument executed 
by him in his official capacity, or to sign as provided in section 58. 

(2) Where any instrument is so executed, the registering 
officer, to whom such inst^^ is presented for registration m 
If he thinks fit, refer to any Secreiary to Government, or to such 
officer of Government, Administrator-General, Official Trustee, 
Official Assignee, Sheriff, Receiver, or Registrar, as the case may 
be, for information respecting the same, and, on being satisfied 
af the execution thereof, shall register the instrument. 

89 - (/) Every officer granting a loan under the Land Improve* 

Cooks of certain orders, Act, 1883,* shall send a 

^■i:eftili<?ases,an'di'istrwments copy of his •'Order' ' to the registering 
tb he sent tcv regisfeering offi- officer Within the local limits of whose 
cers, and filed, jurisdiction the whole or any part of the 

land to be improved, or of the land to be granted as collateral 
Kcurity, situate; and such:Tegistering officer shall'- .file ' th'e copy 
inhis ]fook'No.\i. . *■ ■. -.,.f ■ 

(. 2 ) Every Comt' granting ;h’"'C^rtfficate'’ of ;'mie of Immove'* 
able 'property under ine Code of "Civil' «' Ffbcedhfe, shall 

■send 4^- copy* of' such'bertiflcalb'to-'tfae iregisteung* officer within the 
Ideal' ' limits ■ of whe^e jurisdiction '-the whole or. 'any part of the 
Immoveable ‘property compri^d -m 'subh certificate Is situate, and 
■such - officer -shall file the copy in his Book No. i. , . ' , . 
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(j) Every officer-' grai^ting* a' loan rmder the Agriculturists' 
Loans Act, 1884,^ shall send a copy of any Instrument whereby 
immoveable property is mortgaged for the purpose of securing the 
repayment of the loan, and, if any such property is mortgaged 
for the sime purpose in the order granting the loan, a copy also 
of that order, to the registering officer within the local limits of 
whose jurisdiction the whole or any palt of the property so mort- 
gaged is situate, and such registering officer shall file the copy or 
copies, as the case may be, in his Book No. i. 

,i(^) Every Revenue-officer granting a certificate of sale to the 
purchaser of immoveable property sold by public auction shall 
send a copy of the certificate to the registering-officer within the 
local limits of whose jurisdiction the whole or any part of the 
property comprised in the certificate is situate,” and such officer 
shall file the copy in his Book No. i, 

£xem piiom from A cL 

90 . (/) Nothing contained in this Act, or in the Indian Regis- 
Exemption of certafn docu- tration Act, 1877,! Or in the Indian Regis- 
ments executed by or in favour tration Act, 1 8 7 f , J or in any Act thereby 
of Government. repealed, shall be deemed to require,,, 

or to have at any time required, the Registration of any of the follow- 
ing documents or maps, namely — 

(a) documents issued, received, or attested by any officer 
engaged in making a settlement or revision of settle- 
ment of land ‘revenue, and which form part of the 
records of such settlement; or 

(^) documents and maps issued, received or authenticated' 
by any officer engaged on behalf or Govemineni 
in making or revising the survey ‘of any land, and 
which form part of the record of such survey ; or 

■ • (<r) documents which, under any law for the time being In 
force, are filed periodically in any f&venne^sffice 
, by patwarles or other officers charged with the pre-. ■ 

, ^ parafion of village-records; or 

'"'fd^'fanads, Inam, -title-deeds, ^and other dociimeols purpo-it- 
' Ing to be or to evidence gran^ 'm by' ' 

' ' ' Government of land, ojr-of aoy |n Isntid; or, -‘f 

^ ■ ♦'Act mi " - i 




(rj nouces given iincler section 74 or section 
Bombay Land revenue Code, 1879.^ of 
rnmt of occirpancy by occupant^ or c 
laud by holders of such land. 

^ All such documents and maps shall, for the ■ 
sections 48 and 49^ be deemed to have been and to be re 
accordance with the provisions of this Act. 

91 . Subject to such rules and the previous pay me 
fees as the Local Government 


Inspection and copies of 
such documents. 

mentioned in section od c 

the inspection of py person applying to inspect the samf ^d 
subject as aforesaid copies of such documen s shall be givs^u. 
all persons applying for such copies. * 

92 . All rules relating to registration enforced in Lower 

coffimed® Burma , prior to the commencement of 

Indian Registration Act, 1877,+ shall 
be deemed to have bad the force, of law, and no suh oJoiSr 
proceeding shall be maintained against any officer or other person 
in lespect of anything done under any of the said rules. 

RtpeaU. 

93. (r) The enactments mentioned in the Schedule are repealed 

Eepeals. extent specified in the fourth 

column thereof. 

(j) Nothing herein contained shall be deemed to affect any 
provision of any enactment in force in any part of British India, 
and not hereby expressly repealed. 


Mtt 4, 
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THE SCHEDULE 


Repeal of Enactmekts* 

(See secimi.g2*) 


Short title, 


Extent of repeal, 


1S77 ‘Ehe Indian Registration Act, The whole, 

1877. I 

1879 The Registration and Limitation 1 So much as is unrepealed. 

Acts Amendment Act, 1879. 

1883 XIX, The Land Improvement Loans 
Act, 1883, 

1886 VIL The Indian Registration Act, j The whole. 

188a. 

1888 VIL The Civil Procedure Code So much as is unrepealed. 
Amendment Act. 1888. 

1891 XII. The Amending Act, 1891 ... In the Second Schedule, 

the entries relatin^c^ to 
Act lil. of S877, 

1899 XVIL The Indian Registration Amend- The whole, 

^ ment Act, 1899, 


So much of section 
is unrepealed. 



THE 


INDIAN SUCCESSION ACT, i 865 ; 

being act no. X. OF/T86a 

j i ■ ■; 

AM£]VD£D UP TO 31ST yANuJtKF^gjrS. 


' by, ' 

!D. E. CRANENBURGH, 

^ V; 


mUSHBD BY 

ki:: and N.,- D. BASt^:3S^'--kk' 

PROPRIETORS! “LAW-PUBLISHING PRESS ” 
3 TO 5, Bo\y Sykbkp, CjocwrrA. 

1918. . ■ 
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ARRANGEMENT OF SECTIONS. 


Sbctions, 

IS- Domicile acq«ired by womaa 
on marriage. 

i 6 s Wife’s domicile during* mar*' 

27. Minor*» acquisition of new* 
domicile. 

18. Lunatic’s acquisition of new 

; domicile. , • 

19. Succession to moveable njro* 

, Perty in British India in ab. 

sence of proof of domicile 


I PART IIL 

Of CONSANGUlNItV*. 
iSo. Kindred or consanguinity, 

■ ati. Lineal CO'iisanguiiiity. ■ 
aa. Collateral consanguinity* 

23. Persons held for purpose of 

to be similarly re- 
, Jated- .to deceased. '■■ ■■■ 

24. Mode of computing degrees of 

£rtnrirA/« ^ *■ 


as- As to what property deceased 
considered to have died in. 

„ • _ , testate. 

^evdlution of such property.-** 
„27. Where intestate has left -widow 
, and lineal descendants, or 
. -.nrldow and ^-Mndred: only, ©r 
widow and n© kindred r 


imun SUCCESSION act* 



Sections, 

aS« Where io testate has left eo 
widow, and where he has left 
no kindred. 


Sections. 

40. Where Intestate has left neither 

lineal descendant, nor father, 
nor mother 

41. Where intestate has left neither 

lineal descendant, nor parent 
nor brother, nor sister. 

42. Children's advancements not 

to be brought into hotchpot. 

PART VI. 

Of THE Effect OF Marriage ani>. 
Marriage- SETTLEMENTS on 
Property. 

43. Rights of widower and widow 

respectively. 

44. Effect of marriage between^ , per» 

son domiciled, and one not 
domiciled, in British India. 

45. Settlement of minor's property 

in contemplation of marriage. 


'Jfiriyl PART V,. 

Of the Distribution of an 
Intestate’s Proprty — 

{Q,)^Where Kb has left Lineal 
Descendants : 

39. Rules of distribution.-— 

30. Where intestate has left child 

or children only i 

31. Where intestate has left no 

child, but grandchild or grand- 
children : 

33. Where intestate has left only 

great-grandchildren or re- 
moter lineal descendants ; 

53. Where intestate leaves lineal 
descendants not all in same 
degree of kindred to him, and 
those through whom the more 
remote descend are dead. 

Where the Intestate has left 
ne Lineal Descendants : 

34. Rules of distribution where 

intestate «has left no lineal 
descendants: 

35. Where intestate’s father living s 

36. Where intestate’s father dead, 

but his naother, brothers, and 
sisters living s 

37. Where intestate’s father dead/ 

and his mother a brother or 
sister, and children of any 
deceased brother or sister 
liying':’ ' 

Where "intestate’s father’ dead, 
w;,. •-'and his mother and children , 
of Mm deceased brother or I 
<*4... , sister Hviog't ' 

Wh^re intestate’s father dead ' 
f'"' 'hit' his mother living, and no i 
,':..hpther| sister, n^hew, or j 


PART VIL 

Of WitLs ANO Codicils. 

46. Persons capable of makini 

wills. 

47. Testamentary guardian* 

48. Will obtained by fraud, coer« 

cion, or importunity. 

49. Will may be revoked or altered* 


PART Vllj* 

Of] the Execution of Unpriyi** 
LBGEO Wills. 

30. Execution of unprivileged wills. 
51* Incorporation of papers by ro 
ference. ‘ , 


' .PARTI'X , - 

Of Fmrttmm Wilul 

53. Privileged will. ' 

53*- ■"Mode of miking, , and mies ler 
executing, prittlegod ‘ ; 
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Sections. 

PART X ^ 

Of thb Attestation, Revocation, 
Alteration and Revival of 
Wills, 

54. Effect of gift to attesting wit- 

ness. 

55. Witness not disqualified by 

interest or by being executor. 

56. Revocation of will by testator’s 

marriage. 

Power of appointment defined. 

57. Revocation of unprivileged will 


Sections. 

72. Ko part rejected if it can be 

reasonably construed. 

73. Interpretation of words repeated 

in different parts of will', 

74. Testator’s intention to be effec* 

tuated as far as possible 
7$. The last of two inconsistent 
clauses prevails 

76. Will or bequest void for uncer- 

tai nty. 

77. Words describing subject refer 

to property answering descrip- 
tion at testator’s death* 

78 Power of appointment executed 

“by general bequest. 

79 Implied gift to objects of poweC 

in default of appointment. 

80. Bequest to “heirs,” etc. of par- 

ticular person without quali- 
fying terms. 

81. Bequest to “ representatives,*^ 

&c., of particular person* 

8a. Bequefst wiT.hout words of lirai- 
tation, 

83. Bequest in alternative. 

84. Effect of words describing a class 

added to bequest to a person. 
83. Bequest to class of persons un- 
der general description only, 

86. Construction of terms. 

87. Words expressing relationship 

denote only legitimate rela- 
tives, or, failing such relatives, 
reputed legitimate, 

88. Rules of construction where will 

p^ir ports to make two bequests 
to same person. 

89. C o n s t i t u t i o n of residuary 

legatee. 

90. Property to which residuary le- 

gatee entitled, '' 

91. Time of vesting of .legacy in 

general terms. 

91^. In what case legacy lapses. 

93. Legacy does not lapse if one of 

two joint legatees' die before ' 

■ • testator. 

94, Effect of words showing testa- 

tor’s intention to give distinct ■ 
shares. 


or codicil. 

58. Effect of obliteration, interline* 
ation or alteration in unpri- 
vileged will. 


59. Revocation of privileged will 

or codicil. 

60. Revival of unprivileged will. 
Extent of revival of will or co- 
dicil partly revoked and after- 


wards wholly revoked. 

PART XL 

Of the Construction of Wills. 

6i. Wording of will. 

€2 Inquiries to determine questions 
as to abject or subject of will. 

63. Misnomer or misdescription of 
object. 

^4. When words may be supplied. 

6$. Rejection of erroneous particu- 
lars in description of subject. 

66. When part of description may 
not be rejected as erroneous. 

I67. Extrinsic evidence admissible 
in case of latent ambiguity. 

68. Extrinsic evidence inadmissible 
in cases of patent ambiguity 
or deficiency* 

Meaning of clause to be collect- j 
ed' from entire will. 

70* When' 'words may 'be under- 
' stood’ in restricted sense, and 
when, in sense wider than ■ 
usqal* 

■'71* - Which of two possible construc- 
tions preferred. 
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Sections. . • 

95 * Wh^a lapse<J share, goes as -nn* 
disposed of, ' ' ' ' 

When bequest to testator’s child 
or lineal descendant does not 
lapse on his death in testator’s 
lifetime, 

97- Bequest to A for benefit of B 
does not lapse by A’s death. 

§o. Survivorship in case of bequest 
to described class. 

PART XII, 

Of Void Bequests, 

99 * Bequest to person by particular 
description, who is not in 
existence at testator’s death. 

SOG. Bequest to person not in exist- 
ence at testator’s death, subject 
to prior bequest. 

101. Rule against perpetuity. 

loa. Bequest to a class, some of 
whom .may come under rules 
in sections loo and loi, 

lo3.»Bequest to take effect on failure 
, of bequest void under section 
100, loi, or 102. 

304. E&ct of direction for accumu- 
lation. 

105. Bequest to religious or charita- 

. ■ . ble us^s. ' . • i 

" ‘ ' PARtlan. 

^ Ot ‘ THS V aSTlNG OF LeOACIKS. 

ICNS* IHate of vesting? of legacy when 
payment or possession , post- 


Sections. 


One of two separate and tum 
dependent bequests to so«t 
person may be accepted, and 
the other refused. 


PART XV. 

Of Contingent Bequests, 

111. Bequest contingent npon speci- 

fied uncertain event no tim® 
being mentioned for its occur- 
rence, 

1 12. Bequest to such of certain per- 

sons as shall be surviving at 
some period not specified. 


mmAW siTCcassioH acr ml 


Sections, ■ 

W4, Performance of condition, pre- 
cedent or snbsegiient' within, 
■ specified time. ' 

Further time incase of .fraud* 


PART X¥II. 

Of Bequests with Directions as 
TO Affication or Enioymbnt. 

125. Direction that fund be en ployed 

in particular manner following 
absolute bequest of same to or 
for benefit of any person. 

126. Direction that mode of enjoy- 

ment of absolute bequest is to 
be restricted to secure speci- 
fied benefit for legatee, 

127* Bequest of fund for^ certain pur-- 
poses some of which cannot 
be fulfilled. 


PART xvin. 

Of Bequests to an Executor. 

128* Legatee named as executor can- 
not take unless he shows in- 
tention to act as executor. 


PART XIX. 

Of Specific Legacies. 

129. Specific legacy defined. 

130. Bequest of sum certain where 

stocks, &c., in which invested 
are described. 

13 1. Bequest of stock where testator 

had, at date of will, equal or 
greater amount of stock of 
same kind; 

132* Bequest of money where, not 
payable until part of testatoPs 
' , , property disposed ■ ol in certain 

way..,,,,' . . 

133, W,hen enumerated, articles not' 
' deemed specifically' bequeath-. 

•'.ed.' 

134. E0ten.ti,q«i In form, ' of specific 

•’ ' , bequest to several pesrsons in 

', succeswu. 


Sections. 

13s- Sale and Investment of proceeds 
of property bequeathed to two 

or more persons -.in succccs- 

.sion, . 

'13d. Where deficiency of assets .to 
pay legacies, specific legacy 
.not to abate with genera 
legacies. 


PART XX. 

O F D emonstrative:: Legacies. ' . 

137. Demonstrative legacy defined. 

138. Order of payment when legacy 
. directed to he paid out of f una 

the 'Subject of specific ihgacy. 


, ;;.:PARf :';::XXT^ 

■ Of’ A 33 Ea 4 PTidf.;::bF:;i:LEf^d,I.k^ 

139, Ademption explained* 

140. Non-ademption of demonstra- 

tive legacy, , , 

S41 Adempt|d'n'-p!.\'::Spec:i^iC; bequest: 
of right to receive something 
.. frG.m:;-tii;ird'' 

142. Ademption ^f^ tanta by testa- 

tor’s receipt of part of entire, 
thing specifically bequeathed, 

143. Ademptiot? tanto by ' testi-*’ 

tor’s receipt of portion of en- 
tire fund, of which portion has 
been specifically bequeathed* 

144. Order of payment where portion 

of fund specifically bequeath- 
ed to one legatee, ,and legacy 
' charged'^n' same'lund‘'-''''tG'-'''3si-''' 
other, andj ' , testator having 
received portion of that fundi 
remainder Insufficient to pay 
both legacies. 

145. Ademption- where stock specifi- 

.callj bequeathed does not 
exist at testator’s death, _ - 

146. ’ Ademption i&nt& where 

stock 'Specifically bequeathed 
'■exists in part only at'-testn- 
tops death,’ 


I'MJPilAJSf StJCCESSXOIf’.' 'ACS'*' 





■■■-■ .Suctions. 

147^ Noo-adcmption. of 'speoMe PART TXIV" f ' 

Iseqisest of goods dosoriLd as ■■ ^aki | 

conoectod with cerfcaia .place Of Bs«}0ests’ oF'^the Interests or 
tAU tmf removal Produce of a Fund* 

145. Wften removal of thing he-' ■' 

jftieathed does not constitute Bequest of interest or produce 
%demptioii. of^fuhdi 

JI49. When thing bequeathed ' is a - 

valuable to be received by PART XXV. 

Person. Ov 


te of will and tes- j Period of vesting where will 
’h. directs that annuity be pro- 

[bj-ct without tes- vided out of proceeds of pro- 

?^le<^ge. * perty, or out of property 

ically bequeathed, generally^ or where money be* 

J party on condi- queathed to be invested In 

be replaced. purchase of annuity, 

icalJy bequeathed, Abatement of annuity 

jiaced and belong- Where gift of annuity and 

tor at his death. residuary gift, whole annuity 

—— to be first satisfied. 

XXII.' ' 

PART XXVI. 

’ OF Liabilities j ^ 

THE Subject | Legacies to Creditors and 
quest. Portion ers. 

of executor to entitled 

ecific legatees. r~l°, f 

testator^ title to entitled to 

eathed to be at igg Nh^^aI ^1! 

•state aoemption by subsequent 

of legatees im- provision for legatee. 

jpertyfor which PARrlfXVtr 

or rent payable fAKi AXVII. 

a. , Of Election. 

specific Jegatee^s ^ 

Stock Companv. Circumstances in which elec* 

tion takes place. 

id8. Devolution of interest reJIn- 
Xill. quished by owner, 

i 6 s). Testator’s belief as to his owne*. 
Oescbibid ship immaterial 

* Terms* 170. Bequest for man^s benefit how re- 

» i.,...pSSir.CK.'iSS; 

• ; ‘ ly not put to election,-!*; . ' , 


JMMAM’ SUCCESSION ’ACT. 


SSCWONS* 

Person taking, in. Indiirtiiaal ca- 
'■ pacity under will may, in otker 
^ characterj, elect to take -in 
opposition. 

* 73 * When acceptance of benefit 
given by will constitutes elec* 
tion to take under will. 
iy4. Presumption arising from enjoy- 
ment by legatee for two years. 
175. Confirmation of bequest by act 
of legatee* 

170. When testator^s representatives 
(pi'U.. may call npon legatee to elect. 

I {Effect of non-compliance. 
•I77*,^PcstpOflement of election ' in 
case of disability 

Of Gifts in Contemplation 
OF Death. 

iyS. Property tansferable by gift 
made in contemplation of 
death. 

When gift said to be made in 
contemplation of death. 

Such gift resumable. 

^ When it fails. 


PART XXIX. 

Of Grant of Probate and Letters 

OF ADMiNISTRATlON. 

179. Character and property of exe- 
cutor or administrator as such. 
180* Administration with copy an- 
nexed of authenticated copy 
of will proved abroad. 
iSl. Probate only to appointed ex- 
ecutor, 

182. Appointment, express or impli- 

ed. 

183. ^ Persons to whom probate can- 

not be granted. 

184. Grant of probate to several exe- 

cutors simultaneously or at 
different times, I 

185. Separate probate of codicil 

discovered after grant of pro- 
bate. • , 


lie: 

i Sections, 

Procedure when different eie**:' 
cutors appointed by codicil. 

186. Accrual of representation to 

surviving executor. 

187. Right as executor or legatee 

when established. 

188. Effect of probate. 

189. To whom administration may 

not be granted, 

190. Right to intestate’s property 

when established. 

191. Effect of letters of adminia- 

t’ration. 

192. Acts not validated by adminis- 

tration. 

193. Grant of administration where 

executor has not renounced. 
Exception. 

194. Form and effect of renunciation 

of executorship. 

19s* Procedure where executor re- 
nounces or fails to accept 
within time limited. 

196. Grant of administration to uni- 

versal or residuary legatee. 

197. Right to administration of r©-« 

presentative of deceased re- 
siduary legatee, 

198. Grant of administration where 

no executor nor residuary 
'legatee, nor representative of 
such legatee. 

199. Citation before grant of adminis- 

tration to legatee other thai» 
universal or residuary, 
aoo. Order in which connections en- 
titled to administer. 

201. Administration to widow unless 

Cwurt see Cause to exekdeber*’ 

202, Association with widow in ad- 

ministration. 

203. Administration where no widow 

or widow excluded. 

Proviso. 

204 , Title of kindred to admin istra-* 

tion* ' , 

203. Right of widower to admkiste®* 
tIon of wife’s estate, ■ 1 ' ' 

Grant 'jof 'administration to 
‘ ”■ creditor. 


iH3>iAK sircesssiojr ac % 



SmcTiONs, \ 

Soj. Adittinistrationt where property 
'' left in British- India, ’■ ' 

PART XXX. 

Of Lishted Grants. 

{a.)~Granis Hmiied in Duf-aiion. 

so8. Probate of 


Sections. 

'2ia3. Administration limited to pur# 
- pose of becoming , party to- 
■. snit to be brought against ad-^ 
ministrator. 

224. Administration limited to col* 

lection and preservation of 
deceased's property, 

225. Appointment, as admlnlstrtitp% 

of person other than one who, 
under ordinary circumstanceSj 


copy or draft of lost 

209. Probate of contents of lost or 
destroyed will,^ 

SIO. Probate of copy where original 
exist.s. 

21 1. Administration until 5will pro- 

duced. 

ih,)^Granis for ike Use and Benefit 
of others having Rights 

212. Administration, with will an- j 

nexed, to attorney of absent 
executor. 

213. Administration, with will an- 

nexed, to attorney of absent 
* . . person who, if present, would 

be entitled to administer. 

214. Administration to attorney of 

absent person entitled to ad- 
minister in case of intestacy. 
215* Administration during minority 
of sole executor or residuary 
, - . legatee. , , \ 

B 0 . Administration during minority 
of, several ^executors or resi- 
duary legateeir. 

217. Administration for use and 

benebt of lunatic/ws hahens. 

218. Administration pendente Ute, 

Special Purposes* 
Probate limited to 


T purpose speci 

■ ned'ip wdh ' 

Administration with will an neX' 
•-Ui'-.^ved limited ■ to particular' put' 
. ’ 'pose. ' “ ' . ^ 

'tfti* Adiiam|slration Jimited to pro- 

S in which person has 
imaLiptereai 

mk: Administraliion limited to suit 


(h»)'^Remmtion ^ Gramis^ 

234 , Revocation or annulmeat for 
just cause.' . 

“Just cause/’''- 




iKBiAK mcms^on act. 


Sbctiow®. 

PART XXXL(ikiS*^ 

Of the 'Practice In Gjrantinq and 
REVOKING Probates and 
Letters of Administration, 
^ 35 - Jurisdiction of District Jud|»e 
in granting and revokingpro- 
bates, Slc, 

Power to appoint Delegate or 
District Judge to deal with 
non-contentious cases. 

336, District Judge's powers as to 
grant of probate and adminis- 
tration. j 

^37. District J udge may order person 
to produce testament ary 
papers. 

338* Proceedings of District Judge's 
Court in relation to probate 
and administration, 

339. When and how District Judge 
to interfere for protection of 
property. 

240, When probate or administra- 

tion may be granted by Dis- 
trict Judge. 

241. Disposal of application made to 

Judge of District in which 
deceased had no fixed abode. 
24XA. Probate and letters of admi- 
nistration may be granted by 
Delegate. 

243* Coiiclusiveness of probate or 
letters of administration. 

Effect of unlimited probates, &c., 
granted by High Court, 

242A. Transmission to High Courts 
of certificates of grants under 
proviso to section 242. , , 

243. Condusiveness of application 
. for probate or administration 

if properly made and Verified. 

244. Petition for probate, 

245, In what cases translation of 
, . .will to beannextd’ to'p'etition. 

Verificatibn of translation by 
person other than Court trans- 
lator. 

246, Petition for letters of adminis- • 

tration. 


d: 

'Sections. 

246A. Addition to statements in peti» 
tion, &;c., for probate or Jetter*" 
of anministration in certai|i 
cases.' 

247. Petition for probate or admi- 

nistration to be signed and 
■ verified. 

248. Verification of petition for pro- 

bate by one witness to will, 

249. Punishment for false averment 

in petition or declaration. 

250. District Judge may examine pe- 

titioner in person, require fur- 
ther evidencei and issue cita- 
tions to inspect proceedings. 
Publication of citation. 

251. Caveats against grant of probate 

or administration. 

252. Form of caveat 

253. After entry of caveat, no pro- 

ceeding taken on petition un- 
til after notice to caveator..,, 
253A. District Delegate when not to 
grant probate or administra- 
tion. 

2S3B. Power to transmit statement 
to District Judge in doubtfal 
cases where no contention, . ■ 

353C. Procedure where there is con- 
tention, or District Delegate 
thinks proWteor iettets of ad- ^ 
ministration should be refused ■ 
I in his Court. 

' 254. Grant of probate to be undef 
seal of Court. 

Form of such grant. 

255. Grant of letters of' adraiitiistra.* ■; 

tion to be under seal of <iourt» 
Form of such grant. 

256. Administration'bond. 

.-Assignment of administration- 

bond, 

258* Time for grant of probate an 4 '' 
administration. , ' , / 

259. Filing of original wills of ■ 

' .probate or administration'' witS' , ; 
will annexed granted, ' > ' . ' 

:2,6o.' Grantfee of probate or' ad minis- ' 
tration alone 'to sue^ &c., ^ 

, same, revoked.. 




xnDUM Accession act* 


Sections. 

in contentioits cases. 
102, Pa^fment to executor or admiuii* 
,1. ;• before probate or ad« 

■ ministration re* revoked, 

Ri^nt of such executor or ad- 
A ^ieistratorto re*coup himself. 
203, Appeals from orders of District 
Judge. 

2 (> 4 - Cf^current jurisdiction of High 
Court. ^ 


PARTXXXIL 

Of Execotors op thsir own 
Wrong. 

Rxecator of his own wrong, 
loo. Liability of executor of his own 
Wrong. 

PART XXXIII. 

Of the Powers of an Executor 
iKSy. 


SKCTXOHS.' ' 

PART XXXIV. 

Of thk Duties of an Executor 
OR Administrator.— 


In respect of causes of action 
surviving deceased, ^nd rents 
due at death. 

Demands and rights of action 
of or against deceased survivor 
' to and against executor or ad- 
iDinistrator. 

to dispose of property, 
iyo. Purchase by executor or ad- 
ministrator of deceased^s pro- 

' ■ ' : ^ ^ , ■■ ; 

S71, Powers of several executors or 
admiuistrators exercisible by 
one. 

^70. Survival of powers on dekth of 
one of several executors or 

of a.^ministrators of el'^ 
/feots.unadmini^tered. 

ajs., Pow«W Cf "njtoried execntrk or 


276. As to deceased^s funernal. 

O77. Inventory and account. 

077 A, inventory to include property 
in any part of British India in 
. . vCertain' cases,;,, 

278. As to property of, and debts 
owing to deceased 

279. Expenses to be paid before all 
'debts. 

280. Expenses to be paid next after 

such expenses. 

281* Wages for certain services to 
be next paid, and then other 

:'':;::;;:de'btsv: 

'282.0Saye'as' aforesaid;, ;:;;;alt^':deb 

be paid equally and rateably* 

283. Application of moveable pro- 

perty to payment of debts, 

* where domicile not in British 
India. 

284. Creditor paid in part under sec- 

tion 283 to bring payment into 
account before sharing in pro- 
ceeds of Immoveable properly. 

285. Debts to be paid before legacies,, 

286. 'Executor or administrator' ' hot- 

bound' to pay ■ legacies without. 

2S7.' Abatement of general legaciesJ" 
Executor not to pay one legatee 
in preference to another; 

288. Non* abatement of specific l®g.Rcy 

when assests suiEcientto pi^ 
debts. 

289. Right under dembnstrative le- 

gacy when assets suiBcient to 
■ -pay -debtS'"" 'and' " ■■-■necessary' ' ■'■'" 

.penses, 

290. Rateable abatement of specific 

legacies. 

291* Legacies treated as general for 
purposes of 


tmun svccmstoK act .- 


SscTiom , 


PART XXXV. 

Of"thi''Exbci;tc«"s As$«nt to a 
Legacy. 

Assent necesssry to complete 
.■ legatee's title. 

293. Effect of executor-'s assent to 
specific legacy* 

, .Nature of assent, 

294- Conditional Assent. 

295. Assent of executor to his own 

Implied assent. 

296. Effect of executor’s assent. 

297' Executor when to deliver" lega* 




PART XXXVL 


Of the P.ayment and Apportion* 

298. Commencement of annuity 

when no time fixed by will. 

299. When annuity, to be paid 

quarterly or monthly, first 
fails due. 

300. Dates of successive payments 

when first payment directed 
*0 be made whithin given 
time Or on day certain. 
Apportionment where annuit- 
ant dies between times of pay- 
/ ment, 



PART XXXVIL 

Of the Investment of Funds to 
PROVIDE FOR Legacies, 

3ci» Investment of sum bequeathed 
where legacy, not specific, 
given for life. 

302. Investment of general legacy 

to be paid at future time. 
Intermediate interest, 

303. Procedure when no fund charg* 

ed with, or appropriated -to, 

' - ahnuitj. 

,304t Transfer^ to residiia|ry legatee 
of contingent 'bequest, ' 


'.Sections, ' 

30s* Investment of 'residue bequeat!** 
ed for Iffe^, ^without ’’direction 
to Invest in ' particular securi* 
ties. 

306. Investment of residue bequeath* 

ed for life with direction to 
invest in specified securities, 

307. Time and manner of conversion 

and investment. 

Interest payable uutil invest- 
■ment, '■■"'■I-', 

! 308. Procedure where minor entitled 
to immediate payment or pos- 
session of bequest, and no 
direction to pay to person on 
'■ his behalf. ' , 


Of thb- PboWjCkoaSd iNTEKssy^^ 

Legacies. 

309. Legatee’s title to produce of 

Specific legacy. 

3JO. Residuary legatee’s title to pro- ' 
duce of residuary fund. 

31 1. Interest when no time fixed fox 

payment of general legacy. 

312. Interest when time fixed. 

3^3- Rate of interest. 

314- No interest on arrears ©f an* 
nuity within first year after 
testator's death. 

315* Interest on sum to be invested 
to produce annuity. 

PART XXXIX, 

Of the Refomding of Legacies. 

316. Refund of Isgacy paid nuder 
Judge’s orders. 

Vtl' voluntarily. 

318. Refund when legacy has he. 

come due^ on perfoririance «jtf 
condition within further time ' 
allowed under section 124, ^ 

319. When each legatee compeliahle 

to refund In proportion . , • 


INDIAN SUCCESSION ACT. 



5J!CTI0NS- , - 

(jhccit 3PART XL. 

Or THE Liability of ah Executor 
OR Administrator for Devasta- 
tion. 

327. Liabilit y of executor or admi- 

Ill’s tratar for devastatiOR 

328. Liability of executor for neglect 

to get in any part of property. 


Skctiohs. 

3^0. , Distribution of assets* 

’ Creditor may follow assets* 
^J 3 s. Creditor may call upon legatee 
to refund. 

When legatee,, not satisfied or 
compelled to refund under 
section 321, cannot oblige one 
paid in full to refund. 

333. When unsatisfied legatee must 

first proceed against executor, 
if solvent, 

334. Limit to refunding of one 

legatee to another, 

325. Refunding to be without inter- 

est. 

326. Residue after usal payments 

to be paid to residuary legatee. 
326A. Transfer of assets from British 
India to executor or admi- 
nistrator in country of do- 
micile for distribution. 


PART XLL 


Miscellaneous. 

330! ] 

331. Succession to property of 

Hindus, &:c., and certain wills, 
intestacies, and marriages not 
affected. 

332. Power of Governor-General in 

Council to exempt any race, 
sect, or tribe in British India 
from operation of Act. 

333 Surrender or revoked probate 
or letter of administration. 


I SCHEDULE-i^^fmUd.] 


ACT NO. X. OF 1865 :* 

The Indian Succession Act, 1865. 

Bkckivbd the G.-G’s Assent on the i6th March 1865. 

to jiwiind ^nd difine ih€ JLnw of Intisiate and T$$iaM&niciTf 
Succession in Briiuh India, 

Whereas it is expedient to amend and define the rules of law 
applicable to intestate and Testamentary 
Preamble. Succession in British India ; It is enacted 

as follows : — 

PART L 


Preliminary. 

Short title. , Act may be cited as “The 

Indian Succession Act, 1865/ 

2. Jlxcept as provided by this Act, or by any other law for 

Act to constitute law of «me being in force, the rules herein 
British India in cases of in- contained shall constitute the law of 
testate or testamentary sue- British India applicable 10 ail cases of 
intestate or testamentary succession.f 

* Act X, of 1865 has been declared in force in— « 

(1) the Santhal Parganas {see Reg. HL of 187a, s. 3, as amended by- 
Reg. IIL of 1886) : 

(aj the Arakan Hili District,bufc not so as to affect Native Christians 
:1'874, ^ 

(3) Burma generally except the Shan States {$ee Act XX» 
of 1886, s. 6): 

(4) British Baluchistan {see Reg I. of 1890, s. 3). 

■*' , Tho has been declared^ under the Scheduled Districts Act (XIF^ 
of|i874), to be in force in the following Scheduled Districts s— 

The districts of Hasaribagh, Lohardaga, and. Manbhum, and Pargana 
DhaJbhum, and the Kolhan in the district of Singbhum.— See GmsUe of 
^ india, Oct. 52 , 1881. PtVl, p* 5^4 

' ^ , The North-Western' Provinces Tarai*— See Gmeiie 0/ India^ Sep.' ^3, 
1876, Pt. I , p. 305. • ' ; \ 

As to the application of portions of the Act to the' Wills of Hindus, . 
|ainas, Sikhs, and Buddhists in the Lpwer Provinces of Bengal, and in the 
.towns of lifadras and Bombay, see .the ‘.Hindu Wills Act (XXI. of tSyo),., 

As to the exemption of Parsis frona portions' of the Act, ^ee the. paisd 
Intestate. Succession Act (XXL of .1865).. .For further exempt ions fropa-.thi; 
Act, see »s. 331, 33^2,. - ..v.-" 

t,5#e la B, L, R. 427. ' ‘ , 


IHBUN SUCCESSION ACT, 


[ii€t 



. , ^ In this Act, uoless there be 
something repogoaht in the subject or 

context, — 


litterpretation-clanse, 


Person” includes any company or association, or body 
„ or persons, whether incorporated or 


‘‘ Year” and “ month ” respectively 
mean a year and month reckoned ac- 
cording to the British calendar : 

** Immoveable property^' includes land, incorporeal tenements, 
«lm«,oveabie property.” things attached to the earth or 

^ permanently fastened to anything wnich 
is attached to the earth : 

Moveable property ” means pro* 
Moveable property/* party of every desq/iption except Im* 

moveable property : 

Province” includes any division 
^'Province/* of British India having a Court of the 

last resort: 


Month/* 


means ' the territories which are or may be* 
come vested in Her Majesty or Her 
Successors by the Statute 21 and 22 ¥ict, 
ike defier Govertmeni of India) : J 

District Judge” means the Judge 
of a principal Civil Court of original 
jurisdiction : 

any person who shall not have compleled 
the age of eighteen years, and ** minor- 
ity ” means the status of such person: 


Distnct Judge* 


, Probate and Adrainisttatioii Act (V. of 1881), a, '3* 
Mere words, repealed by the Repealing Act (XI I, of 

Wbfds repealed by Act X* of *914 have been omitted hete. 

Sm I B: L. R,, 0 . C. J,, 13, Act IX. of 1875. 3*, 



IHJDIaH SMOfiSSIOif act. 


means the legal' declaration of the intentions of ‘ the 
testator with respect to his properly, 
• which he desires to foe carried Into efiect 
after his death : 


Codicil ” means an instrument made in relation to a will, 
Codicil” and explaining, altering or adding to its 

* dispositions. It is considered as form- 

ing an additional part of the will : 

Probate ” means the copy of a will certified under the seal of 
Probate ” ^ Court of competent jurisdiction, with a 

^ grant of administration to the estate of 

the testator : 


Executor” means a person to whom the execution of the 
„ last will of a deceased person is, by the 

testator s appointment, confided : 

** Administrator ” means a person appointed by competent 
authority to administer the estate of a 
Administrator*’^ deceased persoH when thete is no exe- 

cutor : 

And in every part of British India to which this Act shall 
Local Goverament.” extend, Local Government ” shall mean 
the person authorized by law to ad- 
minister executive government in such part; and 

High Court shall mean the highest Civil Court of Appeal 
Coiirt ” therein, ^ imd for ihe purposes o/sec^mmt 

^ ' * 242r242A^ 246A,and ^ 774 , skull m 

dude ihe Couri of ike Recorder of Rangoon* 

4 , No person shall, by marriage, acquire any interest In -the 
. iiifcerests aod powers not , 'property of the person whom he or she 
acijMred nor -lost by mar- ^ marries,* .nor become 'Incapable of doing' 


♦ Jli©, .definition of **H%h Coart■'^ has been added by the Probat# 
and jUtters , of Administration Act CXIIL of s* i j bnt the portiod- 
itaiieteed has ’been repealed in Lower Burma by the Lower Burma 'Cdwftt 
Act C¥L Of- 1900},, \ 

Act X., 




INIsmi '.SUCCfiSSIOII 4CX, 


act m respect of bis 
aave dome If unmarried,* 


properly which be or ihe could 


FART II. 

Ow Domicile, 

India of 

^ regulated by the 

iPdis., wherever he may 
BaS his domicile at the time of his 

JS^te^JPPfirly of a person deceased is 
>:« !^,hich ,},e bad his doipiciie 


5. Saccessloa to the 

Law rej^uiatin^ succession 
to deceased personas ina' 
moveable and moveable pro- 
perty respectively. 


Iliusiraisofis, « 

<«) A, having his domicile in British India diflo i„ ir i 
moveable property in France, moveable prooertf ’in pLi ^ 

both moveable and immoveable, in Bridsh In^a" ®Th ®“'*’ 
whole is regulated by the law of British India. succession 

- 'domicile in France die*, in l 

aul. ;The;suc^eYs1ora?mo°vla^^^^ « Briti 

Enelishman d^in. Hnn;T;iT.a7:‘ “** moveable property 

succession to tfae Im 

person cap only have 
domicile for the purpose of succesi 

his moveable property, 

7. The domicile of ori^n of ^ry person of lemtimafe 

sc?sriS?fti:l.:i;?bf S, Srtb hi?’S17 

child, in the countryls which® hTS 

^idled at the time of the facer’s deathi. ■ ' ’ 


India, and leaves 

■M* Tti.e r- — 

which govern, in France, the 

Englishman dying domiciled in FrT^cTaTdThe 
able property is regulated by the law ot British 

_ One domicile only affects 
succession to moveables.** 



S0CC«SSiaH' ACT* 


lUustmHm* 

'At the time of the birth of A, his father was domiciled in England s 
A’s domicile of origin is in England, whatever may be the conntry In whicli 
lie was born. 

. 8. The domicile of origin of an illegitimate child is in thes 

countiy in which, at the time of his birth, 
his mother was domiciled* 

9. The domicile of origin prevails 
until a new domicile has been acquired. 

A man acquires a new domidie by taking up his fixed 
Acquisition of new domi- habitation in a country which is not that 
die. oi his domicile of origin. 

Mxplaniiion . — A man is not to be considered as having taken 
^np his fixed habitation in British India merely ' by reason of his 
residing there in Her Majesty's civil or military service, or in the 
exercise of any profession or calling. 

Ulustr§iiom, 

(a) A, whose domicile of origin is in England, proceeds to British 
Indl^, where he settles as a barrister or a merchant, intending to reside 
there during the remainder of his life : His domicile is now in British 
India. 

(§} A, whose domicile is in England, goes to Austria, and enters tho 
Austrian servicei intending to remain in that service ; A has aci|uired t' 
■domicile in Austria. 

, («?} A* whose domicile of origin is in France, comes to reside in British 
India' under an engagement with the British Indian Government for a 
cercain number of years. It is his intention to return to France at the end 
of that period : He does not acquire a domicile in British l(?dia. 

A, whose domicile is in England, goes to reside in British India 
lor the purpose of winding up the affairs of a partnership which has behii , 
dissolved, and with the intention of returning to England as soon as that ‘ ' 
purposs is accomplished : He* does not by such residence, acquire a domi- 
cile, in British India, however long the residence may last, 

'*• A, having gone to reside In British ‘ India dnder the circumstance 
mentioned in the last preceding illustration, afterwards alters' his intention, - 
.and takes up hi® fixed habitation in BritAh India; A has acquired a domi- ■ 
bile in British India* \ 

'(/) Af ^hose’’ domicile is in the French .Sefcfeiemeat of Chanderna|or%,‘’' 
Is compelled by political ewnts to fate refuge in Calcutta, and 'resides in 


Contiauance of domicile or 
origin . 
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c.aiciatfca for many years m ilie liope of such t 

° safety to ChandernagorJ 

esidence, acquire a donsicsie in British India. 

(g) A,^ come to Calcutta under the cm 

ast preceding illustration, 

changes have occurred i,. 

fflagore, and he intends thalt^hls 
A has acquired a domicile 


continues to reside there after si 
as would enable him to return with safety 
residence in Calcutta shall be 
in British India, 

11 . Any person may acquire a domicile in Britis 
^ Special mode of acquir- making and depositiijef in s< 

Iniia. ' British India (to be fixed 

.mH^r 1 , 5 c t,„ 4 f i.- , Government) a declaration i 

domicile, pr« 

preceding the time of bis making such declaration. ^ 

12. A person who is appointed by the Governme 

Domicile not acquired by to be its ambassadoj 

part of his family. does not acquire a domicL 

*» - country by reason only r 

there tn pursuance of his appointm^int ; nor does any Jthi 
<lo“'cile by reason only of residing with £ 
of bis family or as a servant. ® 

IS. A new domicile continues until the former 

<do£iSfe‘"'‘"“ ‘’®" Bas been resumed, or another 1 

^ acquired, 

14. The domicile of a minor follows the domicih 
Minor’s domicite. parent from whom he derived I 

• cile of origin. 

« LSieTXr ■*“ 

employment in the service of Her Majesty, or ba^°sS ^ 
«)nsen£ of the parent, in any distinct busineS 

marriage a woman acquires the domicile 





mnuil' stycGEssioif act, ' 

"° longer follows that ofhei 
^y *e sentence of a competent. Court, 
husband is undergoing a sentence of transportation 

. Except in the cases above provided for, a person can- 
^acqu.sition of not, during minority, acquire a new 
• “■ domicile. 

An insane person cannot acquire a new , domicile in 
's^acquisition of any other way than by his domicile 

following the domicile of another person. 

If a man dies leaving moveable property in Britisn India, 
^ u ‘1^® absence of proof of any donnit^ilg 

^ Pfoo f of d^i- succession to the property is 

ere. regulated by the law of British India. 


PART in.* ' Sai 

Of Consanguinity. 

3 or consanguinity is the connexion or relation 
iguinity. “ persons descended from the same 
. stock or common ancestor. 

consanguinity is that which subsists between two 
ity. persons, one of whom is descended in 
^ direct line from the other, as between 
itner, grandfather, and great-grandfather, and so 
direct ascending line, or between a man, his son, 
andson, and so downwards in the direct descend- 


not apply td Pirsis.-iS« the p,rsi Intestate $a^. 



^KBUl^.SV€C:KSSlOir ACT. 

82 . Collateral cousaogmmty is ^ that , which subsists betweeU' 
Collafcisra! coij-sangwiii-ity, ■ pc^sOBs who axe descended from- 
ni j ^ ancestor, but neither 

01 whcm IS descended m a direct line from the other. 

For the purpose of ascertaining in what degree of kindred my 
collateral relative stands to a person deceased^ it is proper to reckon 
upwards from the person deceased to the common stock, and then 
downwards to the collateral relative, allowing a degree for each 
Person, both ascending and descending. 

28. For the purpose cf succession, there is no distinction, 
fwsons htid fur purpose betweet) those who are related to "a 
perscn deceased through bis lather and 
those who are related to him through 
his mother; 

nor between those who are related to him by the full blood 
and those who are related to him by the half-blood ; 

norbetwep those who were actually born in his lifetime and 
K ® date of his death, were only conceived in the womb, 
but who have been subseQuentlj bom alive. 

24. In the annexed table of kindred, the degrees are computed 

A^de of computing de- as far as the sixth, and are marked bw 
grew of kindred. n„m,»ral iMrttitCUDy 


of a cousin>ger<iiao is in the same degree as the 
of a , great-uncle, for they ve both in the sixith flegr^ ttf 


WfiMSJ 
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table of consanguinity. 


' Great- 
Grand- 
father’‘s 
^'ather, 


Great- 

Orand- 

'.'"'fAiimr,..'’" 


..Great-.' 

Great- 

Uncle. 


Grand- 

father* 


Great- 

Uncle. 


Fatijer. 


The person 
whose rela- 
tives are toj 
be reckoned, 


y 


Uncle. 

\ 

1 Great--: . 
Uncle's 
Son, 




\ 

■ ' '.s 

\ 


Brother. 

Cousin- 

german. 


, Second 
Cousin, 


Son. 

I 

1 


1 Nephew. 

j i german. I 

Grandson. 

Son of the 
Nephew or 
Brother's 
Grandson . 

Great- 

"G»ran'4son, 

;v ■■■■ ■; ' 







. ,, 



- ■ - \ 
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2aO. A man is considered to die intestate in respect of ali pro- 
As to what property de- perty of which he has not made a testa- 

disposition which is capable of 
estate. taking effect. 

Jliusiraiions, 

of his*pr^erty intestate in respect of the whole 

ih A has left a will, whereby he has appointed B his executor : but 
the will contains no other provisions ! A has died intestate in respect of the 
distribution of his property, 

if) A has bequeathed his whole property for an Duroose * A 

d«d intestate in respect of the distriSutiL of h“ p“ SS ’ 

and hil ^ P 'West son of C. 

f other bequest j and has died leaving the sum of 2,000!. and 

d^ed“ ^ ^ having ever had a son = A has 

diedintes'at e in respect of ae distribution of . ooSi 


yyme the intestate has left a widow, if has also left 
Where intestate has left ^7 descendants. One-third of his 

SfrorwidiTud'^Sred* belong to his widow, and 

only, or widow and no remaining iwo-thirds shall go to his 
%dreda Imea.1 descendant's according to the rnles 

herein contained, 

descendant. bij,l.has. teft persons^ who utrm- 

of kindred to him, OQe«.haIf of his property shall belong to his widow! 

Restate sic^sWSIxxfol'^^ *“ Parsis,-S>e the P«*i 


mms.2 
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ti 


and the other' half shall go to those who are', of kihdred to 'him ,ia 
the order and according to the rules herein contaitied. 

■':,,;::::':::If:he;'faas. left '.none "who. are of ' kindred, to ■ him, ..the: whole '''of:'''''his.' 
property shall belong to his widow. 

23. Where the intestate has left no widow, his property shall 
Where intestate has lek go to his lineal descendants or to those 
no widow, and where he has wbo are of kindred to him, not being 
left no ktndred. lineal descendants, according to the rules 

herein contained ; and, if he has left none who are of kindred to him 
It shall go to the Crown. 


PART 

Of the Distribution of an iNTasxATs's Property : 




(a ) — Where he has left Lineal Descendants. 
The rules for 


Rules of distribution ; 


the distribution of the intestate's property 
(after deducting the widow's share, if he 
has left a widow ) amongst his lineal des» 
cendants are as follow : — 

30. Where the intestate has left surviving him a child or 
Where intestate has left children, but no more remote lineal des- 
child or children only : Cendant through a deceased child, the 

property shall belong to his surviving child if there be only one, or 
shall -be equally divided among all his surviving children. 

..SI. Where the intestate has not left surviving him any child^ 
.Where intestate has left hut has left a gra^ dchiid Or grand- 
no child, but grandchild or children, and no more remote descendant 
grandchildren. through a deceased grandchild, the pro- 

perty shall belong to his surviving grandchild if there be only one, 
or shall be equally divided among all his surviving grandchildren. 

Ulustmtims;, 

> \{m) h has threp childeti, and no more-^Johu, Mary, aad Henry, 
They all die before the father, John i leaving two chiMreis, Mary three, 
and Henry font. Afterwards ■ A dies intestate, leaving those nine grand* 
|:^lldten and tio descendant . .of ■; any deceased grandchild s Each of hi® 

, grandchildren shall have one- ninthfc : . > - . ■ 


, f , Part Y« does not apply to Par^is.-^ 

Act (XXI. ol tms), ». 8. ■ 


-Sre the Pars!, Intestate Snccesaicf^ 
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^ 0} But, II Henry has died leaylng^ no child, then the whole is e^nally-' 
divided between the, dntestate^s five grandchildren*— the children ol. John 
and Mary. • 

0) A has two children, and no more — John and Mary. John dies 
before his father, leaving his wife pregnant. Then A dies, leaving Mary 
surviving him, and in due time a child of John is boro. A*s property is to 
be equally divided between Mary and such posthumous c hild, 

32. In like manner the property shall go to the surviving. 

Where intestate has left lineal descendants who are nearest io 
only great-jgrrandchiidren or degree to the intestate^ where they are 
remoter imeal descendants. great-grandchildren 

to him, or are all in a more remote degree. 

ap. If the intestate has left lineal descendants who do not 
ail stand in the same degree of kindred 

lio^l descendanlf^ot ’Xin 'f through whom 

same degree of kindred to the more remote are descended from* 
him, and those through him are dead, the property shall be 
ccnd^are^dTar divided into such a number of ecjmi 

shares as may correspond with the- 
number of the lineal descendants of the instestate who either stood 
in the nearest degree of kindred to him at his decease, or, ha^ng 
been of the like degree of kindred to hina, died before him, leaving, 
lineal descendants who survived him ; and 

one of such shares shall be allotted to each of the lineal, 
descendants who stood in the nearest degree of kindred to the 
intestate at his decease ; and ^ 

one of such shares shall be allotted in respect of each of 
such deceased lineal descendants ; and 

the share allotted in respect of each of such deceased lineal 
descendants shall belong to his surviving child or children or 
more remote lineal descendants, as the case may be ; such sur- 
viving child or children or more remote lineal descendants always 
taking the share which his or their parent or parents would have 
been entitled to respectively if such parent or parents had sur^ 
,Myed the intestate. 

tb«e John, Mary,, mi Mearyi ' Jobn 

leaving' |pi«.€5bMr€ii, and Mary died leaving one, and Mmif alone 
; ''^Oa iW death of A intestate, cme»tblid i$ alpt|edt#‘ 

' four cbiidcen,* and the rewainii® 

one chili- . ' 



„fCtWs*] i#iAif ij, 

m A leCt no cbiMt but left eight grande WIdrenj an<3. two ctiMrea , of 
a deceased grandcblM 1 The propjerty is divided Into nine parts, ^ one of’ 
which is aiktted to each grandchild,* and the. remaining onesninth Is* 
Kjualij divided betwein the two great grandchildrem 

(tf) A has three children, John, Mary, and Henry*' John dies'leating 
four children, and one of John’s chiidren dies leaving two children, Mary 
dies leaving one child. A afterwards 'dies Intestate: One«third of his 
property is allotted to Henry ; one-third to Mary's child ; and one-third is 
divided into four parts, one of which is allotted to each of John^s three 
surviving children, and the remaining part is equally divided between 
John's two grandchildren. 

(d ), — Where the Inhstate has hff m Lvieal Descendants, 

S4. Where an intestate has left no leneal descendants, the 
rules for the distribution of bis property 
(after deducting the widow’s share if he 
has left a widow) are as follow : — 

85. If the intestate’s father be 
living, he shall succeed to the pro-, 
perty. 

36. If the intestate’s father is dead, but the intestate’s mother 

. , Where intestate's father Is living, and there: are also brothers or 
dead, but his mother, bru- sisiers of the intestate living, and there 

thers and sisters living* jg living of any deceased 

brother or sister, the mother and each living brother or sister 
shall succeed to the property in equal shares. 

Illusfraiion, 

A dies intestate survived by his mother and two brothers of the ful! 
blood, Jhon and Henry, and a sister Mary, who is the daughter of his 
mother, but not of his father i The mother takes one-fourth each brother 
takes one-fourth, and Mary, the sister of half-blood, takes one-forth. 

37. If the instestate’s father is dead, but the instestate’s mother 

i ..u is living, and if any brother or sister, 

and the Child or Children of any brother 
brother or sister, and child- or sister who may have died In the 

ren of any deceased brother j^testate’s lifetime, are also living,, 
or SIS er, iving. mother and each living brother 

or sister, and the living child or children of each deceased brother 
'Sister, shall be entitled to'., the ^ property Ih’ equal shares, such 
Children (il more than one) taking in. equal shares only the stores-. 
W^ch, their , respective parents would have taken If living 
iniestateV deafii. , ” ‘ . 


Where intestates’s father 
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•Iso oaeltiw olf 

(deceased brother of the half hlnnr^ aad two children of George, a 

Of his mother r who was the son of his father, but not 

iftb, the child of Mary takes 

aa nihe Intotalrt father I, dead, but the intestate’, mother 
de]^ and sisters 

childrer of "“deTeased /e d. but all or any of .hem 

brother or sister Uving.*^*****^ have left children who survived the 

children of each ‘^® “other and the child or 

pronertv in mnneii j^®®^ brother or sister shall be entitled to the 
in ^ual shar^ LivT' T*" “0-^“ than one , taking 

Ulusiraiicn, 

'<5eorge. The children of a deceased brother 

aodthech ldrerof GeoSrd-:i;,t^;;^ Mary takes one-third, 

'^eorge div ide the remaining oae^h rd 


cne ia‘estates father is dead, but the intestata's mother 

re intestafce»s father living, and there is neither brother 
™ br™h«®' 'S’ “P'’ ®i3ter nor child of any broth.-r or 
'» or niece. ’ ' sibter of the iiitestate, the property shall 

belong to the motner. 

:0. Where tie intestate has left neither lineal descendant 
'’“.1 ’!?'■ the property is 

mlrh?r!‘'“^’ ®q«»»y betw^n his brotheS 

4h«m cfc k Sisters and the child or children of 

f ®“®i’ children (if more 

parents would have taken if living at the intestate’s death. 

l; ;If: the tetate left neither lineal' descendant, nor parent,' 
left nor brother, nqr sisthr, his praperw 
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him. They, being 

■equal 'Shares, 

aunts being only in^ 

{^) A, the intestate, has left a 
and uncles and aunts, and no other refatrve" 
nearer degree of kindred to him 
shall take equal shares. 

but no^rehdte sL‘nd'i n!' “ greatgrandfather, and unde 
these ‘ 


•ive*of ^«gree, will be entitled to the property in 

great-grandfather or great-grandmother 
■ relative standing in the same or a 
AJi of these, being in the third degree,, 

^ £ 5 - ^ - and a nephew-, 

se, of kindred to him s All of 
Ke equal shares. 

or sister of the intestate, and one 
be intestate, constitute the class of 
red to him. They shall, each 


PART VI. 

• The husband surviving his wife has the same rights in 

sctivifv ‘ P«>Per‘y if she die in- 

j' .• testate as the widow has' in respect of 

id s property jf he die intestate. # pe ta 

K a person whose domicile. is not in British India marries 

marriage between ihdia a person whose domidJe 

niiciled, and one Blitish IndlA, HClttef party acQidrcs 

lied, in British by the marriage any rights in respect tjf 

stBy‘ property 'Of 'the otfeer party mot costt-if 


the Parsi Intestate , Sttcc«sicn|, 


Ats(XXl of 1865), :s. 8. 



fActX. 


imun mccmBton act . 


■yrised in a settiemont' made previous to the marriage, which he or she 
would not acquire thereby if both were' domiciled in British' India at 
the time of the marriage. 

y 45. The property of a minor may be settled in contemplation 
Settlement of minor's pro- of marriage, provided the settlement be 
perty in contempiation of made by the minor with the approbation 
marriage. minor's father, or if he be dead or 

.absent from British India, with the approbation of the High Court 


PART VII * 

Of W 11 .LS ANB Conicms, 

Persons capable of raak- 46. Every person of soiiud mind 

Ing wills. and not a minor may dispose of his 

property by will. 

Explanation /. — A married woman may dispose by will of 
a.iy property which she could alienate by her own act during her life. 

Mxpianaiion 2 . — Persons who are deaf, or dumb, or blind, are 
not thereby incapacitated for making a will if they are able to know 
what they do by it. 

Explanation y. — One who is ordinarily insane may make a 
will during an interval in which he is of sound mind. 

Explanation — No person can make a will while he is In 
■such a state of mind, whether arising from drunkenness, or from 
illness from any other cause, that he does not know what he is 
doihg* f* 

illustrations, 

*■ ' {a) A can percejv« what is gosug on in his immediate neigh bonrhood, 
and oah answer familiar questions, hut has not a competent understanding 
a^;to the nature of his property or the persons who are of kindred to Miii,''. 

' • %if in whose favour it «uld be proper that he shpuld ’make ■ his will ; . A-' 
•catenot make a valid wuL 

‘ 'A executes an instrument purporting to he his will, •hut he does 

■ stand the nature of the instrument, nor the effect of Its provl- 
'his instrument is not a valid will. 

^ very ‘feehle and debilitated, hut capable of exercising, 

fttfeindhl fo the proper mode of disposing of his property, mak^'a. 
wfn! Thirls h yalid wifi. 

‘ "1'"' 1 1 ^ I ' l l ' .,— 

i I ' ' “■;#§»■#< »“i4.9.aP|Ply to Hindos, Jalnas, 

.S 4 W 1 and Bnddmsts in ills Lowei Provincss of • 

'.:v ;rfIl(JatosandBombay,—5« the Hindu Wils Act (XXtof i370j,s,fc ' 
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47. A fato, wtaever to Jge a., b., b, .pp,*, a 

Testamentary gnardian. ^ardian or guardians for his /'had 
ciunng minority 

Wiif 1.^ f ! " f ^ of which has been 

coercion:oAXL''nity?"‘’' ,mS„n^ “ f coerdon, or by such 
y importunity as takesaway the free agency 

w we. testator, is void. 

niustraiiom, 

tor’s only child 'f, dead^'orThTi’' the testa- 

induces the testator to make^^a wtn fn thereby 

obtained by fraud, and “ invalid ha* beei 

a IegitifoK“Tre"bfqStW^^^^^^ “> bequeath 

Thewi„ 

be arrested on^a^cr'im^nal^chLfe boase» or to cause him to 

B, in consequence, makes a befuest in favour^orC . 

the making of it having been caused by coerdon ‘ ^ '^''**** 

{«) A being of sufficient intellect, if undi«»tny W *1. • « 

■others, to make a will vet beinsr «n ^ ^ fbe infiaence of 

not a free agent, mak^s a will didated bv B Tt ,n ** 

have executed the wil! but for fear of B s ^ The wilf ‘isTnvlhM.^® 

~ .0 p.r.b™ pU. .jt iriiSi srrrsi, ?4,ir 

with him to induce him to make a will of VcertaTrn'p” f ’•?“a»ion 

sequence of the intercession, and persuasion hnr in tif ^ °°®' 

judgment and volition, makes his wUi if m, of bis 

f b. b. ,x s..^i;r 

aojl flatters him*! anTthereby^rodufes in*f IT* 

B, in consequence of such attention and HotT-f oapncions partiality tb A, 

he leaves % 'legacV to A • Ti«'K«s ■ tnaltes his will, by whicli 

«PB and flattery of A. ' bequest is not rendered invalid by the a<^ 


40. 

Will may 

all efedt 


A wdl is liable to be revoked or altered ig/ the mafe^- rii 

y be revoked or h at any time when he is compSif 

dispose of' fais propci’ly'''l>j wilt** * ^'4 t 
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PART VIII* 

Of the Execution of UKTRimEOEi) Wiixs. 

50* Every testator^ not being a soldier employed in an ez» 
Execution of Unprivileged peditioo or engaged in actual warfare or 
wills, a mariner at sea, must execute his will 

according to the following rules : — 

First — The testator shall sign or shall affix his mark to the will^ 
or it shall be signed by some other person in his presence and by 
his direction. 

Second , — The signature or mark of the testator, or the signature* 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will. 

Third . — The will shall be attested by two or more witnesses,, 
each of whom must have seen the testator sign or affix his mark to 
the will, or have seen some other person sign the will in the 
presence and by the direction of the testator, or have received 
from the testator a personal acknowledgment of his signature 
or mark, or of the signature.of such other person; and each of the 
witnesses must sign the will in the presence of the testator, f but it 
shall not be necessary that more than one witness be present at the 
^me time, and no particular form of attestation shall be necessary. 

51. If a testator, in a will or codicil duly attested^ refers to 
Incorporation of papers any Other document then actually writ* 
by reference, ten, as expressing any part of his inten- 

tos, such documents shall be considered as forming a part of the 
will or codicil in which it is referred to* 


PART IX, 

Of Peivileged Wills. 

being employed in “an expidltfon, ■ Or enga|ei 
in actual warfare, or any niariner beiiig 
at sea, may, If he has completed . the age 


Fart Vlli. 'applies to the wills of Hindus, Jainas, Sikhs, and Bud* 
Shirts iAthe Provinces of Bengal, and in the toWnA ef-Madrat 
and Hindu Wills Act (XXI ‘of 1870), s, a. 

’ ' ' f 3 i ‘ 
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of eighteen years, dispose of his property by a wil! made as is 

mentioned In section '53. 

Such wills are called privileged wills. 

* Hludrations^ 

A." svrgeoii of a regiment, is actually employed is an escpedi- 

tion. He IS a soldier actually employed in an expedition, and can make a 
pnviieged will. 

ih A is at sea in a merchant-ship, of which he is the purser. He is 
a mariner, and, being at sea can make a privileged will. 

(Ci A, a soldier, serving in the field against insurgents, is a soldier 
in actual warfare, and as such can make a privileged will. 

{d) Ai a mariner of a ship in the course of a voyage, is temporarily on 
shore while she is lying in harbour. He is, in the sense of the words used 
in this clause, a mariner at sea, and can make a privileged will, 

(e) A, an admiral who commandsa naval force, but who lives on shore 
and only, occasionally goes on board his ship, is not considered as^ at sea’ 
and cannot make a privileged will. 

{/) A mariner serving on a military expedition, but not being at sea, 
is considered as a soldier, and can make a privileged wil 1. 

Mode of making, and 53. Privileged wills may be in 

rules for ' executin.g, privi- writing, OF may be made by word of 
leged wills. mouth. 

The execatioD of them shall be governed by the following 
rules: — ^ ® ‘ 

The will may be written wholly by the testator with 
his own h;^ud. In such case it need not be signed nor -attested. ' , . ' 

• It may be written wholly or in part by another per- 

son, and signed by the testator. In such case it need^ not be at- 
tested. ■ • ■ . 

' the instrument purporting to be a will is 

wholly or in part by another person, and is not signed by the teila-' . 
tor, it shall be considered to be his will if it be shown that ft was 
written by the testator^s directions, • or that he recognized it as his 
will 

'if it appear on the face of .the Instrument that the execution of 
It in the manner intended by him was not completed, the instru- 
ment phal! not, by reason of that oifcumstance, be invalid, provid- 
ed’ that his non-executlon of it can 1^. reasonably ascribed to some, ' , . 
cause other than tbe^ abandonment of 'the testamentary intentions 
expressed in the instrument. ' " ' ‘ ^ ; 

Act X., 
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' ^ ^ FduriL If the soldi^^r or mariner shall- h'a?e written mstrnctloiis 
, for the preparation of his will, but shall have died before It could 
be prepped and executed, such instructions shall be considered 
to consiitute his will* 

^ the soldier or mariner shall, In the presence of two 

Witnesses, have given verbal Instructions for the preparation of his 
will, and they shall have been reduced into writing in his lifetime 
but he shall have died before the Insti ument cooid be orepared 
and executed, such instructions shall be considered to constitute 
his Will, although they may not have been reduced into writing in 
his presence, not read over to him. 

&j/-^,j-Such soldier or mariner as aforesaid may make a will 
by w:ird of mouth by declaring his intentions before two witnesses ^ 
■."■./present". at'^'the'.samad!me. 

^ will made by word of mouth shall be null at the 

expiration of one month after the testator shall have ceased to be 
entitled to make a privileged will. ™ 






54. A will Ishall not be considered as insufficiently attested by 

Bffsctipi gift to attesting reason of any benefit thereby given either 


witrsess. ' . bequest or by way of appoint* 

ment, to any person attesting it, or to his or her wife or husband • 

but the bequest or appointment shall be void so far as* con 
earns the person so attesting, or the wife or husband of such oer’ 
son, qr any person claiming under either of them. 

^^j^£x^lMa(wn.~--^h^tse,xindeiii will does not 'lose his lesacv 
by attesting a codicil which confirms the will. 

55. No person, by re.ason of interest in, or of Ms being an 
awitnes.s not disqualified executor of, a Will, is disqualified as a 

by mterestor by be,ng ea- wjtness to prove the execution of ffie 

Wii , or to prove the validiw or invaiidi- 

ty thereof. ^ 


ecu tor, 

\‘:iSK 
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58. Every will shall be revoked by the marriage of the maker 
Revocation of will by except , a will made in exercise 

^TlTT- appointment, wLnSe proSLt^ 

j power of appointment is exercised would^ not ia 

default of such appointment, pass to his or her executor ar^lT 
mimstrator, or to the person entitled in case of intestacy, 

£xplananon.~WasK a man is invested with power to deter 
de& “ppv>"tment mine the disposition of property of which 
nc is not tiio owricra iifi i<i i-trt 

power to appoint such property. ' 

57. No unprivileged will or codicil, nor any part thereof <=W,ii 

»iiting declariog an iolenaoo in «raks''ih.“^“2;if' “™ 

the manner in which an unprivileged will is herein 
to be executed, or by the burning, tearing, or otherwi 
the same by the testator, or bv some person in hh nrX 
his direction, with the intention of revokfng the same. “ 

lllusiraii&ns, 

{a) A has made aa unprivileged will. Aiterw^rn > a . 
unprivileged will which purports to revoke thfliit This 

A has made an unprivileged vrili. Afterwards A i a' 
make a privileged will, makes a privileged wdl waieh1.'|,r!o"r^ entitled to 
his unprivileged will. This is a revocation. ' P“rparts to revoke 

58. No obliteration, interlineation, or, other aiteration made 

Effecfc^^af obliteration, in- m 'my UDprivlWed Will after f-ha 

-tcrlineation, or alteration in tion therenf oKaII i. £ eXecu- 

‘ unprivileged will. tion theieot shall have any effect, exceot 

•„ , 7. . the words or meanm J nf ft? 

Will shall Ijaye been thereby rendered Hlegible or undiscemib^ 
unless such alteration shill ba executed in iitA “®' 

hmtab*,, » ,=q.t.d for r.e „,ciS of I * 11 “™"*? 

™ altered, shall be deemed to be duly execucea 

if the signature of the testator and the subscription of the 
nesses be made m the' margin or on some other part of tL will 
opposite or near to such aiteraiion or at the foot or end of ^ 
opposite to, a memorandum referring to such alteration, and wrk 

ten at the end or some other part of the will. na writ- 

^ Sa A privUeged will or codicil may be revoked by the testa 

wifeS. CT hvLf f codicil. : : 

or by any act expressing an. intention to 
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revoke it, and accompanied with ’ such formalities as would be 
sufficient to give validity to a privileged will, or by the baruing, 
tearing, or otherwise’ destroying the same by the testatory or by 
some person’ in his pre.sence and by his direction, with the inten- 
tion of revoking the same. 

Axpianahm , — in order to the revocation of a privileged will 
Of codidi by an act accompanied with such formalities as would 
be sufficient to give validity to a privileged will it is not necessary 
that the testator should, at the time of doing that act, be in a situa« 
tion which entitles him lo make a privileged will. 

60. No unprivileged will or codicil, nor any part thereof. 
Revival of unprivileged which shall be in anj manner revoked^^ 
will* ' shall be revived otherwise than by the 

re-execution thereof, or by a codicil executed in manner herein- 
before required, and showing an intention to revive the same; 

and when any will or codicil which shall be partly revoked, 
Extent of revival of will • ^ud afterwards wholly revoked, shall be 
or codicil partly ^ revoked, revived, such revival shall not extend to 
vokedf ''Wholly _ re- thereof as shall have been re* 

^ * Yoked before the revocation of the whole 

thereof,' uni 'rsss an intention to the contrary snail be shown by the. . 
will or codicil 


PART XI * 

Of CoNSTRucnoN OF Winns. 

- 61. It is not necessary that any technical words or terms of 

' Wording of will. ^ but Only that 

^ the wording shall be such that the iaten- 

tions of the testator can be known therefrom. 

63. For the purpose, of determining- .questions as to. what 
- Enquims to determine person* Or what property is denoted by 

“ any words media a will, a Court must 
:if f , .” ■ enquire into eveiy materia! fact relating 

,:tq!;jtbe-'.pepons who claim, to be interested under such will, the pro- 
■perty which is claimed as .the ^ subject ot disposition, the circum- 
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st-aaces of ' the testator aad of iaa family, aad Into every fact, a 
.knowledge of, which may conduce to the right application of the 
words which the testator has used. 

• JUusimiims, 

{a) A, by his will, bequeaths i,ooo rupees to his eldest son,’’* or 
to his youngest grandchild, or to his cousin Mary« A Court may make 
Inquiry in order to ascertain to what person the description in the will 
applies. 

ib) A, by his will, leaves to B “ his estate called Black Acre.” It may 
be necessary to take evidence in order to ascertain what is the subject* 
matter of the bequest ; that is to say, what estate of the testator’s is cailed 
Black Acre, 

A, by his will, leaves to B, the estate which he purchased of C.” 
It may be necessary to take evidence in order to ascertain what estate the 
testator purchased of C. 

63, Where the words used in the will to designate or describe a 
Misnomer oc mis*descrip. legatee, OT a class of legatees, sufficiently 
tian of object. .show what i§ meant an error in the 

name or description shall not prevent the legacy from taking efect 

A. mistake in the name of a legatee may be corrected by a 
description of him, and a mistake in the description of a legatee may 
be corrected by the name. 

lllusiraiims, ^ 

{a} A bequeaths a legacy to Thomas, the second son’’' of his 
brother John,’/ The testator has an only brother, named John, who has 
no son named Thomas but has a second son whose name is William. 
William shall have the legacy, 

{&) A bequeaths a legacy “ to Thomas, the second son of hb brother 
John/’ ' ijThe testator . has an only brother, named. John whose fot son is 
named Thomas, and whose second son is named William, Thomas .shall 
have the legacy. 

(c) The testator bequeaths his property “ to A and B, the iegitimate 
children of C.” C has no legitimate child, but has two illegiti^mate children, 

A and B. The bequest to A and B takes efect, although they arejnegl* 
timate. 


* In applying ss. 62, 63, 92, 96, 98, .99, mo, ror, 102, and lo:^ of the 
•said Succession Act to wills and codicils made under this Act (XXL' of 

fSyoh the words, son,” “'sons/''' child, and “children,” shall be deemed, 
■to include an adopted child ; and the word grandchildren ” shall be deemed 
to mclttde' the children, whether adopted or natiiral-born, of a child 
' whether adopted or naturalwborn | and the expression, ** daughter-indaw 
«h»ll 'be' deemed to include the wife of 'ah adopted 'Son.—HInda Wills 'Act 
XXL of 1670), $, 6 t ' "■ 
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**‘® residuary estate to be divided amons “ h 

onJv° ■ ®2 l' *° ^"unoerate them, mentions six fame 

namfs raeft ons on.. Zf' mention them by their Cbristiai 

wboZ’n^Z - ? ‘ '.®® another altogether. The on. 

ame is not mentioned shall take a share with thefithers. 

dren^'ff P” ®®®'’ “’ree chib 

™ he survives the testator, receive a legacy of iS 

64. Where any word material to the full expression of the 
When words may be sun- meaning has been omi/tefi it mon ha 


. r h^'r. <=J*-™Eances as descriptive 

Ws;^t,,the beqnest.shan E SnSrtltlMli^ LTfS" 


considered as iimited to such 


ireproduced at'^ST 


of pa a3, 


peitjy md it shal!|fi 3 ot be lawful to reject any part of ihe dascrlp- • 

to as erioaeoos, because the testator had other piopeiiy to'^ W^ 

such part of the description does not apply. 

Explanation. — In judging whether a case fails within the 
meaning of this section, any words which would be liable to rejec- 
tion under section 65 , are to be considered as struck out of the will 

Illusirations, 

{a) A bequeaths to B his marsh-lands lying in L, and the occupa- 
tion ot X." The testator had marsh-lands lying in L, some of which were 
in the occupation of X, and some not in the occupation of X. The bequest 
shall be considered as limited to such of the testator^s marsh-lands lying 
in L as were in the occupation of X. 

(6) A bequeaths to B *‘his marsh-lands lying in L, and in the 
occupation of X, comprising 1,000 bighas of land.*' The testator had marsh- 
lands lying in L, some of which were in the occupation of X, and some not 
in the occupation of X. The measurement is wholly inapplicable to the 
marsh-lands of either class, or to the whole taken together. The measure- 
ment shall be considered as struck out of the will, and such of the testator's 
marsh-lands lying in L as were in the occupation of X shaH alone pass by 
the bequest. 

67. Where the words of the will are unambiguous, but it is 
Extrinsic evidence admis- found by extrinsic evidence that they 

sibie in cases of latent arabi- admit of applications, One Only of which 
^**^^3^* can have been intended by the testator, 

extrinsic evidence may be taken to show which of these applications 
was intended. 

Ulustrations. 

(i?) A man, having two cousins of the name of Mary, bequeaths a sum 
of money to “ his cousin Mary/’ It appears that there are two persons, 
each' answering the description ia^the will That descriptjion, therefore, 
admits of two applications, only one of which can have been intended by 
the testator. Evidence is admissible to show which of.thet«vo applications 
was intended. . , ^ ' 

{k) A, by his will, leaves to B ‘*his estate called Sultanpur Khurd/^ 
it turns out that he had two estates called Sultanpur Khurd $ Evidence is 
admissible to show, which .estate was intended- 

68 . Where there Is au ambiguity or deficiency on the "fade, 

Extrinsic evidence inad- of the wtll,: ' HO eXtriusiC evidence .aS 'tO' 
' Riissible in cases of patent the Intentions of the testator sh^ll ‘be 
ambiguity or deficiency. admitted.' \ ^ ^ 
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' Mtusimtiom, 

{u} A man has aa aaat .Caroline and a cousin Mary, and has no aunt 
of the name of Mary, By his will 'he bequeaths i,ooo rupees to his aunt 
Caroline and i,ooo rupees to his cousin Mary/* and afterwards, bequeaths 
2,000 rupees to *^^his before- mentioned aunt Mary.'* There is oo person to 
whom the description given in the vrUI can apply, and evidence is not ad- 
missible to show who was meant by “ his before-mentioned aunt Mary/’ 
The bequest is therefore void for uncertainty under section 76. 

(b) A bequeaths 1,000 rupees to , leaving a blank for the name 

of the legatee. Evidence is not admissible to show what name the testator 
intended-to' 'insert,. , 

ie)^ A bequeaths to B rupees, or “ his estate of Evi- 

dence Is not admissible to show what sum or what estate the testator in- 
tended to insert. 

69. The meaning of any clause in a will is to be collected 
Meaning of clause to be toe entire instrument, and all its 

collected from entire will. parts are to be construed with reference 
to each other; and for this purpose a codicil is to be considered as 
part of the will. 

lilusirations, 

(^) The testator gives to B a speciHc fund or property at the death of 
A, and, by a subsequent clause, gives the whole of his property to A The 
effect of the several clauses taken together is to vest the specific fund or 
property in A for life, and after his decease in B ; it appearing from the 
bequest to 8 that the testator meant to use, in a restricted sense, the words 
in which he describes what he gives to A. 

(b) Where a testator, having an estate, one part of which is called 
Black Acre, bequeaths the whole of his estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if he had said I give Biark Acre to B, and all 
of my estate to A.*^ 

70* General words may be understood in a restricted sense 
When words may be un- collected from the will 

derstnod in restricted sense, that the testator meant to use them In 
^ restricted sense; and words maybe 
' ' understood in a wider sense than that 

they usually bear where it may be collected from the otht;r 
'Wdklii 'of 'the wiO that the testator 'meant to use them in such wider 
^sense. , ^ . 

■ JtUnsiraiims, 

' Cp) a testator jfiveS'to A his farm In the ocoupatioo of and lo C 
•all; his marsh-lands in L** Part of the ‘farm in the occiiDition ©f-JBl 
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L- The:^generai words, **all his marshdands io L/’ are restricted by the 
gift to Ar A takes the whole of the farm in the occupation of 3 , including 
that portlom of the farm which consists of marshdands in L, 

{B) The testator {a sailor on ship- board) bequeathed to his 'mother his 
gold ring, buttons, and chest of clothes, and to his friend A (a ship-mate) 
his red box, clasp knife, and all things not before bequeathed. The 
testator’s share in a house does not pass to A under this bequest. 

(c) A, by his will, bequeathed to B all his house-hold furniture, plate, 
linen, china, books, pictures, and all ' other goods of whatever kind ; and 
afterwards bequeathed to B a specified part of his property. Under the 
first bequest, B is entitled only to such articles of the testator’s as are of 
the same nature with the articles therein enumerated. 

71. Wjberea clause is susceptible of two meanings, accord- 

Which of two possible mg to one of which it has some effect, 

constructions preferred. aud according to the Other it can have 
none, the former is to be preferred. 

72. No part of a will is t> be rejected as desHtute cf mean- 
No part rejected if it can mg If it IS possibic to put a reasonable 

be reasonably construed. construction UpOU it. 

' 73., if the same words occur iif different parts of the same 

Interpretation of words will, they must be taken to have been 
repeated in different parts used everywhere in the same sense, un- 
less there appears an intention to the 
contrary. 

74 . The intention of the testator is not to be set aside, be*- 
Testator’s intention to be <^ause it caunot take effect to the^ full 
effectuated as far as possible, extent, but effect IS to be given to it as 
far as possible. 

lUustration. 

The testator, by a will made on his death-bed, bequeathed all his pro* 
perty to C D for life, and after his decease to a certain hospital The 
Intention of the testator cannot take effect to its full extent, because the gift 
to the hospital is void under section 105, 'btjt it shall take effect so far as 
regards the gift to C D. 

TS. Where two clauses or in e will are- irreconcOeablej, 
The last of two inconsist- SO that they caunot possibly stand to* 
«iife clauses prevails. gether, the last shall prevail. 

XUusiraihns. : , ' ; , - 

(a) The testator, by the first clause of his' will, leaves his estate of ' ■ 
Ramnagar to A/*’ and, by the last clause of - his will, leaves it to'B, and 
licit to'A/' “ 1 shaH^have it. * 
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(A) If a man, at the commeccement of hts will, gives his house to Ay 
- at the close of it directs that his house shail be sold, aod the proceeds. 
Invested for the benefit of B, the latter disposition shall prevail, 

73. A will or bequest not expres- 
mtentiou is void hr, 

uncertainty. 

Illustration. 

If a testator says, *' I bequeath goods to A ; or I bequeath to A ; or 
I leave to A all the goods mentioned in a schedule,” and no schedule is- 
found; or, “I bequeath ‘money/ ‘wheat,’ ‘oil,’-” or the like, without 
saying how much, this is void. 

77 . The description contained in a will of property, the subject 
Words describing subject unless a coutrar/ intention 

refer to property answering appear by the will, be deemed to refer to 
dSth^^^°” testator’s and comprise the property answering that 

' description at the death of the testator. 

7S. Unless a contrary mtention jshall appear by the will, a 
Power of appointment bequest of the estate of the testator shall 
executed by gener:J bequest, be construed to include any property 
which he . may have power to appoint by will to any object 
% may think proper, and shall operate as an execution or such 
power ; 

and a bequest of property described in a genera! manner 
shall be con> trui^d to include any property to which such description 
may extend, which he- may have power to appoint by will to any 
object he may think proper, and shall operate as an execution of 
such power. 

7B, Waere property Is bequeathed to or for the benefit of 
Implied gih to objects of such of certain objects as a specified 
power 10 deraiilt of appoint- person shall appoint, or for the benefit 
” \ ' ■ of certain objects in such propoftlons as 

a specified person shall appoint, and the will does not provide for 
thommt of no appointment being made, if the power given by the 
WilM:^ not exercised, the property belongs to all the objects of the 
power in equal shares. 

Illustration. 

Aj by his will,, bequea.ths a fund to his wife for hot life, and directs 
lhat» at hw death, it shall be divided among his childteu iu such propor- 
tf|ons^a8 she shaft j appoint* -The, widow dies, without having made an 
Appointment. \t!he'fund shall be divided equally among the childteh. 


of j8<5S0 
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80. Where a bequest is made to the “heirs” or “right heirs,” 

of cartir.m'’ “ ,&<:•> “relations” or “nrarest relations,” or 

qaalifying term?.'**’ “kindred," Or nearest of 

person withni.t o« oi “ next of kin, ” of a particular 

forms the ^ qualifying terms, and the class so designated 

peS Of ‘i’e bequest, thi pro. 

belonged^ to 

for the f re respect of it leaving assets 

P y nt of his debts independently of such property. 


Illustrations^ 


pertv property “ to his own nearest relations/' The pro- 

JeLinl as Jf, .t ^ ‘o i‘ if A had died intestate, 

or the payment of his debts independently of such property. 


of B^to his^wnrtSTf ^ the death 

«^ould be -f B's death belongs to those who 

® had formed part of , A's unbequeathed property. 


of kin.^ B ^ *’ ^ before him, to B^s next 

B, and he had dJA<^ ^ 7 "^. pJ'Operty devolves as if it had belonged to^ 
iadependently of sucrproperty^^*”^ payment of his debts, 


B for his life, and, after his decease 
iiad died intesf.f* i • belonged to C, and he 

<>f the legacy. ^ assets for the payment of his debts independently; 


81 » Where a bequest is made to the representatives/^ or. 

representatives/' or persona! 
person, ^ ^ particular representatives,'' or executors or ad- 

fUj. 1 j . ministrators/' of a particular person, and 

the class so designated forms the direct and independent object of 
wi ^ j property bequeathed sliall be distributed as if it 
of' It ^ person, and he had ■ died intestate In ■ ;■ respect: 


IliusiraHon* 


“legal representative” of A. A has die* 

the leeacv^anA^ehilf”'’ B is entitled to receive 

ur As^. T’. ®ppiy it m the' first placeto the discharge of such part 

if ff ti.® “® ‘ K there be any surplus, B shall W 

ahv nr„nlf®’'®f°A> d foreceivi 

® remain after payment ot his debts, or to 

the representatives of such persons. . ■ ' 

. , y . - ■ ‘ " " , 


' 

hi: , , .... 
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82** Where properly is bequeathed to auy persoUj -he Is 
Bequest withaut words of ' entitled to the whole interest of the 
■limitadoo. testator therelo unless it appears from 

the will that only a restricted interest was intended for him. 

83,* Where property is bequeathed to a person, with a 
. . bequest in the alternative to another 

Bequest in alternative. person or to a class of persous, it a con- 
trary intention does not appear by the will, the legatee first named 
shall be entitled to the legacy if he be alive at the time when it 
takes effect ; but, if he be then dead, the person or class of persons 
named in the second branch of the alternative shall take the legacy* 


Illustrations* 

(a) A bequest is made to A or to B A survives the testator. B takes 
juothing. 

(A) A bequest is made to A or to 8. A dies after the date of the will 
and before the testator. The legacy goes to B, 

(c) A bequest is made to A or to B. A is dead at the date of the will* 
The legacy goes to B. 

Property is bequeathed to A or his heirs, A survives the testator. 
A takes the property absolutely. 

(e) Property is bequeathed to A or his nearest of kin, A dies in the 
lifetime of the testator. Upon the death of the testator, the bequest to As 
nearest of kin takes effect. 

(/) Property is bequeathed to A for life, and after his death to B or 
his heirs, 4 ahd B survive the testator, B dies in A*s iifetime. Upon 
A^s death, the bequest to the heirs of B takes effect. 

(g) Property is bequeathed to A for life and after his death to B or 
his .hoirs. B dies in the testator’s lifetime. A survives the testator* 
Upon A's death, the bequest to the heirs of B takes effect. 

S4- Wliare the property is bequeathed to a person, and words are 
Effect of words describing added which describe a class of personSj 
a class added to bequest to but do not denote them as direct objects 
» ^ distinct and Independent gift, such 
iff entitled to the whole interest^ of the testator therein unless 
a. owixary intention appears by the will. 


* Ss. Saand Sff apply to' the wills of Hindus, &c., in LowerFrb- 

'of . Bengal, and -In' the towns of Madras 'and Bomhay#«***Sie' the 

Bihdu Wills Act (XX!, of i8yo), s. a ^ j ' 


1865.] 


mmm s^ccei^ioh act, 

■'lUustr&Hms. 


{a) A bequest Is made— ' , 

to A and bis children, 

to A and bis children by his present wile, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representative, 

to A and his personal lepresentatives, 

to A, his executors, and administrators : 

each’;of -these ''cases, ■ A ■, ■ take'S;:,.;the 'WhoIe^i'bfcereat:::^iyi:yh:^he:^^^^ 
■v-had.'in the'^property.":: 

{b) A bequest is made to A and his brothers. A and his brothers ate 
jointly entitled to the legacy. 

(^) A bequest is made to A for life, and after his death to his issue. 
At the death of A the property belongs in equal shares to all persons who 
shall then answer the description of issue of A. 

to' a:cl4ss:’oifpifso^^^ 

Bequest to class of persons general description only, no one to whom 
under general description the woids of the description , are not, in 

ordinary sense, applicable shall 
take the legacy. 

86. The word ^‘children"' m a will applies only to lineal 
« descendants in the first decree, the. word 
grandchildren applies only to lineal 
■descendaot in the second degree, of the person whose “ children 
_ or grandchildren are ' spoken ■ of; ' 

the words « nephews ” and --5* nieces apply only ' to children 
of brothers, or sisters ; 


’ ■ : ' ^ ' S. Ss applies to the wills of Hindas/a;©., in the 'Lower Froyiuces of 
Bengal and ia the, towns. of Madras and 'Bombay.— the Hindu Wllk 
AcfciXXI. of'rSyo), s.sj. ' \ - '' 


[Act X, 
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the words cousms/' or first cousias/' or cousiBS-german/^ 
apply ■ only to children of brothers or of sisters of the father or 
■mother of the person whose cousins/' or first-cousins/' or 
cousins-german " are spoken of ; 

the words first cousins once removed " apply only to children 
of cousias-german, or to cousins-german of a parent oi the person 
wnose first cousins once removed " are spoken of; 

the words second cousins " apply only to grandchildren of 
brothers or of sisters of the grandfather or grandmother of the 
person whose ‘'second cousins" are spoken of; 

the words issue " and " descendants " apply to all lineal 
descendants whatever of the person whose ''issue" or“descend- 
ants " are spoken of. 

Words expressive of collateral relationship apply alike to re- 
latives of full and of half-blood. 

/ill words expressive of relationship apply to a child in the 
womb who is afterwards born alive. 

87 . In the absence of any intimation to the contrary in the 
will, the term " child/' “ son," or 
«<>!^hif#e“oteTn!y “daughter/’ or any word which express- 

timate reiaciva?, or, failing' es relationship, IS to be understood as 
such, relatives reputed legi- denoting Only a legitimate relative, or, 
where there is no such legitimate rela- 
tive, a person who has acquired, at the date of the will, the reputa- 
tion of being such relative. 

% 

(i!j) A, having three chijdren, B, C, and D, of whom B and C are 
legitimate, and D is illegitimate, leaves his property to be equally divided 
among his children/’ The property belongs to B and C ui equal shares 


1865.] 


IHDUN SUCCISSION ACT. 


M 


1 ^ a legacy to ■** 'the children of B. ” B never had anv 

acquired the rept^' 

tation of being children of B. After the, date of the wilLand foefo« the 

being rLldrero^B*’^ acquired the repbtatlon of 

mmg Children of B. Only C and D are objects of the bequest 

his wifi \T=,w®! “/ ^ woman, not 

‘he reputation of being 

ihe child of A by the woman designated. B takes the legacy. ^ 

whr, a bequest in favour of his child to be born of a woman 

who never becomes his wife. The bequest is void. 

not ® *" ‘l^e child of which a certain woman 

not married to him, is pregnant. The bequest is valid. 

88.* Where a will purports to make two bequests to the same 

Rules of construction persoij, and a question arises whether 

twrLeou«f“to riL‘parst" k ® SeCODd 

^ '.e., . . tiequest instead of, or iij addition t0;». the 

first, jitbere IS noihing in the will to show what he intended, the 
lOiiowuig rules shall prevail in determining the construction to be 
put upon the will : — 

liriJ.—lf. the same specific thing is bequeathed twice to the 
same legate in tne same will, or ia the will, and again in a codicil, 
he is entitled to receive that specific thing only. 

Second. Where one and the same will or one and the same 
codicil purports to make, in two places, a bequest to the same 
person ot the same quantity or amount of anything, he shall be 
entuled to one such legacy only. 

Ihird.—'SR'sx&i^ two legacies of unequal amount are given to 
the same person m the same will or in the same codicil, the 
legatee is entitled to both. 

i^<?.v/'i'^~Where two legacies, whether equal or unequal in 
amount, are given to the same legatee, one by a will and the other 

to botiiT4Ses.‘'' ^ 

nnf last rules, the word “ will ” does 

not include a codicil. 

Hlustratims, 

his wW! 0° “Ofe, in the Bank of Bengal, made 

his will, which contains near its commencement the words " I bequeath my 

Hfttrin section and ss. 88-103 (hoth inclusive) apply to the wills of 

aid'Bnmt; BengaUnd in the tLL of Sas 

and Bombay,— the Hindu Wills Act (XXI. of 1870), s. a. 
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fen shares In the Bank of Bengal to B.” After other bequests, the will 
concludes with the words, -'P and i bequeath my ten shares in the Bank of 
Bengal to B.” B is entitled simply to receive A*s ten shares in the Bank 
of Bengal. ’ ■ ' ' ^ ' 

(A) A, having one diamond ring which was given him by B, bequeath-^ 

■ ed to C the diavnond ring which was give.-? him by B, A afterwards made 

a codicil to his will, and ■ rh -reby , ' after gi'Fing other legacies, he bequeath- 
ed toC the diamond ring whicn was given him by B, C can claim nothing 
.except the diamond ring, vvhich was' given to A by B. 

(o) A, by his will, bequeaths to B the sum of .^^ooo rupees, and after- 
wards, in the same will requests the bequest in the same words. B is 
entitled to one legacy of 5,000 rupees only. 

(d) A, by bis will bequeaths to 8 the sum of 5,000 rupees, and after- 
wards, the same will, bequeaths to B the sum of 6,00c rupees. B is 
entitled to 0,000 rupees. 

(e) A, by his will, bequeaths toB S,ooo rupees, and by a codicil to the 

will he beq to-' him 5,000'' rupees.. B is e.ntitled. .tu, receive .lOjOO.Ov. 

rupees. 

if) A, by one codicil to his will, bequeaths to B 5,000 rupees, and by 
another codicil bequeaths to him 6.000 rupees. B is entitled to receive 

■ 11,000 rupees. 

(r^ A, by his will, bequeaths *'500 rupees to B, because she was his 
nurse” and in another part of the will bequeaths 5^® rupees to B, ** be- 
cause she went to England with' his children*” B is entitled to receive 
1,000 rupees, 

(A> A, by his will, bequeaths to 8 the sum of 5,000 rupees, and also 
’in another part of the will, an annuity of 400 rupees. B is entitled to 
both legacies. 

(s) A, b^ his will, bequeaths to B the sum of 5,000 rupees, and also 
bequeaths to him the sum of 5,000 rupees if he shall attain the age of iS* 

B is entitled absolutely to one sum of rupees, and takes a contingent 

interest in another sum of 5,000 rupees. 

89. A residuary legatee may be constituted by any words 
' Constitution ' Qi residuary that show an Intention on the part of the 
legatee. testator that the person designated shall 

take the surplus or residue of his property. 

Illustrations. 

. , (a) A makes her will, consisting of several testamentary papers, In one 

‘ , of ^lyhich are contained the Tollowing words; “I think there, will be 
jq'hd#thipg left, after ail funeral expenses, &c., to give to B. now at school, 

, equippiog him to any profession he may hereafter be appointed 

is constituted residuary legatee. 

, , ^ A makes his will with the following passage at the end of It ; *'| 

_ \ bplieye MU b® found sufficient in my banker^s ‘hands to defray 
’;:r,disc|iarge niy 'deb'tf, which I hereby desire' B to do, and keep the residue 
her pleasure/* ■' B, is constituted the residuary legatee. ' 



^ 90 . Under a residuary bequest, the legatee is entitled to all 

dawfSefen^lil^ ’■®“' belonging to the testator at the 

mAZ ! “ !i! ^‘S death of which he has not 

Set. testamentary disposition which is capable of taking 

lUustraUon^ 

sectira 10‘S and certain legacies, one of which is void under 

Serf :Lci^ Ter W A^TZT! 

the two legacies and tTe^emind" ?Ie festdue; 

9 i. If a legacy be given in general ternte, without specl^ng 

in gS^raf tirms?* L'^® legatee 

Af tK«. r4 fu r T ^ vested interest in it from the day 

if If be dies without having received 

It, It shall pass to ins reoresentatives. ^ 


A dies before tbe fee* 
The legacy to .A ^ md 


&e the Hindu WillsIAct (XXI, of 1870), s, 6 (which 


is reprodjttcdd m 


foot-note at 
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[Act X* 



■ (#) A sum ol money i$ bequeathed to A OU' his corapleting his eighfc*» 

eenth yeatj and in case be should die before he completes his eighteenth 
year, to B. A completes Ms eighteenth year, and dies in the lifetime of 
the testator. The legacy to A lapses, and the bequest to S does „n'ot' take 
effect. 

( /) The testator and the legatee perished in the same shipwreck. There 
is no evidence to show which died first. The legacy will lapse. 

Legacy does not lapse if 93 . If a legacy be given to two 

one of two joint legatees persons jointly, and one of them die be« 
die before testator. testator, the Other legatee takes 

the whole, 

lUu^iration, 

The legacy is simply to A and B. A dies before the testator. B takes 
the legacy. 

94. But, where a legacy is given to legatees in words which 
ESect of wurds showing show that the testator intended to give 

testator's intention to give them distinct shares of it, then, if any le- 
distiocr. shares. gatee die before the testator, so much of 

the legacy as was intended for him shall fall into the residue of the 
testator's property. 

, JUustfaiim. 

A sum of money is bequeathed to A, B, and C, to be equally divided 
among them. A dies before the testator. B and C shall only take so much 
as they would have had if A had survived the testator. 

95. Where the share that lapses is a part of the general tesi* 
When lapsed share goes <^^6 bequeathed by the will,, that share 

as -undisposed of* ' shall go as undisposed oi 

Musiration, 

The testator bequeaths the residua of his estate to A, B, and C, to 
'.equally divided between them. A dies .befere the testator, Eis one-third 
of the residue goes as undisposed of. 

Where ' a -bequest shall have been made to any child* or 

■ bequest to testa- lineal descendant of the testator, 

fa or Hneari descend- and the legatee shall die in the. lifetime 

mm fa’tXtor'ffifme? 1 desceqdapt 

survive the testator, the fe* 
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quest shall not lapse, but shall take efiact^aslf the death of the 
legatee had happened smuiediateij after the death of the testator 
unless a contrary intention shall appear by the will 

MusifuHon^ . 

A makes his wiil| by which he bequeaths a sum ol money to his so n 
B for his own absolute usi and benefit. jB dies before A, leaving a son C 
who survives A, and having made his will, whereby he bequeaths all his 
property to his widow 0. The money goes to O, 

' ■ 87. Where a bequest is made to one person for the benefit of 
Bequest to A for benefit another, the legacy does not lapse by the 

-Of S dosjs hot lapse by A^s death. In the . testators lifetime, of the 

person to whom the bequest is made, 

' ■ 88; Where a bequest is made simply to a described class of 
S.urvivOTsiiip in case of persons,, the thing bequeathed shall go 
bequest to described class. to such -as shall be ailve at the testa* 

tor's death. ’ „ 

property is bequeathed to a class ' of persons 
^described as standing in a particular degree oi, kindred to a, specifi- 
ed indivldual,-but their possession of it is deferred, until a time later 
than the death of the testator by reason of a prior bequest or other* 
ms% the property shall at tnat time go to ‘'such of 'them as shall be 
then alive, and to the repres8ntatives,uf any of them who have died 
since the death of the testator. 


lUmiraH&ns, ' 

(a) A bequeaths i,ooo rupees .to ** the ehildrea of B without saying 
-when it is to be distributed among them. B bad died previous to the 
date of the will.leavmg three children, C, 0, and E, E died after the date 
of the will, but before the death of A. C and D survive A. The lagacy 
shall belong to C and 0 to the exclusion of the representatives of E» 

Kivi!; 

0) A bequeaths a legacy to the children’* of B. At the tim.e of the 
•testators death, B has no chiMren. The bequest Is void. 

A lease for years of a house was bequeathed to A for his' life, and 
after- his decease to the children-* of- B;* At the death'of the testator, B had 
two children living, C and 0; and he never had any other- child.- Afterwards 
during. the lifetime o-f A, C died leaving B his executor-;- ‘0 has survived A. 
0 and;E are jointly entitled to so much of .therleasehold-'temas remains un--- 
©aspired. ^ ^ 'h- 


the' Hindu Wills Act (XXI, oft'lSyoir'fc fi (which 

asidot-'nbte'afc p. ^ , ' ' , ; 


ifeprod®i3^ 
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(d) A- «iim of iKORoy was bequeatiied'to A'lor'her life^ a0«3 after fcer. 
decease to the childred^-of B* At thedeath of the testator, B had two children 
C 'and D, and 'after. that eveofe-, two children, E and F, were born to 
B. C and E died in the lifetliBe of A, C having' made a will, E having 
made no will* A hae diedi leaving D and F surviving her. The legacy Is 
to be divided into four equal parts one of which is to be paid to the execu- 
tor of C, one to Bi one to the administrator of E, and one to F. 

(e) A bequeaths one-third of his lands to B for his life, and after his 
deceasetO the sisters of’ B,' At the death of the testator, B had two sisters 
living, C’and D, and after that event another sister E was bcm. C died 
during the life of B',*. D and E have survived B. 0 ne 4 hljd cf A*s lands 
belongs to B, E, and the representatives of C in equal shares. 

' C /) A bequeaths rjOOO rupees to B for life, and after his death equally 
among the- children* of C. ’'Up to the death of B,C had not had any child 
The bequest after the death of B is void. 

(g) A bequeaths i coo rupees to “ all the children,* born or to he 
born/* of B, to be divided among them at the d^'ath of C. At the death of 
the testator, B has two children living, D and E. Affir the death of the 
testator, but in the lifetime of C, two other children, F and G, are born to 
B» After the death of C, another -child is born to B, The legacy bekngs 
to B, E, F, and G, to the exclusion of the after-born child of B. 

(A) A' bequeaths a_ fund to the children* of B, to be divided among 
them when the elder shall attain majority. At the testator*® death, B had 
one child living, btoed C/ 'He afterwards had two other children, nained- 
B and, E, F died, but-C and D were living when C attained majority* The 
lurid belongs to Cy 0 , and the representatives of E to the exclusion of any 
child who may be born to B after C*s attaining majority. 


; PARTXIIt 

Of VoiB Bkquksts. - 

99, Where a , bequest' fs made to a'- 
person by a particular- description^ and 
there Is no person fa existence at^tbe 
t^tatoFs death who answers,. the .desertp-; 
don, the bequest is void. 

is bequeathed to a person -described 
|t#<^!pgin,apart!cwlar degree of kindred to a speclied indlvi-^- 


' Bequest! to person by par- 
ticular' description who is 
not in existence at testator*® 
death. 


■ Hindu .Wills Act '(XXL of 1870), s. 6 (which.ia repro-; 
:;'ps,ffot.note'at;p^ i . 

Fart XIL, ss- 99 to 103 (both inclusive) apply to the 
^jalnaSj^ Sikhs, and Buddhists in the Lower Provinces of BenAL 

Bombay.v-'S^^^ the Hindu WillkAct 
/riS itBiM'm'a arid 6, as amended by the Frdbaie qndAdm|^i|iy^''|?|i||^ 



- . , * $ 0 ^ t!i^ Hiiidpi Act (XXIi. of ,iS70|, s, '6 {wkiclt is repfodisicedl 
.as fooWot’e at p. a3, ' 
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afterwards who survive him. Here the direction far a settlement has the 
effect, in the case of each daughter who marries under eighteen, of substi- 
tuting, for the absolute bequest to her, a bequest to her merely for her life j 
that is to say, a bequest to a person not in existence at the time of the tes* 
^•tOr*s death ofsomething which is less than the whole interest that remains 
to the tertator in the thing bequeathed. The direction to settle the fund 
IS void. 

[d) A Dequeaths a sum ot money to B for life, and directs that, upon 
the death of B, the fund shall besett'ed upon his daughters, so that the por- 
tion of each daughter may belong to herself for lite, and may be divided 
among her children^ after her death. B has no daughter living at the time 
the testator’s death. In this case the only bequest to the daughters of B 
is contained in the direction to settle the fund, and this direction amounts 
to a bequest, to persons not yet born, of a life- interest in the fund, that is 
to say, of something which is less than the whole interest that remains in 
the testator in the thing bequeathed. The direction to settle the fund upon 
the daughters of B p void. ^ 

lOJL. No bequrSt is valid whereby the vesting of the thing be- 
. queathed may be delayed beyond the 

Rule agamst p.rpetu«y,. 

the testator**? decease, and the minority of some person who shall be 
In existence at the expiration of that period, and to whom, if he attains 
iul! age, the thing bequeathed is to belong. 

lUustrations. 

. > {m} A fund is bequeathed to A 4 or his life ; and after his death to B lot 

Ms life j ajd affer^B^s death to such of the sons* of B as shall irst attain 
the 8 survive the testator. Here the sou of B, who shall 

first aSaln' the age of hS, may be a son born after the death of the testatof 
$^:Jh'!&0^/maynot atta|u 25^ until more than 18 years hav© elapsed frbm th© 

" hf f’h'e longer liybr of A and B j and the vesting of the- fuhd ,may thut 
'■i'll© 'f delayed beyond t'b^llfefime pf A and B and the'tninoHty of the sons ol 
bequest -after B’s death is void. ’ , 

'imi iis‘b©<|ueathed to A for his life s and- after hi® . 4 «eith to, 8 for- 
.to such of SVsous^ m shall first. attain 
the lifetime of the testator, leaving one or more'aoua^ 


Act (XXl/ol tBfoi'g^'6 (WlKiih i8''r4^««*4 

iH n/% ^ i % I"-* t ’ I '’•.I'J 


fool^uote at p. 23, su^a). 
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^ Wmm;$i^cce$sioh 4CT. 

In. this case the sons of B are -persons living at the time of the lestator*s 
aecease, ^ and the tjme when either of them will attain ®5 occessarllf falls 
within his own lifetime* The beqaest is valid. 

‘{tf) A fund is bequeathed to A for- his life, and after his death to B for 
his life, with a direction that, after S's death, it shall be divided amongst 
such of B^s children’*' a« shall attain the age of i8 s but that, if no child of 
B shall attain that age the fund shall go to C« Here the time f&r the diTi<t* 
Sion of the fund must arrive at the latest at the expiration of i8 years from 
the death of B, a person Jiving at the testator’s decease. All the bequests 
are valid* 

(d) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that, if any of them marry under age, her share 
of the fund shall be settled, so as to devolve after her death upon such of 
her children^ as shall attain the age of i8. Any daughter of the testator to 
whom the direction applies must be in existence at his decease, and any 
portion of the fund which may eventually be settled as directed must vest 
not later than i8 years from the death of the daughter whose share it was# 
All these provisions are valid. 

102* If a bequest is made to a class of persoD«, with regard to 
Bequest to a class, some some of whom it is inoperative by re^n 

of whom may come under of the ruIes Contained in the two last 
rules in sections loo and preceding sections, or eifher of them, 
such bequest shall be wholly void.f 

Ulusiraiims, 

{a) A fund is bequeathed to A for life, and after his death to all his 
children* who shall attain the age of 35. A survives the testator, and has 
* some children living at the testator’s death. Each child of A’s living at the 
testator’s death must attain the age of 35 (if at all) within the limits allow- 
ed for a bequest. But A may have children after the testator^s decease, 
some of whom may not attain the age of 25 until more than iS years have 
elapsed after the decease of A. The bequest to A’s children, therefore, is 
Inoperative as to any child born after the testator’s death ; and, as it is given 
to ail his children as a class, it is not good as to any division ot that class, 
but is wholly void. 

()&) A fund Is bequeathed to A for his life, and after his death tp 
Dj and all other the children* of A who shall attain the age of 25, ‘B, lSi, 
are children of A living at the testator’s decease* In all other respects the’^, 
case is the same as that suppsed in illustratidn- (i?). : The mention' of B, C,/, 
and D by name^does not prevent the bequest 'from being regarded as a be* 
quest to a class, and the bequest is wholly void.! ■ ' ■ 

— ;n - ! — 

• See the Hindu Wills ^ct (XXI. of jSyo), s. 6 (which is reproduo^ 

as. foot-note at p. 23, . ,r " 

' ■ ' f S B. L. E. 400. ’ ' ' - ■ . ‘ 
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103* Where a bequest Is -void bj reason of any of the rules 
.Bequest to take effect on cdutaiued iu the three, last preceding 
faikre of bequesfci void un- sectlous^ au? bequest contained in the 

dersect.an.oo,i 0 ,.<,„ 03 . intended to take effect 

after or upon failure of such prior bequesi, is also void. 

■ %' , ■ 

lUusttaiins, 

A tand is bequeathed to A for his life and after his death to such 
of his sons* as shall first attain the age of 25, for his life, and after the 
decease of such son, to B. A and B survive the testator- The bequest to 
B is intended to take effect after the Request to such of the sons of A as 
shall ffrst attain the age of 25, which bequest is void under section loi. 
The bequest to B is void, 

( 5 ) A fund is bequeathed to A for his life, and after his death to such 
Of hiiS sons* as shall first attain the age of 3$, and, if no son of A shall 
attain that age, to B. A and B survive the testator. The bequest to B is 
intended to take effect upon failure of the bequest to such of A's sons* as 
shall hfst attain the age of 25, which bequest is void under section loi. 
The bequest to B is void. 

204 , A direction to accumulate the income arising from any 
Effect of direction for ac- property shall be void ,* and the property 
cumulation. Shall be disposed, of as if no accumulation 

had been directed. 

Exctpiim * — Where the property is immoveable, or where accu- 
mulation is directed to be made from the death of ihe testator, the 
direction shall be valid in respect only of the income arising from 
the property within one year next following the testator's death ; 

and at the end'of the year such property and income shall be 
disposed of respectively as if the pi-riod during which the accumu- 
lation has been directed to be made had elapsed. 

Illustrations, 

{u) The will directs that the sum of 10,000 rupees shall be invested in 
Government securities, and the income accumulated for 20 years, and that 
the principal, together with the accumclations, shall then be divided between 
A; B, and C, A, B, and C are entitled to receive the sum of 10,000 rupees 

ettd of .the year from the testators death. 

(A) The will directs that 10,000 rupees shall be invested, and the la- 
coibe-waiBulated until A shall marry, and shall then be paid to him. A is 
wmve 10,000 rupees at the end of a year the testator's, 

4»th* ^ 

' . * Sm' the Hindu Wilis Act (XXI, of 1870), s. d' Cwhich is reproditcteil:" ' 
m f opt- note at p. 23, supra), * , . 
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acoumuW^ i**® Suftanjiur shall be 

^ ^ * ?” ‘’’®‘ ‘’’® accumiation shall be tEm paid to 

named B '“r “//n *>«=’ «” "o- Hving. 

the reht, at the end of one jearfrom the testator’s death 

thicTmarhav. h"® *"y 

wmcn may nave been made by investing them. 

that the rents of the farm of Snltanpnr shall be 
awnmujated for ten years, and that the accumulations shall then be paid to 

guest is* void” testator, A has no son. The be- 

bequeaths a sum of money to B, to be paid to him when he shall 
ar,fi interest to be accumulated till he shall 

m*Tr%k ^ ® iieath, the legacy becomes vested in B j and so 

the interest as is not required for his maintenance and education is 
accumulated not by reason of the direction contained in the will, but in 
■-consequence of B's minority. 

105, No man having a nephew or niece or any nearer relative 
Bequest to religious or shall have power to bequeath any properly 
chantabie uses to religious Or charitable uses, except by 

a wjii^ executed not less than twelve months before his death, and 
a^ositcd within six months from its execuhon in some place pro- 
vided by law for the safe custody of the wiHs of living persons. 

iliusfrati&n, 

. s nephew, makes a bequest by a wii| not executed nor de^ 

posited as required— 

for the relief of poor people; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

■for the support of scholars ; 

for the erection or support of a school ; 

fot the building and repairs of a bridge 

for the making of roads ; 

for the erection or support of a church ; , 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden ; 

.*411 -these bequests are void, '■ - , 
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PART XIIL* 


EActX. 


Ob' the Vestixs ob Legacies. 

106. Where, by the terms of a bequest, the legatee is not 
Date of vesting of legacy entitled to immediate possession of the 

bequeathed, a right to receive it at 
; . .. proper time shall, unless a contrary 

intention appears by the will, become vested in the legatee on the 
testator s deaih, and shall pass to the legatee's representatives if he 
aies betore that time, and witnout having received the legacy. 

I, testator’s death, said 

to be vested in interest 


Mxplanatim.- 
not become vested 


-An intention that a legacy to any person shall 

in interest in him is not to be inferred merely 

irom a^provjs^^^ the payment or possession of the thing 

oequeathw is postponed, or whereby a prior interest therein is be- 
queathed to some other person, or whereby the income arising from 
e innd bequeathed is directed to be accumulated until the time of 

^ provision that if a particular event shall 
Happen, the legacy shall go over to another person. 

lUustraii&ns^ 

On ® ^ at the death of C. 

r '“'“'^^rest in B. and if he dies 

before C, his representatives are entitled to the legacy. 

the a?e' of i"? k® attaining 

ge or Its. Un As death the legacy becomes vested in interest in B» * 

^ bequeathed to A for life, and after his death to B On 

the testatoris death, the legacy to B becomes vested in interest in B 

to bequeathed to A until B attains the age of i8, and then 

to B. The legacy to B is vested in interest from the testator's death, 

{e) A bequeaths the whole of his property to B uoon trust tn 
the income, and then to make over tfae^fund to C. 

A s death the gift to C becomes’ vested- in interest in him^ 

A fund is bequeathed to A, B, and C in equal shares to be mid 

if ‘’’® 1 8 respectively, with a proviso thaf 

tfcdf th *®’ “’® 'egacy shall devolve npfn D. On 

1 ‘he shares vest in interest in A, B, and C, subieet 

C shall alldiennder .8;Ld, nprt te 

®»i i.« *° the wills of Hindns, Fainas. Buddhists .nA 

"* 'e* Bengal, and in the towns of Madhrassnd 

fioinbny.-&# Hindu Wills Act {XXI. of 1870), s. a ‘»*«aw*na 
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Date of vestimigf when 
legacy contingeRt upon 
specified ancertaiR 'event* 


fr^ws fi. ^ tiiew C««pt the last survivor) under the ege of i8* lili 
vestea mterest passes, so subject, to his representatives* 

, ■ ,107. A legacy bequeathed m case 
. a' specified -iiincertalBi eveet shall happen 
does not vest until that event happens* 

, A' legacy bequeathed ^ in case a specified nricertam eveat shall 
not happen does not vest until the happening of that event becomes 
Impossible. ' ■ 

In either case, until the condition has been fulfilled, the in* 
ferest of the legatee is called contingent. 

^ . Exception . — Where a fund is bequeathed to any person upon 
his attaining a particular age, and the will also gives to him abso 
iutely the income to arise from the fund before he reaches ihat age, 
or directs the income, or so much of ■ it as may .be necessary,, to be 
applied for his benefit, the bequest of the fund Is not contingent 

lUuitraiions^ 

(a) A legacy is bequeathed to D in case A, B, and C shall all die 
under the age of i8. D has a contingent interest in the legacy until A, B 
and C ail die under i8* or one of them attains that age* 

{^} A sum of money is bequeathedto A “m case he shall attain the 
age of i8/’ or ‘ when he shall attain the age of i 8/* A’s interest in the 
legacy is contingent until the condition shall be fulfilled by his attaining 
that age. _ 

(e) An estate is bequeathed to A for life, and after Ms deathto B, if B 
.mmi then be living, but, if B shall not be then living, to C’'Ap B, and 
C survive the' testator. B and C each ta'he a contingent interest in the estate 
yiitil the event which is to vest it in one or in the Other shall have happened* 

estate 'is* bequeathed as in the case last supposed. 'B dies In 
the lifetime of^A and C. Upon the death oi B, C acquires a vested right to 
obtain possession of the estate upon A-s death. 

(^} A legacy is bequeathed to A when she shall attain the age of xS 
•or shall marry under that age with 'the consent of B, with a proviso that. If 
she shall not attain.iS, or marry under that age without ''B*s consent, the 
, legacy shall go to C. A^ahd Ceacb take a contingent interest in the lega* 

S ., A, attains the age of i8. A becomies absolutely entitled to the legacy, , 
^_:|iou^h she may' have matried’ under 'itS without the' consent of B. 

■i'-T'' '&) estate is bequeathed ‘to _A^ until he shall marry, and after that' 
event to B. B*» interest in thd beqhest“‘is contingent until the condition • 
shall 'beialilled by A’s marrying. , 

-An estate' is, bequeathed to' A Until he'shal! take’ advanta'ge of tha- • 
Act fir the Relief of Insolvent Debtors, and ’after that event;, to-*, B.'' ' 

Interest in th«.bequest;'is bontingemt until AMkm advantage of, 
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inteit? " ^q“eathed; to A if he shall pay 500 rupees to B. 

interest in the bequest is ooatingent until ha has paid 500 rupees to 8 , 

tii« ^ I*'® Sultanpur Khurd to B if B shall coi 

coBcmgent uatii he has conveyed the latter farm to C. 

after Aitestator 4 %^eTh®“‘A^.-°^ ® ^ ' 

.condition shall be fuifilled by th" 
having married C, o. t;„ „ 
which makes the fulfilment of 


A s interest in the legacy is contingent until the 
. ^ ' expiration of the five years without B^s 

or by the occurrence, within that period, of an event 
L! — ment c* the condition impossible. 

W A fund is bequeathed to A if B shall 
by will. The legacy- 

(/} A bequeaths to B 


not make any provision for 
13 contingent untii B’s death. 

and direrf-^ fh.i- a year upon his attaining the age of 

<5^recls that the interest, or a competent part thereof, shall be aDoli- 

ed for his benefit until be reaches that agl The legecy is ylsZ 

anri bequeaths to B 500 rupees when he shall attain the age of 18. 

malntl a certain sum, out of another fund, shall be appliS, for his 

maintenance until he arrives at that age. The legacy is contingent. 

108. Where a bequest is made only £0 such members of a 
°J interest in be- class as shall have attained a particular 

isXnZtatJLl ^ “0^ attained 

particular age. age cannot have a vested interest 

- -in the legacy* 

Illustration, 

•ge of 18? with'a ^ 

age 1 4 the income of t' 
eyeutuaHy entitled, shall be 
^fchild of A, who ■ 


a vesthd ifiiteresC'tethe bequest 


PART XIV* 

' 0 #.Onkrous BsQOKSTa' 

Where a bequest Imposes an obligation on the legatee 

nothing by if unless' "he 

’isv ; 7. . accepts it fully, , / ' , ’ ■ 

I — _ * ' ■■' 

^mbsyi-H**^*h*{Kmdu.W«Li Actxixi. rrf I ‘ h!? '! 





I 


«fia6'5.3 


mmAn^smcmsion act . 


, ^ ' iUmimiwn, - ' ‘ 

' A, Ijairing shares in (X),, a prosp eroes joint-stock oompanj^ and also . 
shares in (Y), a joint-stock company in. 4 iflBiCulties| in reject 'or wfeicli 
shares hereby calls are expected Ao be made, bequeaths to B all bis shares 
10 joint-stock companies. B refuses ■ to accept the shares In (Y). He 
forfeits the, shares in '(X). 

110. Where a will cootams two separate and independent 

. One of two separate and 

independenk bequests to ^atee ■ is , at liberty to accept one of 
same per Kon may be accept-' them,, and refuse the other, aithowgh 
ed, and the other refused. former may be beneficial and the 

latter onerous. 

lUusiratien. 

A, having a lease for a term of years of a house at a rent which he and 
his representatives are bound to pay during the te.rim, and which Is higher 
than the house can be I eft for, bequeathes to B the lease and -a sum of money* 
;:::E;:;;ref h; 5 es:'^:to.iaccept^ HeAhali .not,: ■t^r.his 'fhlusal|:forfeit:t'he:'^ 


Of Contingent Bequests. 

111. Where a legacy is given if a specified uncertain event 
Bequest contingent upon shall happen, and no time is mention^ 
specified uncertain event, no in the will for the Occurrence of that 
time being mentioned tor its event, the legacy cannot take effect uH- 
occutrence, less such event happens before the period 

when the fund bequeathed is payable or distributable. 

Ulu&imiions, 

{a) A legacy is bequeathed to A, aod, in case of his death, to B» If A 
survives the testator, the legacy to B does not take effect, ^ 

(^) A legecy is bequeathed to A, and, in case of his death without 
children, to B. If A survives the testator, or dies in his lifetime leaving a 
'child, the legacy to B dotes nbt take effect.'' ’ 

; ^ (y) A^ legacy is bequeathed to A when and if he attains' the age of s8|, 
and| In case of his death; to B. A attains the age of i8. The legacy to B' 
does not take effect. ” 

XV. appEqs to the willa of Hindus, Jainas, Sikhs, .a*^d Bo’ddhisife, 
province* of Bengal, and In the towns of Madras an 4 ‘Som* 
_:iiay.-*- 5 #tethe Hindu .Wills Act CXX'l. of 1870), s. a. . 
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(d) A kgMf IS bequeathed to A for Ofe, md after his death to B, audy 
** in case of B's death without children,”. to C. The words in case of B*« 
death without chiidren ” are to be understood as meaning *'* in case B shall 
■die without children during the lifetime of A.’* 

(tf) A legacy is bequeathed to A for life, and after his death to B and* 
** in case of B's death,” to C. The words in case of B’s death ” are to be 
considered as meaning “ in case B shall die in the lifetime of A.” 

112. Where a bequest is made to such of certain persons as 
Bequest to such of certain shall be surviving at some period, but 
persons as shall bs surviving the exact period is not specified, the 

at some pecod n,.t specified, ^5 ghall 

be alive at the time of payment or distribution unless a contrary intea- 
tion appear by the will* 

Illustrations, 

(a) Property is bequeathed to A and B, to be equally divided between 
them, or to the survivor of them. If both A and E survive the testator, the 
legacy is equally divided between them, if A dies before the testator, and 
B survives the testator, it goes to B. 

(d) Property is bequeathed to A for life, and after his death to B and 
C, to be equally divided between them, or to the survivor of them. B dies 
during the life of A, C survives A. At A's death the legacy goes to C* 

(c) Property is bequeathed to A for life, and after his death to B and 
sC, or the survivor, with a uirection that if B should not survive the testator, 
his children are to stand in his place. C dies during the life of the testator. 

B survives the testator, but dies in the lifetime of A. The legacy goes to 
ithe representative of B . , 

, , (<fl) Property is bequeathed to A for life, and after his death to 8 and 
Cr with a direction that, in case either of them dies in the lifetime of Aj 
the whole shall go to the survivor, B dies in the lifetime of A. Afterwards 
C dies in the lifetime of A. .The legacy goes to the representative of C. 


PART XVI ♦ 

COKBrnONAL Biqussts, 

;■ 118. A bequest upon an Impos-' 

sible' condition Is void. ■ , ; 


sst^ upon impossible 


of f86s-3 


aiccsssioN act. 
Ulustraiums. 


49 


1, j '^”1 ‘® 5 >®queathed to A on condition that he shall walk tma 

hundred miles in an hoar. The bequest is void. 

j, „i? bequeaths soo rupees to B on condition that he shall marry A’s 
dau|hter. A s daughter was dead at the date of the will. The bequit is 

114. A bequest upon a condition, the fulfilment of which 

^ Bequest upon illegal or would be contrary to law or to moraiitsy 
immoral condition* is VOld, 

Mlmtraii&ns, 

The tequesufyoM ® ® ”«der C. 

(i) A bequeaths S.ooo rupees to his niece if she will desert her husband. 

1 he bequest is void. 

115. Where a will imposes a condition to be fulfilled before 
Fulfilment of condition the legatee Can take a vested interest in 

p^tecedent to vesting of le- the thing bequeathed, the condition shall 
be considered to have been fulfilled if it 


gacy. 


has been substantially complied with. 


lUusiraiions, 

(a) A lepgr is bequeathed to A on condition that he shall marry with 
we consent of B, C, Dj and E, A marries with the written consent of B 
C is^ present at the marriage* D sends a present to A previous to the 
inarnage, E has been personally informed by A of his intentions, a«d 'has' 
made no objection* A has fulfilled the condition* 

•A.1. ^ ^ condition that he ^shall marrv 

with the co^«t of B C, and D. D dies. A marries with the consrt ol 
B and C. A has fulfilled the condition* 01 

"4.1* ^ legacy is bequeathed to A on condition that he shall marr^ 

with the con^nt of B, C, and D. A marries in the -lifetime of B 
thfn^* consent of B and C oaly, A has not fulfilled the coadi* 

is bequ^ted to A on condition that, he shall marry 

Tf ft r ^^l>tains the unconditional aS 

z E., Afterwards B, C. and D 

their consent. marries E, A has fulfilled the 

^fk ^ '®. bequeathed to A on condition that he shall mhrry 

C-iLdD hhtS ’■ S.®"*®* without the consent OfB^ 

con lotion f ^^^^**** consent -after tT^ marriage* A 'has not fulfilled 


tMBIAK SUCCISSIOM ACT. 



(/) ' A makes his will, whereby he beqweaths a snm of money to B- 
if B shail marry with the- consent of A^s executors, 'B marries daring 
the lifetime of^ A, -and --A afterwards esKpresses his approbation of the. 
marriage. A dies. The bequest to B takes 'effect. 

(g) A legacy is bequeathed to A if he executes a certain document 
within a time specified in the will. The document is executed by A 
within a reasonable time, but not within the time specified in the wilh A 
has not performed the condition, and is not entitled to receive the legacy. 

116. Where there is a bequest to one person, and a bequest 
Bequest to A, and, on of the Same . thing to another, if the prior 

failure ot prior bequest to B. bequest shall fail, the second bequest 
shall take eSect upon the failure of the prior bequest although the 
failure may not have occurred iq the manner contemplated by the 
testator 

Illustrations. 

(a) A bequeaths a sum' of money to his own children surviving h\mj 
and, if they all die under i8, to B. A dies without having ever had a child. 
The bequest to B takes effect. 

(d) A bequeaths a sum of maney to B on condition that he shall 
execute a certain document within three months after A^s death, and, if he. 
should neglect to da so, to C. B dies in the testator^s lifetime. The: 
bequest to C takes effect. 

117. Where the will shows au intention that the second be- 

When second bequest not take effect only in the event 

'thtake'eSect on failure of of the first bequest failing in a particular 

’ manner, the second bequest shall not 
take effect unless the prior bequest fails in that particular manner. 

H JUustration* 

A makes a bequest to his wife, but, in case she should die in his life-* 
time, bequeaths to B that which he had bequeathed to her. A and his 
wife perish together under circumstances which make it impossible to 
piove that she died before him. The bequest to B does not take- effect. . 

. 118. A bequest may be uiade to any' person with the condi* 

, ’i<ip©quest over# condlilonal tioB ^ supsradded that# in casc a specified,. 

S happening or not hap- uncertain event shall happen, the thing 
uncertain bequeathed shall go to another person 
-f ''' ' » ■ or tbatj In case' a specified uncertain 

eiWt;,h^ali ‘ not happen, the thing bequeathed shall go.oter/lo- 

^ft^^<?^'.tbe,jilterio!f«|>equest is 'subject to the rules contaai^. 

actions io7, ic^, iP9, no, in, lu, 113, 114, ii$,*awi ijs* 


'I n- ->/ 


iSi 55,] 


lN|liAM,-sgC€TOjtOlC JtCX*' 

lIUush'aiiGmsl ' 


5X 


.g. s\i sj; s s s,.l s.,t "» 

» - -“>■•1 .sr^fio i sz: 
r'7 ?"• '"'•M 

go to B. A disputes the competency of the testtor t ’ 

estate goes to B. F / t tne testator to make a wiiL t*he‘ 


B 


•■- ?«« i.- « » 

place of B. B takes a vested ioterMt^in ^ '* *° ®‘and in the 

if fee dies leaving a 'sonlrA’s iSl*" 

die dJ^^ing thTiife 5 C^^thea 40*^“^“’®'^ ^ «‘b« should 

and B die before C, The gift over"^ cannoT\ ^ 

sentative of A takes one-ha!f of the monev and ff **"* *’'® 

takes the other half. ' “® and the representative of B 

fund to bt divided at her dta?hequSlfaLn/“h^ IT ‘h® 

of them as shall be leaving atLr^S “f s®ch 

hfetime. The bequest over can nof take iLi ® ^’s 

children pass to their representatives. “ “ ’ *‘® '”*®'®sts of the 

118. An ulterior bequest of the kind contemplated bv the 

iyfuieu'ed? take effect 

unless the condition is strictly fulfilled. 

.BhStiii'ssii jirs“ D ihfL ■ '"I”,? 

*thout the con.Mt otsT’thi'^i.ly .haiy ^ PtoWso that, if ha mawih. 

He afterward becoi^s a ^ with tbe 

OU^ tba consent pf B. The bequest to cT^s tjf LteSt' 
proisl teaS*^dLs'SJ’';8^ ^P#W at iS or marriage, with a 

&ilty"of s|l mlld^tSorkto be aj^ 

: • , ’ ' , j^® 'Ongwalt 'tequest is Bot,,a^ti 

Act X., i 8 Ss.^ 5, 
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(a) An estate is bequeathed to A for his life* with a condition superad- 
ded that if he shall not, on a given day, walk lOo miles in an hour, the 
estate shall go to The condition being, void, A retains his estate as if 
no condition had been inserted in the will. 

(^) An estate is bequeathed to A for her life, and, if she do not desert 
her husband, to B. A is entitled to the estate during her life as if no 
condition had been inserted in the kill. 

{c) An estate is bequeathed to A for life, and, if he marries, to the 
eldest son of B for life, B, at the date of the testator’s death, had not had 
a son; The bequest over is void under section 92, and A is entitled to the 
estate during his life, 

1 2 1 . A bequest ^ may be made with : 
the condition superadded that it shall 
cease to have effect in case a specified 
uncertain event shall happen, or in case 
a specified uncertain event shall not 
happen. 


Bequest conditioned that 
it shall ceasft to have effect 
in case specified uncertain 
event shall |happen or ? not 
happen. 


lUusf rations. 

{a) An estate lis bequeathed to A for his life, with a proviso that, in 
case he shall cut down a certain wood, the bequest shall cease to have 
any effect. A cuts down the wood ; he loses his life-interest in the 
estate. 

0 ) An estate is bequeathed to A. provided that, if he marries under 
the age of 25 without the consent of the executors named p the will, the 
estate shall cease to belong to him, A.marries under 25 without the consent 
of the executors. The estate ceases to belong to him, 

(r) An estate is bequeathed to A provided that, if he shall not go to 
BngU*id within three’' ;jears after the testator’s death, his interest in tjbt 
‘e^tisite shall cease A does not go to England within the time prescribed* 
His Interest in the estate ceases. 

s''' ' ' ' - 

(d). An estate is bequeathed to A, with a proviso thafc,«.if she beeomes 
a nun, she shall cease to have any interest in the estate. A becomes a «uit» 
'Sheloses'her interest under the will 

{$) A fund is bequeathed to A for life, and ‘after hfs death to^Ei if B 
.‘shall be then living, with a proviso that, if B shall become ^ a ' uun, the 
^^lequest to her shall cease to have any effect B becomes a nm In the life* 
A, She thereby loses her' contingenf Interest in the fend, . 

'Older that^'a- condition that a ^begnesf shall cease^]^ 
I $jich condition must not have effect may be Valid. It is necessary 
that die event to 'Which it relates he 
ctmdition of a bfequest as 
■temmtea by the lordi se ( i 




l8Ss 3 


firtiuSj sutcisMoH act . 


■Si 


123. Where a bequest ts made with a condition superaddedl 
Result of legatee render- *^6 legatee shill perform a 

.. .. certain act, the subject-matter of the bo- 

quest shall go to hoother person, or the 
bequest shall pease to have efiect, but m 
time is spicified for the performance of 
. , . ^be act, if the* legatee * takes anv sten 

which renders impossible or indenfinitely postpones the performance 

■ ■ * ' ’■' ■ ' ■■ ■■ 

iUusdraiions, 


Wjgr impassible or indefimte-. 
% postpoaingf act for which 
.no time specified, md on 
iion;performaiice of which 
stifojecfc-mafecer to go o?er* 




made to A with a proviso that, unless he enters the 
^my the h^oy shall go over to 8. A Lkes holy orders, anrtherebS 

S: thVte|a°; « ** 

a... *rith a proviso that it shall cease to ha»#. 

*hLf“‘ ‘J ‘J^gbter. A Jhrries a stringer aod 

^ases^t^haweiS'cr*''^'*"®* falSlwentof the condition. ThebeVest 

124. Where the will requires an act to be performed by the 
■■ Performance of condition, legatee within a speeded time, either as 
wUhiaspL,fieatfme!'^“*"*’ f Condition to be fulfilled before the 
<.L £ 1 a, ^ iegacy IS enjoyed, or as a condition nDon 

the non-fulfilment of which the subject-matter of the bequest to 

le acfmnrh?®’’ v' 

form,! f '''“® specified unless the per- 

fommee of It 03 prevented by fraud,., in which case such further 

ffahd‘^®' *‘”® be allowed: as shall be requisite 

to make up for the, delay caused by such 
■ ' - , „ fraud. 



, SUCCUS^IOK 


,; PAXTXVn,*, 

Of BiatiBsxs wixHiOiESfcxidKS^AS xo Afplication oe Enjoymbht, 

125f Where a ftiqd is 'beqaeathed absolutely to or for the 
■ ^ ^ t, • benefit of any person, but the will con« 

,i5Syed)n tains a direction that it shall be applied 

s^r following absolute/ be- OF enjoyed ixi a particular manner, the 
[mst of same to or for kgatee "shall be entitled to receive the 
lenefit of any person. .j contained no SUCh 

direction. 


enjoj me^ ofabsZtt hi ^ enjoyment, of it by the 

quest is to be restricted, to legatee shall be restricted so as to secure 
<^cure benefit for a specified benefit for the legatee, If that - 

kgati^e^^ , '' benefit cannot be obtained for the lega* 

lee, the fund belongs to him as if the will had contained no such 
«Brection«' • * - 

lUustraiionSn 

. (a) A. b^qaeaths the residue of his property to be divided equally 
Hjmopg hi^' daughters, and directs that the shares pf the daughters shall he^ 
s^tM'upbh themselves respectively for life, .and he paid to their children ' 
sliter their death. Alilhe daughters die tin married. The representatives 
bf each daughter are entitled to her share of ‘the residue, 

' (1^) A directs his trustees to raise a' sum of money, for his daughter* . 

and he then directs that they shall invest the fund, ai'id pay the income ar» ^ 
log from it to her during her life, and divide the principal among her 
children after her death. The daughter dies without having ever had a ■ 
child. Her representatives are entitled to the fund. | 

’ X27* Where 'a testafSr" does oot absolutely bequeath a fwiicl, 

■ bequest of fund forcer- SO as to sever It from his owR estate, but/ ‘;r 

tin ; purposes, some of gives ITfor certalw purposes, and part oi 
nhifchc^itofe be 'fulfilled. purposes canudt be fulfilled, the‘'| 

■ > , • XVII. applies to the wills of Hindus, Jainas, Sikhs, and* -f 

i‘lp;addh|ip.l.n the Lower Provinces, of, ...Bengal, ..and, he.. town»..^o.l,.Ma4ra» J 
^li*!d‘9ohihay*»^Sff ^ Hindu Wills Act (XXL of idyu), s. a. ' ' . ;4 


'■”li 

'll 

m 


■r 


not been exhaisSed upon the oWects 
contemplated by the 'swll, remains a part of the estate of the testate. 

lUusimtims. , 

cn!a/wa^and\t!n‘’'!‘ ^*1® shall^nvest a sum of money in a parti. 

sh^all divfrf» ff ^ ®®“ for life, and, at his death, 

ever hid a cMH'‘"Tr^?' his children i the son dies without having 

intfhr? I- ■ ^ direction that they are to have the interest only dur- 

1!^®’ *®‘’' fhe fund shall go to their chHdrea 

ge daughters have no children. The fund belongs to the esLte S 


PART XVIII* 

Of BEtjOBSTS TO AN Executoe. 

, , , 128.. If a legacy is bequeathed to a person whq is named an 
Legatee named as execut- executor of the will, he shall not take 

So^^Totent^n u^ct It 

executor. Otherwise manifests an interest to act 

_ ^ as executor^- 

Ulustration. 


■° ‘'»® of Hindus, Jainas, .. Sikhs, and 

fnd^feL ^C *"•* i» ff*® fo’^as af Madra* 

and Bombay,— SiJtf the Hindu Wills Act .(XXI of 1870), >Ss 
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. ,,^PARTXIX.» 

■’ ' Of SfstJific LiSACifs. ' 

129. Where a testator bequeaths to any person a specified 
A ^Is property which is distingmshed 

Specac lee.cy a.8nad. • otL parts of his property, the. 

legacy is said to be specific. 

JUmtraiioHs, 

(<i) A bequeaths to B-— 

**the diamond-ring presented to him by C 
/* his gold chalm 
a certain bale of wool 
*' a certain piece of cioth 

all his household-goods, which shall be in or about his dwell* 
ing house in M Street in Calcutta at the time of his death 
the sum of f,ooo rupees in a certain chest *. 

** the debt which B owes him ’ 

**all his bills, bonds, and securities belonging to him ying a 
his lodgings in Calcutta 
all his furniture in his house in Calcutta 
** ail Ms goods on board a certain ship then lying in the river 
; ; '’‘Hugif:** , ' ■ — 

** 2, dob rupees which he has in the hands of C 
, ^ “ the money due to him on the bond of D :* 

*' his mortgage on the. Rampur Factory:'’ 

** one-half of the money owing to him on his mortgage of Ram* 
pur Factory j'* 

** I ooo rupees being part of a debt due to him from C 
his. capital ^tock of i)OooL in East India Stock:” 

V his ■; promissory notes of the Government of India for loiooO' 
rupees in their four per cent, loan 
“all such sums of money as his executors mayi after his deatlif’ 
■ ta_ respect of the debt due to him from the insolyenl 

‘ “Wfh'of 0 and Company s” 

i,>-‘ ' ' 'Ui aii-'ihe wine which he may have in his cellar at'-the time of 

' " • ‘his'deafchi”’ _ ' * • 

“ such of his horses as B may select «” - - ' ^ 

“ all his shares In the Bank of Bengal 

“ all the shares In the Bank of Bengal which he may possess at the 
time of Ms death t” . 

■' ■" ** all the money which he has in the 5| per cent, loan of the Gova* 

^ eminent of India *” 

’ all the GovemmentsecuntieB he shall be entitled to at tho 
* ■ j/ time of his decease e” 


*] '^IXg ap;plies to the .wills oit Hindus, Jainas, Sikhs, and 
'#wi^hiiis "in 'the Lower Provinces of Bengal, 'and iii the towns of- Madras. 

amd'lOmlMiy.^S## the Hindu Wills Act ( 3 &i ^ 1870), a. 



, lat iSi5*3 


mimn svcmsstcm ACt* 


Sf^' 


Each 'of tliesejegacies IS Si^ecific. ■'■■'■ 

(b) A, h^mg Govtinmmt ■ |iromissory cotes., for 10,000 rap ees, bt** : 
pccsatte to bis eacecotors Government promissory notes for 10,000 roi^ees ^ 
in trust to sell for the benefit of . B t • 

The legacy Is specific. 

(i?) A, having property at Benares, mi also in other places, bequeaths 
to B ail his property at Benares 

The legacy is specific* 

(ri) A bequeaths to B— 

his house in Calcutta ; 
his aemindari of Rampur j 
his taluq of Ramnagar j 
his lease of the indigo* factory of Salkya ; 
an annuity of 500 rupees out of the rents of his zemindad of W i 
A directs his zemindary of X. to be soldj'and the proceeds to be invest- i 

Each of these bequests is specific. 

(g) A, by his will, charges his zemindari of Y with an annuity of 1,000 
rupees to C during his life, and subject to this charge he bequeaths the 

Each of these bequests is specific. 

(/) A bequeaths a suna of money—- 

to buy a house in Calcutta for B ; 

to buy an estate in zilla Faridpur for B ; 

to buy a diamond-ring for B ; 
to buy a horse for B j . - 

to be invested in shares in the Bank of Bengal for B ; 
to be invested in Government securities for B ; 

a diamond ring 
*‘ a horse;’^ 

“ 10,000 rupees worth of Government securities f 
** an annuity of 500 rupees 
*^ 2,000 rupees to be paid In cash f 
so much money as will produce 5,000 rupees four per cent 
Government securities -s"', ' 

These bequests are not Specific.,., 

„ ^ property^in England and property.ln India, bequeaths a 

out of th» property which he 
may leave in Indi% He also bequeaths a legacy to C,jind directs that it 
Shall be paid out of the property which he may leave in England t 


, ■ tsequest' ot mm certain' spwrac- merely tifecatise' me Stocks 

or seoirities'in which it is iijvet 
invested are described. described in Ihe wiU. ' ' 







„ ™y-iegacy ,s not specified merely because the wH 

Bequest of mjney where ” payment to be postooned 

;i ShTh"' 

in cerfcam way. * reduced to a certain 

form, or remitted to a certain place 

Illusttation, 

«hail be 

I he legacy is not specific. ' s « • 

Sa« • -“io* of*. 

«•«■, of 

lai. Where proper^ is specifically bequeathed to two or mn*. 
&s:i»i^ue is Wtinuallv der,^!™^^ »«ay heof such a nature' fi£ 
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. JUuHrati&ns^ ■ , . 

(a) A, having a lease of a house for a term of year$, 15 of which ' were 
iinexpired at the time of his death_, has bequeathed the lease to B for his 
life, and. after B^s death, to C. B is to enjoy the property as A left it, 
although, if B lives for 15 years, C can take nothing under the bequest. 

0 ) A, having an annuity during the life of B, bequeaths it to C for 
his life, and, after C*s death, to 0. C is to enjoy the annuity as A left it 
although, if B dies before D, D caa take nothing under the bequest. 

135. Where property comprised in a bequest £0 two or more 
Sak aad investment o£ persons in succession is DQt specificaUy 
proceeds of property be- Dequeathed, It shali, in the absence of 
queathed to two or more any direction to the contrary, be sold, 
persons in succession. proceeds of the Sale shall be 

invested in such securities as the High Court may, by any general 
Tule to be made from time to tinae, authorize or direct, and the 
fond thus constituted shall be enjoyed by the successive legatees 
according to the terms of the will. 

• lUustraii&n* 

A having a lease for a term of years, bequeaths, ** alibis property” to 
B for life, and after B^s death to C. The lease must be sold and the 
proceeds invested as stated in the text, and the annual income arising from 
the iund is to be paid to B for life. At B*s death the capital of the fund 
is to be paid to C. 

_ 186. ’If • there be^ a deficiency of 
assets to pay legacies, a specific legacy 
is not liable to abate with the generm 
legacies. 


‘ Where deficiency of assets 
to pay legacies, specific lega- 
cy not to abate with general 
legacies* 


PART XX,^ 

'' Of DEMONSTRATrYB. Legacies, ; 

187. Where a testator bequeaths a certain sum of money or 
Demonstrative legacy de- a pertain quantity of any other commo- 
'fis»ed, ' dity, and refers to a'^'p^feular fund or 

stock so as to constitute the same the primary fund or stock out of 
which payment Is to be made, the legacy is said to be demons* 


Part applies to the Wills Of Hindus, Jaloas, Sikhs, and Buddhists 
ihlthe Lower provinces, of "‘EteEgaf,'and in- the towns of Madras': hod'^ 
|wy.--5te Hlodh Wills Act (XXt of I'Syd), ’ 
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# The distiBctton between a specific legacy and 

a demonstrative legacy consists in this that, ^ 

specifier *° the legatee, the legacy is 

Ulmiraiions, 

fcom^W^ rupees, being part o{ a debt due to fainj 

due to hir^ ^ *’°°° rupees to be paid out of the debt 

SLttrtTve ® is specific; the legacy to G ii 

(fi) A bequeaths to B — 

*' GreenaCTe* ’°^ 

” the Gov'eTn'r^nrof i°„dia?> “f 

an annuity of 500 rupees '‘ from his funded property 
(^00 rupees out of the sum of 2,000 rupees due to him hw 


iif]}Uir.$uqcBsaoK act. 6t 

PARTXXI* 

Of Adempiios of Legacibs. 

139. If anything which has been specifically bequeathed doet 

Ademptioo eaplained. W th® testator at the time of 

nis death, or has been converted into 
pmptnj of a different kind, the legacy is adeemed ; that is, it canisol 
take effect by reason of the subject-matter having been withdrawn 
from the operation of the will, 

lUmimiims, 

ia) A bequeaths to B— 

the diamond-ring presented to him by C 
**hisgoId-chain;” 

“a certain bale of wool 
* ** a certain piece of cloth f 

all his household-goods which shall be in or about his dwells- 
ing house in M Street in Calcutta at the time of his death.’^ 

A, in his lifetime,-^ 

sells 'or gives away the ring j 
converts the chain into a cup ; 
converts the wool into cloth ; 
makes the cloth into a garment;, 

takes another house into which he removes all his goods t 

Each of these legacies is adeemed. 

{b) A bequeaths to B — 

“ the sum of i,ooo rupees in a certain chest 
** all the horses in his stable;^' 

At the death of A, no money is found in the chest, and no horses in 
the stable. The legacies are adeemed. 

(if) A bequeaths to B certain bales of goods, A takes the goods with 
him ■ on a voyage. The ship and goods are lost at sea, and A is drowned. 
The legacy is adeemed* 

140 * demonstrative legacy is not a deemed b]?* reacts ".tlbat 
uton-ademption of demon- property -on which ' it ' is charged , by 
sirative legacy. .1 the will does not exist, at the time of the 

death of the testator,' or has been -oohveHedi ' into property of 
different kind : bnt it shall, in such case, be paid out of the general 
assets of the testator. ■' ‘ • ' 


,;i. \-farbiSXI.'japplies to the whls^of Hindus'i Jainas, Sikhs, andvSndlV ' 
dh|«ts;»;'tb^'LoW^rTfOvinces Of. Bengal, audio\the towns -of iMadiriitaifc«|''' 
Bombay.*-^## the Hindu Willi Act cX:X,-of 'i8jo),,s. a. ■ ■ v-sj' i)- 
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141. Where the thiag 'Spedficilly bequeathed is the right to 
sniption of specific he,-* receive something of value from a third 
of right to receive party, aud the testator himself receives 
:lnng from third party* bequest is adeemed. 


Illustrations^ 


his mortgage on the Rampur Factory 

All these debts are extinguished in A's lifetime, some with and some 
without his consent. Ah the legacies are adeemed. 

ib) A bequeaths to B his interest in certain policies of Hfe ^assur- 
ance.” A in his lifetime receives the amount of the policies. l*he legacy 
is adeemed. ■ , ■ 

142. The receipt by the testator 
of a part of an. entire thing specifically 
bequeathed shall operate as an ademp- 
tion of the legacy to the extent of the 
sum so received. 


Ademption pro tanto by 
testator’s receipt of part of 
entire thing specifically be- 
queathed. 


I lUusiraiion. 

A bequeaths to B ** the debt due to him by C/* The debt amounts to 
10,000 rupees. C pays to A 5,ooo rupees, the one-balf of the debt. The 
legacy is revoked by ademption so far as regards the S,ooo rupees received 

' 143. E a portion of an entire fund or stock be specifically 

A-.;, K,. bequeathed, the receipt by the testator 

testamr^ receipt of portion 0^ ^ portion of the fund Or stock shall 

©nfir^ fund of ^ which operate as m ademption oulKlto, tha 
‘ extent of the amount so received 

: ‘ tbe residue of the fund or stocfc snail b# 

to, the discharge of the specific legacy* ■ " 

’’ , Utmiraihm ’, ■ >* 

V' A to" B’ one-half of the sum' of io,ooh rnpeea due to Will 

receives $,'ooo*rupe«, palrt'ollhe 

, ‘^1^4^(ki^ihipieffl»which'are'due from;' W to A-at'tbe'iIfn’e of his death be-- 
|d4gtd B undm the*specificbequesi>^.5 


siiSSSiiiliiife 
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Where a portion of a fund is specifically beqj}eaflied to 
Order of payment where f”® legatee, and a legacy charged 00 

portion 'of ftin4 specifically • same 1000 is oeqiieatoea to another 
^ bequeathe# to ope legjatee, legatee, if' the testator receives a portion 

Of that fund and the remainder of the 

tor having* received portion tOOCl IS ins.UXncieot to pay both thc Sp©* 
of that fund remainder in- cific and the demonstrative legacy, the 
gld&r^ specific legacy shall be paid first, and 

the residue (if any) of the fund shall be 
applied, so. far as it will extend, in payment of the demonstrative 
legacy, and the rest of the demonstrative legacy shall be paid out 
of the general assets of the testator. 

■ ' iltusttuiion, 

A bequeaths to B i,ooo rupees, part of the debt of z ooo rupees* due to 
him from W. He also bequeaths to C i,ooo rupees to be paid out of the 
debt, due to him from W. A afterwards receives 5co rupees part of the 
debt, and dies leaving only 1,500 rupees due to him from W. Of these 
1,500 rupees, i,ooo rupees belong to B, and 500 rupees are to be paid to 
C is also to receive 500 rupees out of the general assets of the testator. 

Ademption where stock 145. Where stock, which has, beea 

specihcajiy bequethed does Specifically bequeathed, does not exist 
not exist at testator’s death. testator's death, the legacy is 

adeemed. 


jUusiration, 

A bequeaths to 

hi’s capital stock of 1,000/. in East India 'btock 

*^his promissory notes of the Government of India for I0,0b0- 
rupees in their four per cent. loan . 

'A sells the htock and ‘the notes. - ‘The legacies are- adeemed. - 

146. Where stock, which has been specifically bequeafiied^ 

. , ^ .. does only -in part exist at the . testeto/s 

wbtfe“''’s“ck, ^%eci|caUs; death^ legacy is adeemed ,so f» 

bequeathed, exists (in. part as rcgf-td^ -that part of the stock which 

only at testator’s death. ^ has' ceased to. exist ■ ^ 

'bequeathe to B his loyobo : rupees- in ' the' 'si per cent. loan ' 

Ummnmm% 9 ^ India.** ,A sells .pne-h§lf -of; ,his 10,000 rupees in 
In question. .Oq^halljpf’the legacy ^^^a^eemed* ' 
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153* Where ‘ Stock ' specifically bequeathed Is sold, aod an 
cik speciBca% be- quantity of the' same stock is after-*- 

lied s(.4ci but replaced, wards purchased, and belongs to the tes- 
el<jyging to^ testator at tator at his death, the legacy is not 

adeemed. 


PART XXII.* 

Of the Payment of Liabilities in eespect of the Subject 
OF A Bequest. 

154 . Where property specifically bequeathed is subject, at the 
Non-iiability of executor death of the testator, to any pledge, lien, 
to exonerate specific lega- or incumbrance Created by the testator 
. himself, or by any person under whom 

he claims, then, unless a contrary intention appears by the will, the 
legatee, if he accepts the bequest, siiall accept it subject to such 
pMge or incumbrance, and shall (as between himself and the testa- 
tor’s estate) be liable to make good the amount of such pledge or 
incumbrance. 

A contrary intention shall not be inlerred from any direction 
which the will may contain or the payment of the testator’s debts 
generally. 

Explanation.—^, periodical payment in the nature of land-re. 
yejjue or in the nature of rait is not such an incumbrance as is con- 
templated by this section. 

iUmirations* 

* bequeaths to B t^ diamond- ring given him by C, At A’s death 
the ring IS he d in pawn by D, to whom it hhs been pWged by A It is 
the doty of A s executors, if the state of the testator’s assets will allow 
them, to allow B to redeem the ring. . aiiow 

(J) A bequeaths to B a zemindari which at A's death, is subject to a 

Fincipal sum together 

with inteiest to the amount of i,ooo rupees is due, at A’s death, B if he 
it subject to this charge, and is liable, as 
between himself and A s estate, to pay the sum of n,ooo rupees thus due. 

.^ropietion of testator’s - 155. Where anything is to be done 

,ra”c» h&t" “ f *1* to the thing 

. '»cqii«?athed, jt is £o be doue at the cost 
■ .-..Lj::.; /■ ,, V ; of tbe testator's estate. , 

dhhlte *1 S*' Jainas, Sifchas, and Bud* 
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lilutitaiwns^ 

{a,) A, hairing contracted ' In general terms for the purchase of a piece 
of land at a certain price, bequeaths it to B, and dies ^before he has paid cb^,. 
purchase* monej. The purchase-money must be made goo 4 , 
assets, 

(b) A having contracted for the purchase of a piece of land for a cer- 
tain sum of money, one^half of which is to be paid down and the other half 
secure:! by mortgage of the larid bequeaths it to B, and dies before -he has 
paid or secured any part of the purch ise-money. One-half of the purchase- 
money must be paid out of A’s assets. 

150 . Where there is a bequest of any interest in itnmoveable 
Exoneration of legatee’s Property, in respect of which payment 
immoveable prooerty for in the nature of laod-r-.^venue or In the 
which land-reyenue or rent mature of rant, has to be made periodic 

payabk per.od.catly. 

between such estate and the legatee) make good such payments or 
a proportion of them up to the day of his death. 

Illu$tration^ 

A''feqheathS' 'to' house,' In t : of ''which- 3^5,, rupees ^are/papbfe;,::/; 
annually by way of rent. A pays his rent at the usual time, and dies 
"'days''after, A^S'''estate'''S'hali' make,, good '25, rupees 'in respect, of t,he^ 

In the absence of any direction in the will where there 
Exoneration of specific !e- ^ Specific bequest of stock in a joint- 

gatee*s stock in joint-stock StOCk Company, if any call or other pay- 
company. ment is due from the testator at the time 

of his death in respect of such stock, such call or payment shall, 
as between the testator s estate ' and '.the legatee, be borne by snch^ ■ 
estate ; but, if any call or other payment shall, after the testator^s 
death, become due in respect of such stock, the same shall, as be- 
tween the testator’s estate and the legatee, be borne by the legatee 
If he accept the bequest. 

lUustraiions, 

(a) A bequeathed ta B his shares in a certain railway. At A*s death 
there was due from him the .sum of .5/. in respect of each share, being the 
amount of a call which had been duly made, and the sum of' S®* respect 
Ilf each share, being the amount of interest which had accrued due in re- 
spect of thh call These payments must be. borne by A*s estate. 

0 ) A has agreed to take 50 shares in an intended joint-stock company, 
and has contracted to pay up 5I ‘in respect, of share, which sum must 
be paid before his title to the shares .can be completed. A bequeaths these 
shares to-B. The ertate of A must 'make good' the payments which were 
necessary to complete A*s title, 

(c) A bequeaths to B his sharv^s In a' certain railway. B accepts the 
legacy After A^s death, a call Is/maded'nTespect of the shares. B must , 
pay' the call, ' ‘ ^ 

’’ “Act X.": ’ 18 %.— 5; , 
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,(if) A bequeaths to B his shares in a joint-stock company* B accepts 
the bequest Afterwards the affairs of the company are wound up, and each 
stiehoider is called upon for contribution. The amodht of the conirlbiition 
must be borne by the legatee. 

,|*^||(#) A is the owner of ten shares in a railway company. At a meeting 
field during his lifetime a call is made of 3/. per share payable by three 
instalments, A bequeaths his shares to B and dies between the day fixed 
for the payment of the irst and the day fixed for the payment of the second 
instaiment, and without having paid the first instalment. A’s estate must 
pay the first instalment, and B, if he accept the kgacy, must pay the re- 
maining instalments. 


PARTXXIIL^ 

Of Bequests of Things described in General Terms. . 

153. If there be ' a bequest of sometfai»g described in general 
Bequest of thing described liie executor must purchase for 

in general ternis , , the legatee what may reasonably be 

considered to answer Ae, description. 

Illustrations. 

(fjf) A bequeaths to- B a pair of carriage-horses, or a diamond-ring. 
The executor must provide the legatee with such articles if the state of the 
assets 'will allow it."' 

C^) A bequeaths, to pair of Ciiyriage-horses.’'' A had no carriage- 
horses at the time of 'his death. The legacy fails. 


" ^ ';PARTXXIV.» ' ' • , ■ 

Of Bequest of the Interest or Produce of a Fum 

iS3. Wbsfe^_the- mtoesf or produce of a fund is bequeathed 
‘Bf^qu'jst of, interest,. any person^ and the will affords no 

fund,., • ..j; Jncircatioii of all mtentibfi that , the en|^^ 

meat of the bequest 'sfeuld be of limited duratioHj. '.the principal as 
well as the interest shall' -beiong to th,? legatee. 

^ . JUuBtrations. 

'A -bequeaths; to 0 the 'Interest of his fi?.e per cenn promissory' notes 
of die' 'Goirc-rumfut' of ’India, There is no oth'sr clause in the will affectinr 


■ *■" Parts-XXlIk. and XXIV. apply to the wills of Hindus, lainas, Sikhs 
md Buddhists ib the Lower 'Provinces of Bengal, and in the towns of Madras 
and Bombay.*— Sif^ the Hindu Wills Act (XXL of iSjo), s. a, - ' 
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tliose securities. B is entitled to A-S'^ fiire"'|>er cent, promissory notes ©I the 
•GoFernmeot of India, ’ ^ 

C^>}' A 'be<|iiear'h» the Interest' of his 5|- per cent, promissory iiotesof ' tiMt 
<^overnmeot of I'ndiato B for his life, and after his death to C. B is enSitkd 
to the interest of the notes during his' iifej and C is entitled to the note® 

■:.:apO'0:^B’s death*-'. V 

(tf), A he«|ueaths to B the rents of.. his lands at X. B Is entitled to 


part xxv.^ 


Of Bequests OF Annuities. 

■ 160. Where aa annuity Is created by will, the legatee isentilied .. 

Anaaity created by will to receive it for his life only unless a 

payable tor life only unless contrary intention appeals by the wIlL 
•concracy nutention appears varied bj ike 

circumstance that the annuity is directed 
to be paid out of the property generally, or that a sum of money is 
-bequeathed to be invested in the purchase of it. 

Illustrations, 

{a) A bequeaths to 8 500 rupees a year. B is entitled, during hia 
.10 receive the annuai sum of 500 rupees. ' 

(b) A bequeaths to B the sum of S'^o rupees monthly. B is eniifcled 
during hk life to receive the sum or $00 rupees every month. 

(«?) A bequeaths an annuity of 500 rupees to B for life, and, on Bk 
death, to C. B is entitled to an annuity of 500 rupees during his life. 

C, if he survives B, is entitled to an annuity of 500 rupees from B's death' , 
antll his own death. • ' > ■ . ^ ^ 

' l@i. Where the will directs .that an annuity shall be provided 
for any person out of the proceeds of 
property .--or ■■■■out of property geueraliy,^ 
.or where mouey is bequeathed tp be in* 
vested'': du'.-the.^ purchase of auj’aEiiuity ■ 
■for '"■auy-'^'^persoa on the ;tesi:ator''s , death, 
ihe legacy vests ia ioterest lo the legatee, 
aud -he is -eudtled, at his optioa, to 
have aa’ annuity purchased for him,, or to receive the money ap- 
propriated for that purpose by the ■wLL 


Period of vesling where 
■writ directs that annuity be 
pr-vided out of pracaeds of 
property, nr out of property 
generally, or where money 
bequeathed to be inve-stad 
in purchase of anuuky. 


♦ Part XXV. applies to. th-5 wliis of Hindus, J.ainas, Sikhs, and Bud- 
dhists in the Lower Provioces of Bengal, -and in the towns of Madras, and 
Bombay the, Hindu Wills Act fXXL of -1870), s, 2* , 
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i&) A by his. will directs that hi^ executors shail, out of Ms property*, 
purchase an annuity of i,ooo rupees for B, B is entitled^ at his optfooi to 
laxe an annuity of i^ooo rupees for bis life purchased for him, or to receive 
such a sum as will be sufficient for the purchase of such an annuity. 

0) A bequeaths a ' fund to B for his life, and directs that, after 
death, it shall be laid out in :he purchase of an annuity for C. B and C 
survive the testator, C dies in B‘s lifetime. On B’s death the fund 
belongs to the representative of C. 

162* Where an annuity is bequeathed, but the assets of the 
, . testator are not sufficient to nay all the 

Abatement of annuuy. legacies given by the will, the annuity 

i^all abate in the same proportion as the other pecuniary legacies- 
glven by the will. * 

16 S. Where there is a gift of an annuity and a residuary 
Where gift of annuity and the whole of the annuity is to be 

ttsiduary gift, ivhoie annuity satisfied before any part of the residue 
to be first satisfied. Hg |.q residuary legatee and, If 

necessary, the capital of the testator's estate shall be applied for 
that purpose* 


FART XXVI « 

0^- Legacies to Ceeditors akd Porxioheks, 

164. Where a debtor bequeaths a legacy to Ms creditor, ancf 
'Ctoditor i^rimd fade entir does not appear from the will that the 

tied to legacy as well as legacy is meant as a satisfaction of the 
' debt, the creditor shall be entitled tO' 

the legacy as. well as to the amount of the debt. 

165. Where a .parent,, who is under obligation by contmct to 
Child pHmd fade entitled provide a portion for a childj, falls to do 

to legacy as well as portion, so, and afterwards bequeaths a legacy 
to the, child, and does not Intimate by his will that the legacy is 
a.s? a satisfaction, of the portion, the child shall be entitled to 
_ receive the legacy as well as the portion. 


n 
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lUmifsiUn* 

A, by articles entered Inta In contemplatioit of his marriage with B* 
ODvenaoted that he would pay to ^ each of ■ the daughters of the intended 
marriage a portion of 20^000 rupees on' her marriage* This covenaot 
tiaving been broken, A beq-seaths so.doo rupees to each of the aiarried 
daughters of himself and S* The legatees are entitled to the benefit of 
this bequest io addition to their portions. 

168. No bequest shall be, wholly or partially adeera'sd by ^ 
No acleinpdoo by siibse- Subsequent provision made by setllemeiit 
quent provimm for legatee. or Otherwise for the legatee. 

Illustratiom, 

(«} A bequeaths 20,000 rupees to his ?on B. He afterwards gives to 
B the sum of so, 000 rupees- The legacy, is not thereby adeemed. 

(i)) A bequeaths 40,000 rupees to B. his orphan niece whom he had 
brought up from her Infancy Afterwards, on the occasion of B*s mar- 
riage, A settles upon her the sum of 30,000 rupees. The legacy is not 
thereby diminished. 

'■ PART .XXVII « 

Of Ei-sction. 

167. Where a man, by his will professes to dispose of some 
Circumstanws in which thing, which he has no right to dispose 
< election takes place. ol the persoa to whom the thing belpogs 

shall dect either, to conErm - such disp.ositioo, or to dissent from It ; 
andj m the latter case^ he shall give np any beoefits which may 
have beeo provided for him by the will. 

183^ The interest so relinquished shall devolve as if it bad 
Ddwciiution of interest rc- not been disposed of by ^ tfi© will in 
linquished fay owner. favour of ' the legatee, subject, neverthe- 

lesSy to the charge of making good to the disappoioted ;Iegate€ 
the amount or value” of the gift attempied do be given to him by 
the w,llL . 

: , 109 - This rule will apply" whether the testator does ot does 

'Ttsmorh belief as tp bis ' «ot-: believe v- that which-; he professes 'to 
pwnersbip immas^riai. . dispose -of :by bis wHl to be his own. ^ ■ 

. • fcrt.XXy II. applies 'to,' the wiUa of Hindus, Jasnas, Sikhs*; and, 
Buddhists; ,ift' the Provinces, of,. B.engal» and in the towus of Madiras 

■ and 'Bombay. —S’## the Hindu Wills Act CXXL of 1S70), s. a » 
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IUusiraii&m», 

v«) The farm of Sultanpor was the property of C. A bequeathed !t to 
g ** legacy of i,ooo rupees to C. C has elected to retain his farm 

Of boitanpor, which is worth 800 rupees. C forfeits his legacy of 1,000 
ropees, of which Boo rupees goes to and the remaining 200 rupees fall* 
into the resjQuary bequest, or devolves according to the rules of intestate 
Sttccessjou, as the case may be, 

(&} A bequeaths au estate to B in case B’s elder brother (who is 
married and has children) shall leave no issue living at his death. A also 
aequeaths to C a jewel woich belongs to B, B must elect to give up the 
jewel, or to lose the estate. 

(c) A bequeaths to B 1,000 rupees, and to C an estate which will, 
woer a settlement, belong to B if his elder brother (who is married and 
has children) shall leave no issue living at his death. B must elect to give- 
up the estate,^- or to lose the legacy. 

(d) A, a person of the age of i! 

^ning real property in England, to w 

legacy to C, and, subject thereto devises 


j ' — .The, real,, property., 

^ i®g2tcy without. 

fiiriiig up the real property in England, 

Bequest for man's benefit 170. A bequest for a mau^s beueit 

^regarded for parpoae of is, for the purpose of election, the same 

thiog as a bequest made to himself. 

Illustraiion, 

it being the property of B, A bequeathed 

“"f***®*'. called Snltanpur Buzurg to his own 
TkJ"” ‘o** ^ '*’® Proceeds applied 

M f!,. ® c® u®' ® whether he will abide by the wilf 

or keep his farm of Snltanpur Khurd in opposition to it. 

171. A person taking no benefit directly under the will, but 
PerMn deriving benefit in. deriving a benefit under it indirectly, is 
^ectly not put to election. not nut to his eieetinn_ ' 


of Ms^l 
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I*ers0n takiiif in mdiwid- 
iial 'capacity landsr util! ma3^» 
m other character, elect to 
take in opposition « 


172. A iserson who, in his indi- 
vidual capaciQf, takes a benefit under 
the wiil, may, in another character, elect 

to take in opposition to the will. 

lUmtration, 

The estate of Sultanpur is settled upon A for life, and after 
upon B. A leaves the estate of Sultanpur ‘o D* a.ooo ^ 

1^0 rtioees to C who is B’a only child. B dies intestate 
KSor ^thouThaving made an election. ^ takes out adm.niste^ 
to B, and as administrator elects to keep the estate of Sultanpur in opp - 
tion to the will, and to relinquish the legacy of 2 ,ooo rupees. C may do 
this, and yet claim his legacy of i ooo rupees under the wi . 

£x»piion io m nx last r«/«.-Where a Pf '^ular gift is 
expressed in the will to be in lieu of something bf ongmg to the 
legatee, which is also in terms disposed of by the 7‘''' f hfis 
claims that thing, he must relinquish ihe particular g [t. f « « 

not bound to relinquish any other benefit given to him by the 

Illuidfaiim. 

Under A’s marriage-settlement his wife is entitled, if she survives him. 

to the enjoyment of the estate of Bultanpur * j her 

bequeaths to his wife an 1 rbL ?n his so^^ 

intlrest in the estate oj Sultanpur. which estate he^ hequeates te^ . 

what she is entitled to under the settlement. She is bound to relinquish the 

annuity, but ncit the legacy of i,ooo/» 

17^ Acceptance of a benefit given by the will constitotes m 

^ ^ . election by the legatee to take under the 

ftS wfll if h/ has kn^ledge of his righUo 

election to take uader will. . elect, and of tho^e circumstances WlllCll. 

would influence the judgment of a reasonable man in making an 

election, or if he waives inquiry into tiie circumstances. 

JUusirniims, 

{a\ A is owner of au estate called Sultanpur Khufd, and has a life- 

take ttossession of It, and enters intO'posaessifui of the es ate of Suitafiput 

Khu^. B has not ooafirmed the beqafeSt of Ssultanput Buzurg to C. 

(Ai B theeldestsooof A, is che possessor of an estate called SuUanpnr 

A bequ^ths Sultanpur to C, and to B the residue of A s property. B 
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..hy Ak — 

5»ooo rupees, allow's- to take posse 
tiiscoyers tliat the residue does not 
» Isas not confirmed the bequest of ' 

174« Smch knowledge or waiver of inquiry sliall. 

Presumptwn arfsingf from ^ * 

eisjoyirient by kgatee for two 
years. 

Iby tbe will without doing 

:■ 175* Such knowledge 

rr “ 

act of iesrat.;. - ' de,g jj 

interested in the subject-matter of the bequest 


s executors ^ that the residue wllf amouat' to 
“ Sultanpur. ‘ He afterwards 
- to more than 500 rupees* 
.the estate of Sultan pur to C, 

^ ^ If in the ab- 

sence of evidence to the contrary, be 
presumed if the legatee has enjoyed for 
, two years, the benefits provided for him 
any act to express dissent. 

. - <5r waiver of inquiry raav be inferred 

act of sa‘ee which ren- 

Ltere n ti, u- “possible to place the per-ons 

Jihtstratzon , 

min*'' entitled, and to C a coal- 

176. If the legatee shall not, within one year after the death 

woTartv%'"lTca!l7n?: the testator signify to the testator’s 

tegatee to elect. ** i^presc; tatives his intention to confirm 

ffltwAo ekrtii dhsent froiu the will, the reureseot- 

his election’;"^™ expiration of that period, require him to make 

and, if he does not comply with such requisition within a reason. 

^ S&ct of mn^eomptmncQ. he has received It, he 

shall be deemed to have elected to con- 
firm the will, 

177. In case of disability, the election shall be postponed 

nteSity"! ” J/the 

. ^ ®wion shall be made by ^some compe- 

, , tout autoonty. ^ 





Or"lS<5S-] INDUif 'WocSStSStOK Xci^. ?s 

•pART'lbCVIII* — 

Of Gifts m CoNxEBiTLATioH of DsAm 

^ Property Iransferable by US* A mm may disposCj by gift 

gift; iraade In concompla^ioia made In contemplation of death, of mf 
of 'death. moveable property which he cctiid dis- 

pose of by will. 

A gift is said to be made in’-eontemplatlon of death where a 
When gift said to be made man.; who ls ill,' and cxpccts to die shOft- 
i.n;,coot3mp]atioo .of deat . |y of' his' illness, del ivers'/to.:. another ^ 
possession of any moveable property to , keep as a gift In case the 
^:'dpho'r;:shatt;die " 

'Such- a gift may be resumed by the 

■'■'..giver..':;;.''; /:.::'::.'.v■■'^;^^^ 


: %clii;..'.gilfc: .res.niBa.ble,. , 


It does not take effect if he recovers from the illness during 

'■^^' ■ ^^ ■■'■ ■■''■■which-It''Was'm'ade':''nordf..''he.'^''snrvives;'lhe^'' 

person to whom it was made. 

lllmtraiions, 

(a) A, being ilJ, and in expectation of death, delivers to E to be re* 

:;;^tath.ed;;l>y;'h;lm'; I'R; case' of:'' A*'s 'death*^' ■' ' ■ ' ■ ■ ■ 

■ ■ ■'"'‘''^'a'"'bond'"g'ranted by C 'to 'A'"; ' " 

a bank-note j 

a promissor y note of the Government of India endowed ia 
' blank ; 

a bill of exchange endorsed in blank ; 
certain mortgage-deeds : 

A dies of the illness daring which he delivered these articles. 

B Is entitled to-~- 
the watch j 

the debt secured by C^s bond ; 
the bank note ; 

, the promissory aote of the Government of India' j ■ ’ 

the bill of exchange; '' ' ' 

, ^ the money secnre’d by the mprtgage*deeda, " 

. A, being III, and in expecmtion of death, delivers to B the key ©f a 
fenn'fci^or the key of^ a warehom© in which goods of bulk belonging to A are 
, deposited, with theintentio*i of giving him'tbe cputroi over the contents.©! 
the trunk, or over the deposited goods, and desires him to keep them in case 


* This ■ Part 
<XXL ©I 1S70). 


doe^s Mot ’apply,.; to Hindus,*— Hindu, Wills Act 





PART^XXIX* 

Of Gkaot of PaoBATB and Lxttkes of Administration. 

179. The executor or administrator, as the case may be, of a. 

Character and property of deceased person ^ 

execator'or administrator as ative lor all purposes, auu ail t06 ,,p ^ 

such,. pertyt deceased person vests in 

him as such* 

180. When a will has been proved and deposited in a Court 
Admimstraticm with copy 

annexed of authenticated the limits of the province, whetuef m me 
copy of will proved abroad* Britisu dom'n’ons oriii a iLreigo couiitiy y. 

and a properly authenticated copy of tne will 
d administration may be granted with a copy of such p> 

nexed* 

181. Probate can be granted only 
to an executor appointed by the will. 

'''' 182 .' 'T appointment may be ex-^' 
press- or by" necessary' implication.f 


Probate oely to appoioted 
aacecutor* 


Appointmofifc, ,«3?press or 
implied* 


♦ Of Part XXIX., s. 187 applies to the wills of Hindus, Jaioas, Sifehs, 
and Buddhists in the Lower Provinces of Bengal, and in the towns of Madra$ 
and Bombay,— 5## the' Hindu' Wills Act {XXI of 1870), 'S a. as amendeii 

bT the Probate and Administration Act (V; of s88i5, a* t$4« - 

‘ ’ "As to grants oflet*,er» of adroinistration and probated to the Adiuinta* 
',ttilkinrj<l3eneral, see- Att ll. of.'iS74'.‘'ss. , - ' >■'' , ^ * 

.'Hbtliing in 'Act X, of i8ds i»to be taken to supersede or 
irifhte'or4isties and privileges of the Admimistratori General*— to «#% 
juj, dd* > \t>(i " 

.t This does .not include property vested in the, deceased as executor or 
i 4 wiws|rator>unte .Act X. of 4865 — ijs Ben. 428, 439* ,, s* - 

|\7 'BoffirAX, Bta. " . . ’ ; 


of 186S.I 
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Mimimiims* 

(«) A wills tfiat C be his executor il B will not. B is appolnlei! ex©* 
cutor by implication# 

(&) A ghes a legacy to' B and several legacies to other persons, among 
thejrest to his daughter in-iaw,*' C, and adds, but, should the within-named: 

be not living, I do constitute and appoint B my whole and sole execu- 
trix.** C is appointed executrix by implication. 

(c) A appoints several persons execut>.rs of his will and codicils, and 
his nephew residuary legatee, and in another codicil are these words: I 
appoint my nephew my residuary legatee vj dischargeall lawful demands 
against: my will and codicils, signed of diderent dates.*'* The nephew' Is ■ 
appointed an executor by implication, . 

183. Probate cannot be granted to any person who Is a minor 
Persons to whom probate OT is of nnsound mind, Dor to a married 
cannot be granted. woman without the previous consent of 

her husband. 


: 'V Grant of probate' to several 
executors simultaneously cr 
at different times. 


184* When several’ executors are 
appointed, probate may be granted to 
them all simultaneously, or at different 
times.. 


A is an executor of B’s will by express appointment and.C an executor 
of xt by intsplication. Probate may be granted to A and C at the same time, 
or to A first and then to C, or to C first and then to A, 

185. If a codicil be discovered after the grant of probate,' a 
^Separate probate of codi- separate probate of tnat codicil may be 
granted to the execut ' t if it in no way 
* ^ repeals the appointment of executors 

made by the will. 

If diferent executors are appointed by the codicil, the probate 

Procedure when different of the Will must be revoked, aUd a UOT 
_ ex«cwtofs appointed by codi*. probate granted ' of the will and the 

codicil together, 

■ ■ ' 186* When probate. has been grafted to several executors,! 
'Accrual of' representation ’ acid''ahe' of them' dies, the entire 
'to surviving executor. presentation of the testator accrues' td 

Me mmmg bxecmr or Qxemtom, ‘ ■ ' ' ■ : 


s, ff, Act XXL of 1870 (the Hindu Will©. Act)., 
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|S7.* No right m executor or legatee cau be estaMied In 
Ria'ht as execafcor or lega- Court Jusdce ualess a'^ooiirt of 

tee when established. COIDpCtCOt jutisdiciioilj ** IQ BlltiSa Id» 

dia ”|: shall have granted iprobate of the will under which the right 
fs claimed, or shall have granted letters of administration with 
Ihe with or with a copy of an autheniicated copy of the will, an- 
■■'■■■"nexed.'-J "■ ■ 

1S8* Probate of a will, when grantid estiblidies the will from 
. the death of the testator, and U'eiiders 

o pro-de. valid all intermediate acts of the executor 

as such. 

189, Letters of administration cannot be granted to any per- 
To whom administration Son who is a minor or is oi unsound 

way not be granted. , miud, Qor to a married woman without 

the piivons consent of her husband. 

190, § No righi: to any part of the property of a person who 
Right to mtosta£e *3 pro- has d^ed lote.^tate can be established in 

perty wh«a established. any Court of Jusdce uniass letters of 

administration have first been granted by a Court of competent 
iurlsdictlon. 

191. Letters of administration entitle the administrator to all 
Effect of letters of admi- ' rights belonging to the intestate as effec- 

wsiratiow, tually as if the admioistration had been 

granted at the moment after his death. 

192. Letters of, administration do not render valid any in- 

^ ■ Acte mt validated by ad- termed'! ate acis of the administrator tend* 
muinistrahoQ. • ■ ing to the diminution or damage of the 

intestate's estate. 


^ This sectioQ^ applies to the wiib of Hindus, &c , in the Lower Fl^o* 
vioces of Bengal and' in the towns of Aladras and Bara bay.-«»Siftf the 
Hindu .Wills Act fXXI. of iSyo). , 

, ; f So far as regards the Administrator-General, the High Court !tlie 
_Fre«iden0y-tawn is a Court of competent jurisdicdon within the meaning of 
i8y and 190, wheresoever within the Presidency the property to be com- 
Ittlhe ptobate or letters of administration ma? ha situate.-rSw Act il. 
‘Of ^ For prahibition of charges i:}t commissian by execsiiors or 

adnoihift'ratote other, than tne. Administrator-General, see $. 5^* 

In $: the^words, first and next i|noted have been substituted^ 
'for the words ** wlthm the province and under the iSoth section,*^ 
,pecfcively/ by and Amending Aoi;..(¥III of 1903), s. 2. , 

apply to any parfc'.of the property of a Hadve 

‘Cliwtkm-- 5 ##'Acfc VILof'-ipai., '/ ■' ‘ 


• . 'r; . 


or J865.3 
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193 . When a person appainted an executor has not renounced 

^mnt of a^Smiiiistration ■ €XCCUtorship, ieCtera.'’ of 
wli«re executor has oot ro- tion shall nnt ZTf a . 

»o«nced. uon snail, upt Da. gianted to any other 

calling upon the executor toSept 

except that, when one or more of several executors have proved 
Exception. * Will, the Court may, on the death of the 

cation of executorship. the nersnn '”“fS S'gned by 

Shall preclude him from evefL'rX Tlf’ 

will appointing him executor. W r o or probate of the. 

195 . If the executor renounce, or fail to accept, the executor 

Procedure where executor ship withlD the time limilprl W 

srtrtrr 

»ilh a copy of the ..ill aimex'ed^ te’SL'Sdlo S 

.o»ldbe.«IM,oadBtol«,aSonte 7 aiSLj^. 

legatee. ^ SSutor or ^ appointed an 

fore he Ss SlmSS ah theSe^S dSSf/ 
the will, and iettels of admStr2nS®th?^^?Jn2j? 2 

R - IiV ' legatee who has a beneficial interest 

Ki^ht to admmistratiun of Survive© the tesfaton but diV^ 

“«• !.»» bo»* Sly 11s, iS; fr 

»«.«Mion «1, .ho will ..S^"SSiiyTi.l*' “ 


* See S. fi, Act XXI, of 1870.-; f ta B. L R. 433, 437. 



[ActX. 



indiah succession act. 

no executor, and no residaary legatee of 
representative of a residuary legatee, or 
he declines or is incapable to act, or 
cannot be found, the person or persons 

who would he eotitied to the aoiBioistra- 

of the deceased if he had died 

a benehcial interest, or a creditor, may 
the will, and letters of administration may be 
him or them accordingly. 

■ • ■ ■ - 1 with ' the will annexed shall not, 

be granted to any legatee other than ^ an 
rsai or a residuary legatee until a 
been issued and published 
the next-of-kin to 


. ^ ^ ^ Grant ot ' 34miiiistrattot 
ifitere m execatof nor resi- 
4mry legatee, represen- 
lafcite iul such, leg^alee. 

lion of the estate 
other legatee having 
admitted to_prove^ 

^ granted to 

199. Letters of administration 

Citatlow belor« grant of ad- 
ministration to legatee other 
than universal or residuary. 

in the manner 
.accept 

200- When 

Order , i.n . - . . . 

tions entitled to adramisier. 

letters 

according to 


univei 

ciiation has 

hereinafter mentioned calling bn 
mfuse letters of administration 

the deceased has died imei 

which connec- connected 

or by ccnsangumity ai 

of administration of bis estate and effects 
the rules, hereinafter stated. 

201. If' the deceased has left a widow, 
he ^ranted to the wid 
ministration to widow 6 

S Court Kee cause to ex- shaii See Cause lu txc 
her, the ground of some 

3 , or because she has no interest in the estate 

Illustrations, 

,v 1. fvr ha*! committed adultery, or has been 

f Tnnatior 

is aause for excluding her from the aammistration. 

M The widow has married again since the decease of her hasfaand , 

s not go'jd cause for her exclusion. 

90-2 If the Tudge thing proper, he may associate any person 
2^2. H me ju o /persons with the widow in the ad- 

minltration who would be entitled solely 

••administration if there were no widow. 

203- ' H tb®re be no widow, or if the Court See cause to «- 
• where no clude the wid^w, it shdl comm.t the ad- 
ministration to the person or persons 


wMow, or widow excluded. 
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who would be beneficially entitled to the estate accordini- to the 
rules for the distribution of an intestate’s estate : 

Provided that, when the mother of the deceased shall be one 
: Proviso, class of persons so entitled, she 

shall be solely entitled to admijfiifctratioji* 

204. Those who stand in equal degree of kindred to the 
Title of kindred to admini. deceased are equally entitled to admini. 

■sfcratbi). siration.* 

205. The husband, surviving his wife, has the same right of 
Right of widower to ad- f«l“'n'stration of her estate as the widow 

TBioisiratioo of wife’s estate. . has in .respcct ,of ^he^ estate : of bet 
band. 

, 200. When there is no person connected with the deceased 
of ; administration hy ^ marriage 01" Consanguinity who is 

yAereditpr. entitled tb lette’fs of administration, and ' 

wiiltng to act, they may be granted to a creditor. 

Administration where pro- letters of. administration thust be graut- 

perty left in British tndis. ed according to the foregoing rolls al- 
though he may have been a domiciled inhabitant of a country in 
Which the law relating to testate and intestate succession difiere 
from the law of British India. . . , 


PART XXX, t 
Of LmrmEi) Grants. 


0.U 


j 


Duraihn. ' 

203. When the will has been: lost or mislaid since the testa- 
Probate of copy, or draft tof's,’ death. Or has been destrqv'ed by 
*'''*• wrong or accident, and not by any act 

•of the testator, and a copy or the draft of the will has been preserv- 
ed, prot»ate may be granted of such copy or draft, limited until the 

original or a properly authenticated'^ copy of it be produced. . ■. 


* Ben. Sbart Notes of Cases. lif. 

t Compare Act V. of iSSi, Ch., IH, wUh sub-parts (a) to (/}. 
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209* When the will has beco lost or destroyed, and bo copy 

ProUte of contents; of been made nor the dr^t preserved, 

lost or ^destroyed wjU- ' probate Hiay be granted of its coBtetits 
if they can be established by evidence. 

will is in the possession of a person residing 
gre out of the pr'vioce in which application 
fof probate is made, who has refused or 


210* When the 

Probate of copy -wfi 
orijg'inal exists. 

neglected to deliver it up, but a copy has been traosmitted to tne 
executor, and it is nec-ssary for the interests of the estate that pro- 
bate should be granted wuh )ut wiiiing for the arrival of the on™ 
ginal, probate may be granted of the copy so transmitted, limited 
until the will or an authenticated copy of it be produced. 

211. Where no will of the deceased is forthcoming, but there 
Administration until will « reason to believe that there ;!S a will 
produced. in existence, letters of administration ^ 

may be granted, limited until the will or an authenticated copy of 
it be produced. 

(3) — Grants for ike Use- and Benefit of others having MtghL 

212* When any executor is absent from the province in 
Administration, with will 'vhich application is' made, and there is- 
annexed, to attorney of afa- no execmor within the province wiiiiag. 
sent executor. to act, letters of administration with the 

will annexed may be granted to the attorney* of the absent exe- 
cutor, for the u«e and benefit of his principal, limited until he shall 
obtain probate or letters of administration granted to himself. 

■'*, 213. When any person to 'Whom, if present, letters of admi- 
nistration, with the will annexed, might 
annfSto^ttorney of , *>6 j^anted, is absent from the province,. 

seat persori, wfeo, tf pteseat, fetters of administration, with the will- 

wopid be eetitied to ad- annexed, may be granted fo his ' attorney 
****”*®*'®*'* ' limited as above mentioned. 

. . 214* When a person entitled to administration In case of In...- 
- to afetor«cy . testacy Is absent from the province, and 

pf s^b$e»t pwsop , entitled ^ to - no persoB equal!) entitled fs willing to 

*** act, letters of administration may be 

' ' granted to the attorney of the absent-' 

person,, limited ■ as before mendoned. 

y"' * 'The aloTnej must be within the jirisdictiots of tfte Coart.-«4 B. L, ' 

■E.j Ap.( 4^, ’ 
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2lS^ When a minor Is sole executor or sole residaarj legatee^ 
Admioistratiott.' during- Mers of admloissratioii, ‘ with the will 
minority of sole executor or annexed, may be granted to the legal 
residuary legatee. guardian of such minor, or to such otSer 

person as die Coorl: shall think fit until .the minor shall have com- 
pleted the age of eighteen years, at which period, and not before^ 
probate of the will shall be granted to him. 

216. When there are two or more minor executors, and no 
Adminiscratjou, duriag executor who has attained majority, or 

minority of several execu- two OT more residuary legatees, and no 
lorsof residuary legatees. residuary legatee who has attained ma- 
jority^ the grant sh'dl be limited until one of them shall, have com- ^ 
pleted the age of eighteen years. 

217. if a sole executor or a srie universal or residuary legatee,. 
AdrniuisEratipn for use or a person who would be soieij entitled 

and bs.seric of lunatic jus to the estate of the intesiat-i according 
habens, ^ to the ruie^ for the distribution of in« 

testates' estates, be a lunatic, letters of administration, with »:?r wilii- 
out the will annexed, as tiie case may be, shall be granted to the 
person to wiiom the care of his estate has been commiued by com** 
patent authority, or, if there be no such person, to such other person 
as the Court may think fit to appoint, for the use and benefit of the 
lunatic until he shall become of sound mind. 

218. Pending any suit touching the validity of the will of a 
.^Administration pendmte deceased person, or for obtaining Or re-. 

• yoking .any probate or any grant of letters 

of administration, the Court may appoint an administrator of the 
estate of such deceased person, who shall have all .the Tights 'and 
powers of 'a general administrator, other timn the right of distribute 
ing such estate, and every such administrator shall be subject to 
the irnmediate control of the Court, and shall act under its direc- 
tion. 

(r*) — F0r Special Furp&see^ 

219* II an executor be appointed for any limited, purpose 
, ' Probate limited £0 pur- specified in the will, the probate shall ba 
fose Sp&dihi ill wilL limited to that purpose, and. if he should 

appoint m attorney to take administration on- his behalf, the letters, ' 
of administration, with the will annexed, shall accordingly 'be 
limited* ‘ - ' 


* Sie., read titlet, 


Act X., 1 865.-7.. 
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220. If an executor appointed generally give an authority to 
Administration, with will an attorney to prove a will on his behalf, 

siaaexed, limited to md the authority IS liiiiitea to a pariacu* 

cular purpose. I^j. pyrpose, the letters of admiulstratiou^ 

with the will annexed, shall be limited accordingly. 

221. Where a person dies, leaving property of which he was 

Administration limited to sole or Surviving trustee, Or in which 

property in which person he bad no beneficial interest on his own 
has beneficial interest, account, and leaves ho general represent- 

ative, or one who is unable or unwilling to act as such, letters of ad- 
ministration, limited to such property, may be granted to the person 
beneficially interested in the property, or to some other person on 
his behalf. 

222. When it is necessary that the representative of a person 
Admimstrration limited to deceased be made a party to a pending 

suit, and the executor or person entitled 
to administration is unable or unwilling to act, letters of adminis- 
trallon may be granted to the nominee of a party in such suit, 
limited for fee purpose of representing the deceased in the said 
suit, or in any other cause or suit which may be commenced in the 
same or in any other Court between the parties, or any other parties, 
touching the matters at issue in the said cause or suit, and until a 
final decree shall be made therein, and carried into complete 
execution. 

'228. If at the expiration- of twelve months from the date of 
Administratfon limited ’'to ’ probate OF letters of administration, ' 

_ of becorabif party the executor OF administrator to whom 
the same has been granted is absent from 
the province within which the Court that 

granted the probate or letters of administration is situate, It shall . 
be lawful for such Court -to grant, to any person whom' it may. think ■ 
fit, letters of administration, limited to the purpose of becoming 
and being • made a party* to a suit to be brought against the executor 
cir.adiuioistrator, and carrying the decree which may be made there- ^ 
ih.fpto #ect. 

224. In any case, in which k may appear necessary for preser- ' 
Ad'tfiwistfatiots limited ta' ■’^1% ’the property ,of a deceased person^ 
and ' preservabott . the Court .With 111 whosO' .district any of ■ 

«{ 4«a«ea . pwp«rey. grant. to any 

person whom- such Cburt may think fit, letters of adminisratidia 
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'decea»ed, and giving discharges for debts due to his estate, snb|e«t 

'to the dlreclioos of the Court - . 


225. Whea a person ' has died intestate, or leaving a will df 
as adrainis- no execuior wIlMngand 


Appomtmmt, 

'trator, of person other thait 
..one. ..who,. ..iini.<i.er . .ordtnary 
'circorostances, would foe en- 
'■liliied to administration. 


.: competent.- to act, ;or where the executor 
shall,: at the time of the death of such 
person,, he resident out of the province, 
and it shall appear to the Court to be 
•necessary or • convenient to appoint some person to administer tht 
estate or any part thereof, other than the person ■ who, under or- 
-dmary’-' circumstances, would be. entitled to a grant of administra- 
tion, it shall be lawful lor the Judge, in his direction, having re- 
;gard to coDsangunity, amount of interest, the safety of the estate 
/and probability that it will be properly administered, to appoint 
such person as he shall think fit to be administrator, 

and in every such case letters of administration may be llimted 
or not as the Ju%e shall think fit. 

(d.) — Grants wiik Exception. 

223* Whenever the nature of the case requires that an 
Probate or admmistra- tioa be made, probate of a will or letters 

‘tbrtwhhwiii annexed, $u['b- admintstratiou With the wilf, annexed 
ject to exception. shall be granted subject to such exc^p* 

■ tion. - ^ ■ ■ - . . ^ ' 

227* Whenever the nature of the case requires that an exceph 
Administration with ex- ■ be made, letters of administration 
■^mption. shall be granted subject to such excep« 

tion. 


(^.) — Grants of ih e Res /. 

228* Whenever a grant, 'With exception^ of probate of letters 
-Probate or admiBistration ' of '.administration, with or without the 
will annexed, has been made, the-, per- 
son entitled to probate or, admimstrauon; of the remaiader of the 
deceased's estate may take a grant of probate ,or letters ' of adminis- 
.tratiou* as the oise may be, of the rest of' the ^ deceased's estate. 

■ {f)Tr‘GranU of Mfficis ..urndministind* 

' /22ft If the executor to whom probate has been granted have 
' ■'Grant. 'of efecfcs' ttoadrot- died, ■ leaving' .a ' part of the testator's 
•wteredA ' estate unadmmistered, a new, represei:^ 



230. In granting letters of. administration of an estate not 
to grantsofef. fully administered, the Court shall be 

fects anadministered. guided by the same rules as apply to 

OTiginal grants, and shall grant letters of administration to those 
persons only to whom original grants might have been raade-f 

231. When a limited grant has expired by effluxion of time; 
AdminUtration when li- oj the happening of the event or con- 

mited sfrant exp5red> and tingencj On which It was limited, ZM 
still some part oi estate un* there IS Still some part of the deceased's 
administered. estate ui^administered, letters of admi- 

nistration shall be granted to those persons to whom original grants 
might have been made4 

(^.) — Alteration in Gfanis.% 

232. Errors in names and descriptions, or in setting forth the 

What errors may be rec- of the deceased's death, 

tilled by Court. or the purpose in a limited grant, maj 

foe rectified by the Court, and the grant of probate or letters of ad^ 
ministration may be altered and amended accordingly. 

2S3. If, after the grant of letters of administration with J the 
Procedure where codicil will annexed, a codicll be discovered, 

, discovered ^ after grmt of • it may be added to the ■grant On the dm 
admwistration with will an- proof and Identification, ^^and the grant : 

’ altered and amended accoMingly. 

Revocaiton of Granh\ 

Revocafcioo or annulmeiit 234. The grant of probate Of letters^ 
for just cause. of administratjonmay be revoked or an^- 

nuied for just cause,' 

** last cause.” 'Expli^naivm^-^Jml cause Is— . ' ’ 
'.w , rw, that the proceedings to obtain the grant were defective, 'In-. 


;•!» B.L. R. 428 . , 

‘t '12 B' h* R. 428 j SOS Hindu Wills Act (X 5 tL of 1870I, 

4 Sss Hindu Wills Act iXXt of 1870), s* 6; ' 

f •.Comjpare the Probate and Administration Act (V« of i8Sih Ch. I?', 


■0f. X8iSl ISBIAH. SU'CCISSIO»; 

^ that ihe grant was-' obtabed"’ Irandialetitly by maMng a 

false suggestion, or by concealing from'tbe Court soiaetMng material 
to' tbe case; ■ . ‘ 

that the grant was obtained'bj means of an untrue 
allegation of a fact essential in point of ’law lo justify the grant,- 
though such allegation was made in ’ ignorance or Inadvertently ; 

4 /^, that the grant has become useless and inoperative through 
oircumstaBces'; ' _ , ■ - 

that the person to %vhom the grant was made has wilMIj 
and without, reasona&e ■ cause omitted to exhibit an inventory or 
account In accordance with the provisions of Part XXXI V* of this 
Act, or ' has exhibited under that Part an inventory or account 
Which Is untrue in a materia! respect* 

lUustraiians, 

The was made- had':no:,jarlsds€do,%'':.;> 

gfant^;, was •''.-made,; withotifc .=chiag ; partiea'/wh;o;.rUaghy'to.-:have;^^ 
..'Iieea 'Cited. ^ -'--■S'' 

{c) The will of which probate was obtained was: : forged :or:vevbk^^^^ 

'to ''"the V estate 

'wide#; hot il^^h sihco-'lransp-red' that she was’ never ' married to' 

te) A has taken' administration to the estate of B as if he had' died 
intestate, but a will has since been discovered. 

(/) Since probate was granted, a later will has been discovered* 

(g) Since probate was granted,, a codicil has been discovered, which 
revokes or adds to the appointment of executors under the will., , 

(A) The person to whom probate was, or letters of administration were *. 
granted has subsequently become of unsound mind. 'r 



PART XXXLt 

” Of the Practice m granting and revoking Probates ahb -.’r ; 
Letters of Administration. 

'■-,235. The District Judge shall; have jurisdiction iu giauliag: 
Jurisdiction of District aud revokmg| probates and letters .of 
Judge; i*i granting and re- administration iu all cases wlthla hts 
‘Vokteg probates, &c. 'district’'’'' ' ' ' 


CL S'has been added by Act ¥f. of 1^9, s. 2. ' ^ 

' t 'Compare the- Probate and Administration' Act (V. of i88'i},'Gli* V. 


m 
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'23&A.*'^ The High Court may, from time to time, appoiafe 
such Judicial officers within any dis^ 
• trict as : , tblnhs , fit to act for the Di$*' 
tnct Jodge as Delegates to, grant pro* 
hate and letters of admlaistratious in non*cantentloos cases within 
sffch local limits as it may from time to time prescribe : 


PisWer t0 appoint Delegate 
Cfl District Jndge to deal with 
iion*coi!fc«fltloiis casts# 


Prowded that,, in the, case of High Courts not established by 
Royal Charter, such appointment be made with the previous saoo 
don of the Local Government. 


Persons so appointed shall be called ** District Delegates/' 


286. The District Judge shall have the like powers antf 
authority in relation to the granting of 
probate and letters of administration, 
and all matters connected therewith, as 
are by law vested In him in relation to any civil suit or proceeding 
depending In his Court 


District powers 

as to grant of probate and 
adittifiistration. 


237. The District Judge may order , any person to produce 
District jod^o may order and bring into Court any .paper or 
person to produce testa* writing, being or purporting to be tes* 
itentary papers. , tamentary, which may be shown to be • 
' m-ffie possession or under the control of such person ; 

and, if it be not shown any such paper or writing is In the' 
possessbn or under the control of such person, but there Is reason 
to believe that he has the knowledge of any such f^per or writing, 
ffie C »urt may direct such person to attend for the purpose ' bf feblilg' 
eiamined respecting^lhe same';. 


and such person shall be bound to answer such questions as 
may be put to him by the Court, and, if so ordered, to produce ■ 
and bring in such paper or ' writing, and shall be subject to the 
Ike punishment under the Indian Penal Codef in “case of default. 
In not attending, -or In not answering such quesf'ons, or not 
bringing In ' such paper or writing, as he would have been subject 
to': ''ill' case 'he had been a party to a suit, and had made such 
'lifeblt'; 


and; the costs of the proceeding shall be in the discretion erf the* 


,^.$4 ipsesrM by Act Vl. of, i88t, % a. 

f ' 
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28a The proceedings of the ConrI of the District, Judge In 
Pfocefedlifiiia of District relation to the granting of probate and 
Jodfife^'s Coart 1*1 rektion to letters of administration shall ^ except as 
probate aad a^miuistrationA hereinafter Otherwise provide^ bo re-* 

, gnlated, SO far as the circumstances of the case will admit, by the 
Code of Crol Procedure.^ 

2E9* Until probate be granted of the will of a deceased 
When an<l how Distrtci: person Or an administrator of his estate 
Jadge to interfere for pro- be constituted, the District Judge, within 
lection of properfej?# . whose jurisdiction any part of the pro- 
pMsrty of the deceased person is situate, is authorized and required 
to' Interfere for the protection of such property at ^ the instance of 
any person claiming to be intereated therein, and in all other cases 
where the Judge considers that the property Incurs any risk d 
loss or damage; and for that purpose, if he shall see fit, ,to 
appoint an officer to take and keep possession of the property.f 

240. Probate of the wifi or letters of administration to the 
When probate or ad- estate of a deceased person may;, be 
miolstratiow may be gfraot- granted by the District Judge under the 
®d bv District Jiidgfe. Court If it shall appear by 

a petition, verified as hereinafter, mentioned of the person applying 
for the same, that the testator or intestate, as the case may be, at 
the time of his decease, had a fixed place of abode, or any pro- 
perty, moveable or immoveable, within the jtirisdiction of the 
Judge. 

241* When the application is made to the Judge of. a Dis- 

Disposal of application dec ASeii had HO 

Made to Jud^ft of Discrici fixed abode oX the time of his death, it 
hi whi<7h deceased had no shall be in the discretion of the Judge 
liiced abode. refuse the application If, hU judg- , 

ment, It could ’be disposed of more Justly or conveniently In 
another district, or, where the application ig for letters of adminis- 
tration, to grant them absolutely or limited to ^ the property wiihln 
Ms own jurisdiction- 


' ", This reference to Act Vlll. of 1S.59 showM now be read as applying 
to Act V. of 1908 — See ». 158 of the latter Act, 

f As Ip ,yhe doty of the,' District Judge to 'take charge of property la 
certain cases,, and report to the Adminrstrator-Gciserai, and his power. ,to 
pay certain expenses out of the property, see Act IL, X874. 

,’S. ^39 does not apply 'to any part of the property of a Native 
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Mi A* probate' and letters of administration may, upon ap- 
1ft t pKcato for that purpose to any Dm- 

jrniBisrratimi may be anted ’ tnct Delegate, be granted by him In 
by Delegate. in which there Is' no coaten- 

liori if It appears by petition (veriBed as hereinafter ^mentioii«^) 
that the testator or intestate, as the case may be, at the time of Ins 
death, resided within the |orisd1ction of such Delegate.^ , 

■ 242 . Probate or letters of administration shall have effect 

Conclurf«ness of pro- Over all the proper^ and estate mov^ 

Imte or letters of admiois- able" or imiBOveable, of the deceasea, 
iratloBt throughout the province In which the 

same Is or are ’"f granted, 

, and shall be conclusive as to the representative title against ^all 
debtorsofthe deceased, and, all persons holding property which 
’belongs to him, and shall, afford full indemnity to all debtors pay- 
ing their debts and all persons delivering up such property to the 
person to whom such probate or letters of administration shall have 
been granted : ' 

, I Provided that probates and letters of administration grantee! 

' Eiffect , of ■ uoiimitca pro- hy a High Court § after the first day ^ of 
bate% ' granted by ' April 1875 shall, unless otherwise 
High Court:. • - directed by the grant, have like effect 

throughout the whole of British India : 




« pi*Qv|ded that probates and letters of administration gran- 


(«) by a High Court, or . 

’ ' by a District;, Judge, where the deceased at the time of 
' ' , ' his death had his fixed place of abode situate within 

the jurisdiction of” such Judge, and such Judge certi- 
fies that the value of the property and estate affected 
beyond the limits of the Province does not exceed 
/ ; , ; ten thoosand rupees, 

unless otherwise directed by the grant, have like effect 
,thioh|hout the whole of British India/' I 

S. ,^ 41 A has been inserted by Act VL of iSSi, 3. ' 

worded ,i|uoted have. been ieserted by Act XII. of 18^1, s. a («> 

■ iWd Sob/;' ’ 

Thw'frov|»p ba* been ‘‘added by Act XIIL of 187^, fli* 

'■ I' Por'defihltiow.'of Court/^ j?ee'Act'.II. of 1877. ^ 

'I The pfbfiio last %m%m his been added by Act VIILof 1903* ** 
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2'12A.* (/) Where probate or letters d adiainistrahoB has or 
„ . . , 0 - 1 . have been granted by a High Court or 

pi«tejadg.«d.lhe etea rden^ lo 

■■fraets under proviso to Itk the proviso to secfciOB 24^^ the Migtt 
section 342. Court or District Judge shall send, a cer- 

tiicate thereof to the following Courts, nameiy : — 

(ii) when the grant has been made by a High Court, to 
each of the other High Courts, 

( 3 ) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is 
subordinate, and to each of the other High Courts, 


in sub-sectlon (/) shall be to 


(j^) Every certificate referred to 

thelollowing eSect, namely : — ■ , ■ . 

I, A. Registrar [^r m ike case may 3 e] of the High Court , of 
Judicature at ' [cr as ike case may 3 /}^ hereby certify 

that on the ' day of , the High Court of 

Judicature at [or as ike case may granted probate 

of the will [or letters of administration of the estate] of O'. 2?., late 
of , deceased, to -M* F* of and C?. 

of , and that such probate [or letters] has {or have] 

effect over all the property of the deceased throughout the whole of 
British Indian ; 

and such certificate shall be filed by the High Court' receiving- 
the same* 

is) Where any portion of the ' assets has been stated hy the 
petitioner, as hereinafter provided in sections 244 and 246, to be 
situate within the|urisdiction of a District Judge in another Province, 
the’ Court required to send the certificate referred to in sub* section 
(i) shall send a copy thereof to such District Judge, and such copy; 
shall be filed by the District Judge receiving the same. 

“ 243 , The application for probate or letters of adminlstratloii, 
Coiiciiisiveness of appli* verified In . the manner heie* 

<»t:ioofor probate oc admi-* ioafter meniioned,. shall ba conclusive lor 

wistratioo if properiy mad^ the purpose of aathorisslng the .grant of., 

probate or adminstration ; 


and verified. 


and ‘no such grant shall be Impeached 'by reason that the, 
testator or intestate had no fixed place pf ’abode, , or no property 


S* «4aA has bten iasertei by Act VI! L af 1903. , 


ft 
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within tilt district at the tfind 'Of his death, ttuless- by a proceeding 
to refoke the grant If obtained; by a fraud upon the Court* 

244. Application for _ probate shall be made by a petition ■ 
.... s , dtstlnctiy written in English or in the 

Petiiioi* for Probate. language 111 ordinaiy use in proceedings. 

before the Court In which the application Is made, with the will 
annexed, and stating— 

the time of the testator's death, 

■ that the writing annexed is his last will and testament, 
that it was duly excuted, 

^ [the amount of assets which are likely to come to the peti- 
tioner's hands, and 

that the petitioner is the executor named in the will ;] 

audio addition to these particulars, when the application is to 
the District Judge, the petition shall further state that the deceased, 
at the time of his death, had his feed place of abode, or had some 
proprty. moveable or Immoveable, situate within the jurisdiction of ' 
the Judge ; 

“{■[and, when the application Js to a District Delegate, the peti- 
tion shall further state that the deceased, at the time of hfs. death, . 
resided within the Jurisdiction of such Delegate.] 

J:' Where the application is to the Di^rict Judge, and any ■ 
portion ' of the assets likely to come to the petitioner's hands Is 
situate in another Province,, the petition shall further stale, the* 
amountofsuch assets in ^ch Province and the District Judges 
irilhin whose Jurisdiction such, assets are situate, 

.,^243/ In esusea wherein the will is written in any language other* 
U whai; cases tmmUtim fhan. English, or than that in ordinary 
will fee be amiiexcd fee uae in proceedings before .the Court, 
*^*^®®“* there, shall be a iranslation thereof an^ 

nexed to the pelilioa by a translator of the Court if the language 
.be one for which a translator Is appointed ; or, If the will be in any 
.%isriacatiattol tmrnmon o&er language, then by any person cam- 
hy-ii»^rs«i!i;Ofeb«r than Couirfc ■ patent to translate the same, in which 

translafioB shall be verified by 

•'that person _ m the following -manner 

. ^ ^ ~ 

\ As’annenjiled'hy Act VL of i 88 o. s, . 

’ f iThls paragraph has been added by Act VL of i8Si, 4'. 

" ' I In % a 44 ,^tliis paragraph hm been added' lay *Aefc VilL of 1903 , s. 

‘ i.i ■ 


' ii»iw ^ 3 $^ 

"I (A. JS.) do, declare lhat I read and perfectly understand 
fcte language and cliaracter of the original, and tbat fiie above is 
true and accurate translation thereoi"*" 

' 249 * Applications for letters of administration shall be 
, Petition for letters .of atade foj petition distinctly written as- 
aawinisiration* aforcsaid, and stating*— 

the time and place of the deceased's death, 

the family or other relatives of the deceased, and their respec- 
tive residences, 

the right in which the petitioner claims, 

' ' that ^ the ' deceased left , some property within the jurisdiction 
of the District Judge ‘‘ or District Delegate "f to whom the applica- 
tion Is made, and ’ 

the amount of assets which are likely to come to the petitioner's 
hands ; 

■ J and, when the applicadon is to a District Delegate, the peti- 
tion shall further state that the deceased, at the time of his death, 
resided within the jurisdiction of such Delegate, 

§ Where the application ,1$ tO- the District Judge, and any por- 
tion of the assets likely to come to the petitioner's hands is situate 
in ano;her Frovmce, the petition shall further state the amount of 
such a-sets in each Province, and the •, District Judges within whose 
jurisdiction such assets are situate* . 

246 Ai! (/) Every person applying to my of the Courts men- 
Addition to sioteraent in tioDed in the proviso fo sectiOB 242 for 

petition, etc.* for probate or profoste ol a Will' or letters of admmisira^ 
letters of admiuistraiion iu tion of an estate intended to have elect 
certain cases* ^ ^ throughout British India, shall State in 

Ms petition In addition to the matters respectively required by 
secdon 244 and section 216 ot this, Act, that, to the'best"of hfs 
■ belief, no application has" been made to, any other Court for a 
probate of the same will or for letters of administration of' the same 
estate, intended to have such eifect as last aforesaid, ' 

^ As to the particulars to be stated where the Administrator- Genera I 
applies for letters .of adns.icistratioo,- see ActlL of 1874, r6. 

+ The Words quoted have been Ihserred by Act VI. of tSSi, s. 9. 

t This paragraph has been added by Act VI. of 1881, s. 4. 

i This pwagraph has been inserted by Act VIII. of 1903, s. a (41). 

I S. « 4 SA Itas ^n. inserted. |?y. A«t VUI. of 1903, s. 2 (5). , 
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or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made, 
and the proceedings (if any) had thereon. 

(a) The 0>urt to which any such application is made under 
the proviso to section 24 a may, if it thinks fit, reject the same. 

247. The petition for probate or letters of adminstratioa 

Petition for probate or Shall, in all cascs, be subsciibed by the 
administratiom to foe stoned _ petitioner and his pleader (if any), and 
and verified. shall be verified by the petitioner in the 

following manner, or to the like eSect : — 

“1(4. B.,) the petitioner in the above petition, declare that what 
Is stated therein is true to the best of my information and belief.” 

248- Where the application is for probate, the petition shall 
Verification of petition for also be verified by at least one of the 

probate by one witness to witnesses to the wii! (wbeD proctiraDiej tn 
the manner or to the effect following 
one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare that I was 
present, and saw the" said testator affix his signamre mark) 
thereto ( a$ ihe ca^e mav hi) {pr that the said testator acknowledged 
■tihe writing annexed to the above petition to be his last will and 
t^'tament in 'my presence ■ 

’ , 249* If any petition or declaration which is hereby reqaired , 

Poiaisfonaeot for false twe- be verlffed Shall, contain any^ aver- 
Sfn'«nt in petition or deckra- ment whIch the petSOn ^ making tu© 
verification knows or believes to be- false, 
SEch_ person shall be subject to punishment according to the pro^. 
WlOBS of the law^ for the- time being in force for the' punishment 
dE giwng- or fabricating false .evidence, 

’ 250- In all cases it shall be lawful for the District Judge 
District Jwdgfe may ex" . . District Delegate, f If , he shall 
amine petitmaer In person, think proper, — ^ ^ ■ 

, to examine the petittoner' In person upon oath or soleinii 
/^aMrtnaiion, and also • ^ 

’ loiequire further evidence of the due execution of the will/ or 
the right of the petitioner to the letters of 

further ,*.de«ee, admiSstmtioa, ^ toe cise may be, and 

$m IheJfodlbitt; Penal ' Cede.’ (ilet . 'of . jBdo)„.'Cii, JCL ' 

t th« Wofii liava ii4i«ii'tasalft^%'Act VI# ol iSSi, «# §• 


’V, i' ' , , - ’ n' 1 ' . 
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^ ' 10 Issue clt&tionts calling- upon all persons clalmmg to liaTe 
md iss«« citations to in. ' any. interest in the estate of the deceased 
s|>€?ci proceeding-s. io coiHC and See the proceedings before 

the grant of probate or letters of administration* * . 

The citation shall be fixed up in some conspicuous part rf 
o ^ . the Court-house, and also m the office 

P«bl,cat.onofc.tat.o„. the Collector of the District, and 

Otherwise published or made known in. such manner as the Judge 
or District Delegate issuing the same may direct. 

f Where any portion of the assets has been stated by the 
petitioner to be situate within the jurisdiction of a District Judge m. 
another Province, the District Judge issuing the same shall cause 
a copy of ffie citation to be sent to such other District Judge, who 
shall publish the same In the same manner as if it were a dtation 
Issued by himself, and shall certify such publication to the District’ 
Judge who issued the citation. 

S51.J Caveats against the grant of probate dr administration 
Caveats against grant of may be lodged With the District Judge 

probate or adminisferation. • or a District Delegate ; and, .immediate*.' 
ly on any caveat being lodged with any District Delegate, he 
shall send a copy thereof to -the District Judge; and, .immediately ' 
on a caveat being entered with • the District Judge, a copy thereof 
shall be given to the District Delegate, If any within whose'- juris* 
diction it is alleged the deceased resided at the time of his ’ death, 
and to any other Judge or District Delegate to , whom It ■ may 
appear to the District Judge expedient to transmit the game. 


,Wutm of caveat. 


252. The caveat shall be to the- 
following effect : — 


Let nothing be done in the matter of the estate of A* J?., 

, late of , deceased, who died on the • ■ day of at 

' , without notice to C. D., of ' 

... ^ A'-. . - , ■ .u ■ 

' ■ The words quoted have been inserted by Act ¥L of i 88 i, s. 

' . t This paragraph has been inser^-ed by Act ¥111. of 1903, s. a (d), ‘ ' 

S. 051 has been ’ substituted for the one originally enacted by Ach 

VLof i 88 i»s. S*. 
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258. No proceeding shall be taken on a petition for probswe 
Ai tr ot cawat, m letters of administration after a caveat 
taken on peti- again.4 the grant thereof has been entered 
lian ttntti after notice lo the Judge Or officer to whom 

■caveator. application has been made, **or 

notice has been given of its entry with some other Delegate until 
after such nptice to the person by whom the same has been enter- 
-ed, as the Court shall think reasonable. 

258A*t A District Delegate shall not grant probate or leltert 
Disiricc Delegate when oi administration in any case in which 

i«ot to grmt probate or ad- there is contention as to the grant, or in 
-rainistraciott. which It Otherwise appears to him that 

-probate or letters of administration ought not to be granted in his 
Court. 

^‘'contention is understood the 'appearance 
>of any one In person, or by his recognized agent, or by a pleader 
duly appointed to act on his behalf, to oppose the proceeding. 

258B.t which there Is no contention, but It 

Power to transmit state- appears to the Dfetrict Delegate doubtM 

whether the probate or letters of ad-^ 
ministration should or should not be 
, , granted, or when any question arises in ; 

’relation to the grant, or application for the grant, of any probate or 
ietters of administration, , the District Delegate may, if bethinks , 
.'proper, transmit a statement of the matter in question to ; the 
District Judge, who may direct the District Delegate to proceed 
In -ffie matter of the applivatioa, according to such instructions' as; * 
to'the Judge may seem ’ necessary, or may forbid any further pro- 
■ ceeding by the ' District Delegate in relation to the matter of such 
applicauoii', leaving, the party applying for the grant in question to 
. make application to the Judge. 

. 2§8C.t In every case In which there is contention, or the 

District Delegate ‘is of opin'wu that the ■ 
probate or letters , of, '’admiaistratlon 
should be refused in his, Gourt, liie peti- 
tion, . with. . any ‘ documents ' that may 
have been Me<i therewith, shall .be „ re-., 
turned .,10 the' person by whom ihe application was made in order 

. * li3| wards quoted to^’bo.th places have beea, inserted by’ Act 

-• ’ t Ss. have been Inserted by Act Vl.-of 


meat . to District J«dge in 
doabtfiil cases where oo 
■coutehticc*' ’ 


.Proceddre -where there is 
COiitendon, o,r District Dele- 
thi«ks probate or let- 
’;te’ra ot adaiinistration! should 
be teiniied 'ia his Coart. 
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that the same maj 'be presented to ' the District Judge^- unless the 
District Delegate thijEiks It necessarj, lor the purposes ,of Justice, to 
Impound the same, which he is hereby authorized to do, and in that 
'Case the same shall be sent by him to the District Judge* 

254. When it shall appear to the Judge or District Dele* 
Gram of 'Probate to be that probate of a will should be 

■■wRder seal of Coitirt. granted, he will grant the same under 

•'the seal of his Court in manner following : — ^ 

I, , Judge of the District of , [or Delegate 

Form OJ such grant. appointed for granting probate or Ipers 

^ of administration m (<k>ere insit/ /Me km^s 

io/ ' hereby make known that, on the 

in -^the .year " , the last will of 

1 late of ^ a copy whereof is hereunto annexed, was 
proved and registered before me, ■, and that admini^ratlon of the 
property and credits of the said deceased and in any way concern* 
ing his will, was granted to , the executor in the said will 

named [he having undertaken to administer the same, and to make 
a full and true inventory of the said property and credits, and exhi^ 
bit the same m this .Court within six months from the date of this 
^ant, or within such further time as the Court may from time to 
lime appoint, and ai^o to render to this Court a true account of the 
said property and credits within one year from the same date, or 
within such further time as the Court may from lime to time 
appoint/']! 

255. And, wherever ir’shall 'appear to the 'District' Judge'^*^ ' 

Grapt letters of admi. District Delegate"* that letters of, admi* 
«is£mtiop to be under seal ' nisiration' to, the estate of 'a person de- 
of ^ Court* ‘ ^ ceased, with or without a ropy of the ’ 

will annexed, should be granted, he will grant the same under the 
seal of his Court in manner following : — ' ■ ■ 


• **‘f » 

Form of such grant. 


Judge of the District of, , [or Delegate 
appointed^ for « ranting probate or letters 

. .. . of adminjstrauon in 

ddeg^fss make' known, that on the 

of , letters' of ' administration (with or wit,h* 

* The. words quot*«d in the-- 6rst paragraphs o! ss/sS4 and 255 haire 
been inserted by Act Vf. of - . ■ . ' 

t la ss 254 aod 25^, tlsBse wards 'in 'btackets '(with the brackets- them- ■ 
selfvesf hwe been inserted 'bf Act VC # s. 8- 

! These “•word’S' in brackets from- he having’* to the epd.of the 
tiuii have beem suhistitiited by Act VI. of 'I889, s, 4. 
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oat the will annexed, m-ih€ \cmi h) of the property aad credits 
of > late of , deceased, were granted to 

, the father m ike msi may k) of the deceased [he liavmg- 
undertaken to administer the same, and to make a foil and true 
inventory of the said property' and credits, and exhibit the same lu 
' this Court within six months from the date of this grant, or within, 
such further time as the Court may from time lo time appoint, and 
also to render to this Court a true account of the said property and 
credits within one year from the same date, or within such further 
time as the Court may from time to time appo'ntj''* 

258. Every person to whom any grant of letters of admi- 
, nistration i^an a grani und^r 

Admmistration-bond. sicum 212 is committed ’'t shall give 

a, bond to the Judge of. the District Court to enure for the benefit 
of the Judge for the time being with one or more surety or sureties 
engaging for the due collection, getting in, and administering the 
estate of the deceased, which bond shall be in such form as the 
Judge shall, trom time to time, by any general or special order 
direct 

257. The Court may, on application made by petition, and 
As 4 f%ji)nci 0 ut of adrninis* being satisfied that toe engagement 
tfatiuM*b«« 5 d. of any such bond has not been keptj, 

and upon such terms as to security, or jproviding that the money 
received be paid into Court, or otherwise as the Court may think 
fit, assign the same to some person, his executors, or administr;^ 
tors, who shall thereupon be entitled to sue on the said bond In hh 
own name as If the same bad been originally given to him ihslead 
tof;to the Judge of the Court, and shall be entlcied to recover there^ 
cm, as trustee for all persons interested, the full amount recoverable 
In respect of any breach thereoi 

SSS. No probate of a will shall be granted until after the* 

“ Time for grant of expiration of scveu clear days, and no 

tee and adiainisfcratiqn, letters of administration shall be granted 

, mitij after the expiration of fourteen clear days, from the day of the* 
testator .or- mmtuds death. 


ifToris iin bracket® ** h® having*^ to the end of the sec-^ 
.tloa have 'beofli' substituted by .Act Vt of 1889, 4. 

t .In », f5d, ■ the words j5iaoted,-exce|>tiog the, Italiciaed oiws added by 
A, 9, of Mt V. of I90is,;teve beea substituted by Adt-VL of 1889, ;; ,v 
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259. Every District Judge “or Disirict Delegate ”• shall file 

Filins of original wills of preserve all original wills of which 

which probate or admimistra* probate or letters of adnamistratioii wiili 
aaaexad, the will annexed may be grsoied bj him 

^ , among the records of his Court until 

some public registry for wills is established ; and the Loc.il Go¥erii* 
meat sliali make regulationsf for the preservation aad inspection 
of the wills so filed as aforesaid, 

260. After any grant of probate or letters of administration, 

■ Grantee of .probate or ad- no Other than the pe,rsoo to whom the 

ministration alone to sue^ same shall have been granted, shall have 
&c,, uotd same revoked. power to sue or prosecute any pit, or 
otiierwlse act as representative of the deceased, throughcui; the pro* 
Vince in which the same may have beeen granted, until sucn probate 
or letters of administration siiaii have been recalled or revoked » 

26 i. In any case before the District Judge in which there is 
Prccediare ia contentions Contention.^ the proceedings shall take, 
as nearly as may be, the form of a regu- 
lar Suit according to the provisions of the Code of Civh Procedure § 
in which the petitioner for probate or letters of administration, as the 
case may be, shall be the plaintiff, and the person who may have 
appeared as aforesaid to oppose the grant shall be the defendarL 

282. Where any probate Is or letters of zdmirMrztmn are 
Pay raenfe to executor or ad- revoked, ail payments 9 . made 10 


inmistratur before probate or 
administrasioo revoked. 


any executor or administrator under such 
probate or adiiainistratioa betofe the revcw 

be a legal 


cation thereof shall, notwithstanding such revocation, 
discharge to the person making the same ; 


and the executor or administrator who shall have acted under any 
^ Right; of such executor or such revoked probate or administration 
recoup may retain and reimburse himseif In 
respect of any payments made by ifim. 


administrator 

himself. 


^ Yhe word.s quoted have beers inserted by Act VI. of i88t, s. o. 

' o Local Rales 

Burma Rules Maaiial 
t North-Western Provinces,.w North-Western 
^ 2 N Orders (Ed. 1894), p, 33* 

Intr fi refetences to Act VIIL of 18-^9 should now be read as apply- 
ing to Act V. of igo^^See s. I’sS of the 'latter Act, ^ ' 


Act ^*1 1865*“**^* 
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which the persois to whom probate or letters of admioistration shall 
be afterwards granted might have lawfully made. 

263. Every order made by a District Judge by virtue^ of the 
is^Appeals from orders of powers ^ hereby conferred upon^ him shall 
District Judge. be Subject to appeal to the High Court 

under the rules contained in the Code of Civil Procedure* applica- 
ble to appeals. 

284. The High Court shall have concurrent jurisdichoo 
■■ 'Concurrent jurisdiction of . ■ with the District Judge in the exercise 
High Court. of all the powers hereby conierrea upon 

the District Judge. 


FART XXXII.f 

Of Executors of thkir own Wrong. 

265. A person who intermeddles with the estate of the de- 
ceased, or doesanyotheractwhichbe- 
Executor of his own wrong, office of executor while 

there is no rightful executor or administrator in existence thereby 
makes himself an executor of his own wrong. 

Intermeddling with the goods of the de- 
ceased for ’ the purpose of preserving them, or providing for his 
funeral, or for the immediate necessities of his family or property, 
does not make an executor of bis own wrong. 

Dealing in the ordinary course of business with goods 
of the deceased received from another does not make an executor 
of Ms own wrong, 

lUustraiions, 

ia) A uses or gives away or sells some of the goods of the deceased, or 
takes them to satisfy his own debt or legacy, or receives payment . of the 
debts of the deceased. He is an executor of his own wrong. 

A, having been appointed agent by the deceased In his lifetime to* 
collect his debts and sell his goods, continues to do so after he has become 
aware of his death. He is, an executor of his own wrong in respect of acts 
done after he has become aware of the death of the deceased, 

^'Thls .reference of Act ¥10. of 18^9 ahouid ,nOw be read as applying 
to Act y. ,of I’poS. — Ss 0 s. J5S of the latter Act. 

, f ■ Fart XX3C0. does not extend to Hindus, Jainas, Sikhs, or Buddhists, 
the HWk Wills Act ijXXi. of idfQ). • ■ . 
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(c) A sues AS executor of the deceased, not being such. He is an 
executor of his own wrong. 

26S. When a person has so acted as to become an executor 
Liability of executor of his oi his own wrong, he is answerable to 
the rightful executor or administrator, 
or to any creditor or legatee of the deceased, to the extent of the 
assets which may have come to his hands, after deducting pay- 
ments _ made to the rightful executor or administrator, and payment 
made in a due course of administration. 


PART XXXIIL* 

Of ths Powers of an Executor or Administrator 

2 An executor or administrator has the same powers to 

In respect of causes of Sue in respect of all causes of action that 

a^r^ntfZfaTdelr 

death, as the deceased had When hiing at toe t.mi of his 

2QS. All demands whatsoever,. and_ all rights to prosecute or 
Demands and rights of any action Or Special proceedin'^ 

action of or against deceased existing in favour of Or against a nersm 

survive to and a^rainst exa- at timi* nf 

Ctttof or acimioistratof. • . ^ decease, survive to and 

f . , executors or adiniDfstritor*? 

defamation, assault as dehnsd in the 
i v-ode,-( or other personal injuries not causing the death 
of the party ; and except also cases, where, after the death of the 

S^tor^ 

lUustrafwns, 

« 4 u place on a railway in consequence of some nf*a*W* 

or default of the officials, and a passenger is severelv hurt but ^ 

eause death He afterwards dies without having brought a„y L^L 

cause of action does not survive, ^ ^ ^ action, Tlie 


■ A sues for divorce, 
to^liis representative. 


A dies. The case of, action does not survive 


dhistHS. StoL wths Act ^ 

9ud Administration Act (V. of isViy ^ ^ Compare the Probat 

t ActXLV. of'iSSo. ' 
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209^ An executor or admiuistrator has power, to dispose of 
Power of executor or ad- property ol the deceased, either 

’Riinistrator to disi»ose of pro* wholly or in part^ fa such manner as he 
may think fit, 

lUustraii&ns, 

(ix) The deceased has made a specific bequest of part of his property^ 
'The executor, not having assented to the bequest, sells the subject of it* 
The sale is vaiid,. 

: : (A) The executor, in the- exercise of his discretion, mortgages a part of’ 
the immoveable estate of the deceased. The mortgage is valid, 

270. H an executor or administrator purchases, either directly 
Purchase by executor or or indirectly, any part of the property of 

adrainisfcrator of deceased’s the deceased, the Sale is voidable at the 
property, .instance of any other person Interested 

in the propeny sold. 

271. When there are several executors or administrators, the 
Power of several execut-, powers of all may, ill the absence of 

ors or administrators exer- any direction to the contr^y, be exercls.^ 
asible by one. proved 

the will or taken out administration. 


Illtisiraiions, 

• One. of several executors has power to release a debt due to the ! 
deceased. 

{h) 0 .ne h;-s power to surrender a release. 

(r) One has power to sell the property of the .deceased, moveable or % 
immoveable.: r', 

(d) One has power to assent to a legacy. 

{e) One has power to endorse a promissory note payable to the deceased; 

( / ) The will appoints A, B, C, and D to be executors j and directs that 
two m them shall be a quorum, No act can be done by a single exec\itor. 

272. Upon the death of one or more of several executors 
Survival of powers on OT administrators, all the powers of 
'death of one of several exc- the office become vested in the survivors 
yiiitdrs or administrators, §my|Y 0 j.^ 


;\:'278. The administrator of' 'effects unsidminislered ‘has, wllli 
Powers' of^ad.wimstrator Tespect to such effects, the Same powers! 
of effects una spiuiitewd, ' - as the original executor or administrator# 
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of administrator 274. An administrator during mi- 

4ttriaf minority.^ nontj. has all tm powers ol an ordinary 

administrator. 

275. When probate or letters of administration have been 
granted to a married woman, she has all 
the powers '.of an ordinary executor ^ or 

administrator. 


^Powers of married eiecu' 
fcrix or administratrix* 


PART XXXIV « 

Of the Duties of an Executor or Administrator. 

27 Q* It is the duty of an executor to perform the funeral of. 

the deceased in a manner suitable lo 
As feo deceased’s funeral. iiig condition if he has left ■ property 
suiFicient for the purpose. 

277. t(/) An executor or administrator shall, within six* 
* ^ ^ 4. months from the grant of probate or 

letters or administration, or wnhin such 
farther lime as the Court which granted the probate or letters may 
from time go time appoint, exhibit in that Court an inventoiy con« * 
taining a full and true estimate of all the property in possession^ 
and all the credits, and also all the debts owing by any person to 
which the executor or administrator is entitled in that character, 

and shall in like manner, within one year from the grant or 
within such farther time as the said Court may from' time to time 
appoint, exhibit an account of the estate, showing tlie assets which, 
have come to his hands, and the manner in w’hich they have' been 
applied or disposed of. 

(2) The ECigh Court may from time to time prescribe the 
form in which an inventory or account under this section Is to be 
exhibited. ■ 

(y) If an executor or administrator, on being required by the; 
Court to exhibit an in ventory or account under this section, Intea- 
tionally to comply with the requisition, he shall be deemed' 
to have committed an offence under, section ,176 of the Indian Penal 
Code. ' 

^ Part S'XXIV. does^ tiot extend to Hindus, Jainas, Sikhs, ot Pad* 
dMsts.— the Hindu Wills Act'.(XXI. of ,1870), Compare the' Prdhate 
,and Administration Act V. of (1881} j Ch. VII. 

t S. 277 has been substituted for the original one by AcfVf. of 'T8% - 
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(4) The exhibition of ao inteistionall/ false inventory or ac-- 
connt under this section shall be deemed 'to he an offence under 
section 193 of that Code. 

277A.^ In all cases where a grant has been made of pro- 
lovetitory j:o include pro- bats or letters of administration intend- 
perty in any part of British ed to have effect throoghowt the whole- 
0 la m certain cases. British India, the executor, or admi- 

nistrator shall include in the inventory of the effects of the deceased 
all his moveable or immoveable property situate in British India, 
and the value of such property situate in each province shall be 
separately ^stated in such inventory, and the probate or letters of 
administration shall be chargeable with a fee corresponding to the 
entire amount or value of the property affected thereby yvhereso- 
ever situate within British India. 

278. The executor or administrator shall collect, with reason- 
As to^ property of, and ^ble diligence, the property of the de- 
d«bts owing to, deceased. ceased; and the debts that .were due to- 
him at the time of his death* 

270. Funeral expenses to a reasonable amount, according to 
Expeoses to be paid the decree and quality of the deceased, 
before all debts. and death-bed charges, including fees 


S. hm by 'kti VIII. of 1903 , s. a (f), 
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Application of moveable 
properry lo payment of 
debts ^ where domicile not 
ia British India. 


Creditor paid in part 
WidiiSff section 283 to brioj? 
payment into account be- 
fcre sharmi^ in proceeds of 
immoveable property. 


But the executor or administrator -shall pay all' such debts^ as 
he kaowsf of, includiog his own, equally and rateably,! as far as, 
the assests of the deceased will extend. 

283. if the domicile of the deceased was not in British India, 
the application of his moveable pro- 
perty to,, the:- payment of his debts is 
to be regulated by. the law ' of ’ 
lndia/1 

28§.i Ho creditor who has received payment of a part of bis / 
debt by virtue of the last preceding sec- 
tion shall be entitled to share in the 
proceeds of ■ the , 1 mmoveable esiate ^ dl 
the deceased unless he brings such pay- 
ment into account for the benefit of the 
other creditors. 
lilusiretHon^ 

A dies, having his domicile in a country where instruments; .under , seal >,■ 
bave priority over instruments not under seal, leaving moveable property to 
the value of 5,000 rupees and immoveable property to the value ot r 0,000 
rupees, debts on instruments under seal to the amount of io,oco rupees, and 
debts on instruments not under seal to the same amount. The creditors 
holding instruments under seal receive half of their debts out of the pro- 
ceeds of the moveable estate. The proceeds of the immoveable estate are 
to be applied in payment of the debts on instruments not under seal until 
one half of such debts has been discharged This will leave 5,000 rupees# 
which are to be distributed rateably amongst 'ail the creditors without dis- 
tinction in proportion to the amount which may remain due to them. 

Debts to be , paid before 285. Debts of every description' 
legacies. must be paid before any legacy. 

2S6. If the estate of tbe deceased is subject to any coiitingeBt 
Executor or, administra- liabilities, an executor or administrator 
tor not bound to pay legacies ls not bound to pay any legacy without 
without indemnity. ■ ^ Sufficient ' indemnity to meet the llabili,- 

ties whenever they may become due. 


* A liability to pay calls is a debt.- 
t, actually, ,not constmctively*- 

* ia r» ^ t • 


-8 Bom,, O, C. J., 

X i. r.' C J., 20. 

'8 Bom., O. C.' J,, i'o. ,-v., . .. .. 

4 -The words quoted have been subs-titisted lor the words the country 
In which ha was domiciled ” by Act Vh of tSBg, s. 9, cL (rj : and the illus* 
traiion originally attached to this section 'has been repealed by cl. (2) of the 
, same section, ^ ‘ , 

I S. _ 284 i .together with Its iUusiraiion^ seems to be an anomalf 'after 
the'amcnaineiit of s. ■ 
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287. If the assets, after payment of debts^ necessary expeoses* 
Abatement of general le- and specific legacies, are not suilcleot 

to pay all the general legacies in full, 
the latter shall abate or be diminished in equal proportions, 

and the executor has -.no right to pay one legatee in preference 
Executor not to pay one to another, nor to retain any money on 
legatee in preference to an- account of a legacy to himself, Or to any 
person for whom he is a trustee. 

288. Where there , is a specific legacy, and the assets are 
Hon-abateraent of specific sufficient for the payment of debts and 

legacy when assets sufficient necessary expenses, the thing specified 
topayaeDts. delivered to the legatee with* 

out any abatement. 

288. Where there is a demonstrative legacy, and the assets 
^ Right under demonstra- are Sufficient for the payment of debts 
tive bgacy when assets and necessary expenses, the legatee has 
^cesS-y^xprois'!''’^® f P’-eferentiai claim for payment of his 
legacy out of the fund from which the 
legacy Is directed to be paid until such fund is exhausted, and, if, 
after the fund is exhausted, part of the legacy still remains unpaid, 
he is entitled to ^rank for the remainder against the general assets 
as for a legacy of|the amount of such unpaid remainder. 

290. If the assets are not sufficient to answer the debts and 
Rafceabie abatement of Specific legacies, an abatement shall 

specific legacies. be made from the latter rateably in 

proportion to their respective amounts. 

lUusfraiwn, 

A has bequeathed to B a diaroorsd‘ring, valued at $oo rupees, and to C 
a horse, valued at i,ooo rupees. It is found necessary to sell all the effects 
of the testator, and his assets after payment of debts, are only i,ooo rupees. 
Of this sum rupees 333-5*4 are to be paid to B, and rupees 666 -xo-B to C* 

291. For fhejpurpose of abatement, a legacy for life, a sum 
•tLegades treated as general appropriated by the Will to produce an 
lor purpose of abatement. , annuity, and the value of an annuity, 
when, no 'Sum has been appropriated to produce, It, shall be treated 
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PART XXX¥, 


Of. .THE Exscutoe's Assekt to a Lsgact* 

292-' The asseut of the executor 
is necessaiy to complete a legatee's title 
to his legacy. 

Iliustraiians. 

ia) A foj his will bequeaths to B his Government Paper, which Is In 
deposit with the Bank of Bengal. The bank has no authority to deliver 
the securities, nor B a right to take possession of them, withoui the assent 
of -the executor. 

0) A by his will has bequeathed to C his house in Calcutta in the 
tenancy of B, C, is not entitled to receive the rents without the assent of 
Ihe executor, 

293* The assent of the executor to a speclic bequest shall 
Effect of executor's as- be Sufficient to divest his interest as 
sent to specific legacy. executor therein, and to transfer the 

subject of the bequest to the legatee, unless the nature cr the 
circumstances of the property require that it shall be transferred in 
a particular way. 

This assent may be verbal, and it 
may be either express or implied from 
the conduct of the executor. 

' lUusiraiions, 

{a) A horse is bequeathed. The executor requests the legatee to dispose 
of it, or a third party proposes to purchase the horse from the executor, and 
fee directs him to apply to the legatee. Assent to the legacy is implied. 

(A) The interest of a fund is directed by the will to be applied for the 
maintenance of the legatee during his minority. The executor commences 
so to apply it. This is an assent to the whole of the bequest. 

(c) A bequest is made of a fund to A, and after him to B. The 
executor pays the interest of the fund to A. This is an implied assent to 
the bequest to B. 

(4) .Executors die after paying all the debts of the testator,- but before 
satisfaction of specific Igacles. Assent to the legacies may be presumed. 

M A person to whom > a specific article, has been bequeathed takes 
|>ossession of it, and retains it without- any objection on the part of the 
executor. 'His assent may be presumed* 


Assent necessary to com' 
plete legatee’s title. 


Nature of assent, 


^ Fart XXXV. does not extend- to' Hindus, Jainas* Sikhs or 
Buddhists.— the Hindu Wills Act (XXI.. of rSyo). . Compare ''the 
JProbate and Administration Act (V, 'o^ Ch. Vlli :■! 
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284. ;Tfae. assent of aa executor to a legacy may be condl^ 
tlonal and if the contition foe one which 
he has a right to entoice^ and it is not 
■perlofmedj there is no assent. 

JUustraUms,': 

(a) A bequeaths to B his lands of Sultanpiir, which, at the date of the 
will, and at the death of A, were subject to a mortgage for io,ooo rupees. 
The executor assents to the bequest on condition. - that , B shaH, . within a 
limited time, pay the amount due on the mortgage at the testator’s death. 
The amount is not paid. There is no assent. 

(h) The executor assents to a bequest on condition that the legatee 
shall pay him a sum of money. The pajment Is not made. The assent Is 
nevertheless valid. 

295. When the executor is a legatee, his assent to bis own 
Assent of executor to his legacy IS necessary to complete bis title 
own legacy. to it in the same way as it is required 

when the bequest is to another person, and his assent may in like 
manner be expressed or. implied. 

Assent shall be implied if, in his manner of administering the 
, r _ property, he does any act which is refer- 

mpie absen . able to his character of legatee, and is 

not referable to his character oi executor, 

liiuslraHon, 

An executor takes the rent of a house, or the interest of Government 
securities bequeathed to him, 'and applies it to his own use. This is assent, 

Effectofexec«tor*s' 296, The assent cf the executor to 
a legacy gives effect to it from the death 
of the testator, ^ 

lUitsiraUons^ 

C^) A legatee sells his legacy before it is assented to by the- , executor. 
The executor’s subsequent assent operates for the benefit olfche purchaser, 
^»4^,couiplete» his title to the legacy. 

tequeaths i„ooo rupees to B with mterest from his death* The 
executor not assent tp his legacy until the expiration of a year imm 
'■ S IB entitled to interest from the death of A* . * . ' 

I • I - 

, ■' : execHtor is not bound to pay or deliver any legacy 

" EsHwutiir viflieA g*. 4(.Hv«r linljl the expiration of one year from the- 
' .it/i'*. ■' -'.testatbr’s death. ■ ■ 


Condhiona! assent* 
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A by^liis will directs fils legacies to be paid within six ittonths after his- 
death* The executor Is not bound to pay them before the expiration of a 
year. 


PART XXXtL* ■ 

Of tm Payment and 'Apportionment of Annuities. 

288* Where an annuity is given by the will, and no time is 
Commencement of an- its Commencement, it shali 

wnity when no time fixed by commence from the testator's death, and 
the first payment shall be made at the 
expiration of a year next after that. event. 

299. Where there Is a direction that the annuity shall be paid 
When annuity, to be paid quarterly OT monthly, the first payment 

quarter iy or monthly, first shall be due at the end of the first quar- 
faiis due. gj.g^ month, as the case may be, 

after the testator's death; and shall, if the executor think fit, be 
paid when due, but the executor shall not be bound to pay it till the 
end of the year. ' ' ' ■ ; 

300. Where there is a direction that the first payment of an 

n ^ c • annuity shall be made witliio one month 

Pates' of successive pay- ■ j* • • r x 

wents ivhen first paymeL ‘W Other divisiOD of time from the 

directed to be made within death of the testator, cr On a day certain, 
^wen time, or on day cer- tbe successive' payments are to be , made 
on the anniversary of the earliest day on 
which the will authorizes the first payment, to be made; 

and, If the annuitant should die in the Interval betw^eea the 
Apportioometii: where an- ^ times of pay meht, an apportioned share 
Boitanfc dies between times 'pf the annuity shdl be paid to his re- 
el payment. presentative, • ' 
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■ PART XXXVII * 

On thjs iNvssrMENT OF Funds to protxds for Legacies, 

301. Where a legacy, not being a specific legacy, is given 
Investment of sum be- for life, the Sum bequeathed shall, at the 

qiieathed where legfacy, not end of the year, be invested in such 
specific, given for iife. ' securities as the High Court may, by 
any general rule to be made from time to time, authorize or direct, 
and the proceeds thereof shall be paid to the legatee as the same 
shall accrue due, 

302. Where a general legacy is given to be „paid at a future 
Investment of general time, the esscutor Shall invest a sum 

legacy to be paid at future sulUcient to meet It in securities of the 
kind mentioned in the last preceding 
section. 

. , ^ ^ The intermediate interest shall form 

part of the residue ot the testator s estate. 

303. Where an annuity is given, and no fund is charged 
Procedure whan no fund With its payment, or appropriated by the 

changed with, or appropriat- will to answer it, a Government annuity 
ed for annuity, ■ specified amount shall be pur- 

chased ; or 

if no such annuity can be obtained, then a sum sufficient to 
produce the annuity shall be invested for that purpose in such 
securities as the High Court may by any genera! rule to be made 
from time to time, authorize or direct, 

304. Where a bequest is contingent, the executor Is mot 
Transfer to residuary bound to invest the amount of the 

legatee ^ of contiagent be- legacy, but may transfer the whole re* 
sidue of the^ estate to the residuary 
legatee on his giving sufficient security for the payment of the 
legacy if it shall become due. 

,, , 305* Where the testator has bequeathed the, residue of his 

'investment of residue be- \ P“*'S0“ life Without aay 

lor life, wifcboot direction to invest it in any paricular 
dirmiow tb iave$fc in parti- securities, SO much thereof as Is not at 
cnlar |.|jg testatoris decease Invested 


* Part XXXVIL does not extend to Hindus, Jainas, Sikhs, or 
Buddhists the Hindu Wills Act .{XXI. of 1^870). Compare - the 
Probate and Adminlstratiofi Act (V. of 18813, Ch* X» 
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io such securities as the ■ High Court may for the time ^ being 
regard as good secimties shall be' converted Into money, and invests 
ed in such securities* 

BOS. Where the testator has bequeathed the residue of his- 
Investment of residue be- estate to a person for life, mth a directloii 
^ueaibed for life, with direc- that it shall be Invested in certain speck 
two to invest in specified Securities, so much of the estate as- 
securities. death Invested In* 

securities of the specified kind shall be converted into money, and 
invested in such securities. 

„307. Such conversion , and investment as are contemplated by 
Time aod^ manner of con- the two last preceding sections shall be 
version and investment. , ‘ made at Such times and in such maimer 
as the executor shall in his discretion think fit ; 

and, until such conversion and investment shall be completed^ 
Interest payable until in- the person who would be for the time 
vestment. * being entitled to the income of the fund 

when so invested shall receive interest at the rate of four per cent, 
per annum upon the market- value (to be computed as of the date 
of the testator's death) of such part of the fund as shall not yet 
have been so invested. 

BOS. Where, by the terms of a bequest, the legatee Is entitled 

Procedure where minor ^mediate payment or possesaoa 

eniitled to immediate pay- cjf di® money or thing bequeathed, but is 
raenfc, or possession of. be- a iBior, and there is no direction la the 

person on his behAli 

p y p r q on e a . _ execotor or adminlsirator shall pay 
or ■ deliver the same into the Court of the District Judge, by whom 
** or by whose District Delegate”^ the probate was, or letters of 
administrailon 'with the will annexed were, granted to the account; 
of the legatee unless the legatee be a ward of the Court cf Wards; 

and, if the legatee be a ward of the ' Court of Wards, the 
legacy shall be paid into that Court to his accoipt : and such pay- 
ment, , into the Couri: of the District , Judge, or into the Court of 
WardSj as the case may be, shall be'' a sufficient discharge for 
the money so paid: . 

_ and such money, when paid in,^ shall be jnvested in the pur- 
chase of Covernment securities, which, with ’the" interest thereout 


In a 30S, the words quoted have been inserted by s. 8 of Act VL of 
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sliall be transferred or paid to the person entitled thereto; or other-* 
■wise applied for his' benefit, as the Judge or the Court of Wards, 
as the case may be, may direct. 


■ „ part XXXVHL^ 

Of ths PaoBocE and Interest of Legacies, 

Legatee’s title to produce 309. The legatee o! a specific 
specinc legacy. legacy is entitled to the clear produce 

thereof, if any, from the testator's death. 

Exception . — A specific bequest, contingent in its terras, does 
not comprise the produce of the legacy between the death of the 
testator and the vesting of the legacy. The clear produce of it 
forms part of the residue of the testator s estate. 

JUustrations* 

(<ar) A bequeaths his flock of sheep to B» Between the death of A and 
delivery by his executor, the sheep are shorn, or some of the ewes produce 
lambs. The wool and Iambs are the property of B, 

{h) A bequeaths his Government securities to B, but postpones the 
delivery of theni till the death of C. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he Is a 
minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Government pro- 
missory notes to A when he shall complete the age of i8. Af if he com- 
plete that age, is entitled to receive the notes, but the interest which accrues 
in respect ,of them, between the testator’s death and A^s completing iS, 
forms part of the residue, 

810. The legatee under a general residuary bequest is euti* 
Residuary legatee's title tied to the produce of the residuary fund 
to produce of residuary fund, fj-om the testator’s death. 

^ MxeepHon. — A gaueral residuary ‘ bequest, coutlDgeut in Its 
terns, does not comprise the income which may accrue upon the, 
luM bequeathed between the death of the testator.and the vesting 
erf -die legacy, Such -in come goes as undisposed oL 


^ Fart XXXVIII. docs' not extend to Hindus, Jainas, Sikhs, and Bud* 
Jhisfe— the HindU''Vi^j!is Act (XXL of iSyo). Compare' the Probate 
and Adminisfcr^ian Act (V. of i88i|, Ch. XL 
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I. testator beqtseatlis Ifee resWise o£ bis property to A, t minor. 

the testa tof’ ineorne which has accrued in respect of it since 

the testator s death goes as undisposed oL 

3H. Where no time has been fixed for the payment of a 
'1° *'™® general legacy, interest begins to run 
fe'r e==piration of one year from the 

testator's death. 


satis« 


Where the legacy is bequeathed in 
factioa of a debt, interest runs from the death of the testator. 

(a) When the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
feste^L shaii bear interest from the death of the 

+n ^^‘I'^sathed to a minor with a direction 

dea^hy^het^late"‘'”“"^°^^ P^^^ble from the 

312. Where a time has been fixed for the payment of a 

Interest wh$n time fixed. legacy, interest begins to run 

. ... 1^0^ the time so fixed. The interest 

ImS testator's 

the testator was a parent or a mnrp 

IT tT. 4sg 

Rate of interest. , 313. The rate of interest shall be 

(four per csit. per annum. 

314. No interest is payable on the arrears of an annuity 
No interest on »rrears of Within the first year from the death nf 

f testator 

have been fiTAri K, .t, *6 eviration of that year may 

aShuity. “ ^ for making the first payment of the 
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S15» Where a sum of money js directed to be Invested to 
eresfc oo sum tobe-iu- produce an iDterest is payable 

d to produce annuity. qu H from the death of the testator. 


■' : ’ ' PART XXXIX.^ 

Of the Rsfojnding of Legacies. 

316. When an executor has paid a legacy under the order 
Refund of legacy paid un- of a Judge he is entitled to call upon 
der Judge*sorders, legatee to refund in the event of the 

assets proving insufficient to pay all the legacies. 

817. When an executor has voluntarily paid a legacy, he 
No refund if paid voiun- ' caooot call upou a legatee to refund 

tarsiy. iu the event of the assets proving insuf- 

ficient to pay all the legacies, 

818. When the time prescribed by the will for the perform-* 

Refund when legacy has cf a Condition has elapsed without 

become due oo perrormance t^he condition having been performed^ 
of condition within further and the executor has thereupon, without 
t.me allowed unaer sect.on^ distributed the assets; in SUCh 

case, if iurlher time has been allowed 
under section 124 for the performances of the condition, and the 
condition has been performed accordingly, the legacy cannot be 
claimed from the executor, but those to whom he has paid it 
' are liable to refund the amount. 

- 319. When the executor has paid away the assets In legacies, 
Whm each, legatee com--' he IS aftewards obliged fo dis- 

pellable to refund in proper . charge a debt of which’ he had no 
, ” „pre7iQm notice, be is mtltkd to call 

upon each legatee to refund in proportion. 

820. Where an executor or administrator has given such 

Distribution of assets. If b? 

■ • . ' . ' toe High, Court m an administration- 

mit far creditors and others to send in to him their claims against 
the estate pf the deceased, he shall, at the expiration of the -'time 


Part XXXIX. does not extend to Hindus, TamaSil Slkfis, or Bud* 
dlilste.— tie Hindus Wills Act (XXL of 1870}.' Compare tise Probate 
aid i^dministratiw Act (V* of 1881)1 Cb. XII. 
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therein named for sending in claims, be at liberty to distribute 
the assets* or any part thereof, in discharge of such lawful claims 
as he knows of, and shall not be liable for the assets so distributed 
to any person of whose claim he shall not have had notice at the 

time or such distribution ; 

but nothing herein contained shall prejudice the right of any 

Creditor may follow as- creditor or claimant to follow the assets 

part thereof in the hands of the 

persons, \yhO'. may., have received the 'Same respectively, ' 

821. A creditor who has . not received payment of his debt 
leeattetof.r/r mayf call upon a legatee who has re- 

Jhether the .u payment of bis legacy to refund,* 

liTZ !h f of the testator's estate were or were not suffi. 
fnTJ .u*® u™® ^ pay both debts and le^ac^- 

was TOlun’ 

322. If the assets were sufficient to satisfy all the legacies at 
When legatee not satis* time of the testator s death, a legatee 

SirsTcuSff,,'" ^ of bis 

oblige one paid in fuirto refuS’ unfSr^tl^^^l Oompelled tO 

■ reimid, ■ " ' ■' - ' Teiuua uader^ thc last preceomg section " ' ' 

j ,, cannot oblige one who has received 

payment m. full to refund, whether the legacy were Ld to ffim 
with or withom suit, although the assets have subsequently become 
deficient by the wasting of the executor. ^ ® 

823. If the assets were not sufficient to satisfy all the legacies 

When unsatisfied legfatee the time of the testator^ deafh n 

legatee who has not received pa^^e^ 

« , . ' legacy must,’ before he can 'call 

on a _ satisfied legatee to refund, first proceed against the executor 

mv* fiy f executor is insolvent or not liable to 

rSd ffiproJorS satisfied legatee to 


FtosIheduTeS^^! Act IX. of 1908 

beenomitt'ef'’ words, repealed l>y Act- XV. of >877, have here. 

Act ^«i| w^K 
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824. The refunding of one legatee to another shall not 
Limit of refunding of fceed the Sum by which the satisfied 

Oise leg'atee to another. leg'a.cy Ought to have Dccu rcduccu if 

iJie estate had beea properly admiuistered* 

Illmtfiiion* 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees 
to D. The assets are only 1,200 rupees, and^ if properly administered, 
would give 200 rupees to B, 400 rupees to C, and 600 rupees to D. C 
and D have been paid their legacies in full, leaving nothing to B, B can 
oblige C to refund 80 rupees, and D to refund 120 rupees. 

Refunding to be without S25. The refunding shall, in all 

interest. cascs, be without interest. 

326. The surplus or residue of the deceased^s property, after 
Residue after usual pay- payment of debts and legacies, shall be 
ments to be paid to resi- paid to the re§iduary legatee when any 
duary legatee. appointed by the will, 

32QA.^ Where a person not having his domicile in British 
‘ ^ ^ ^ India has died leaving assets both in 

bS" Brisa, India ,»d In the conntqr i„ 

administrator in country of which he had hlS domicile 2L'. uie time 
domicile for distribution. Qf Ijjg (ieath, 

and there have been a grant of probate or letters cf adminls* 
tration in British India with respect to the assets there, and a 
grant of administration in the country of domicile with respect to 
the assets in that country, 

the executor or, admlninistrator, as the case may be, in British 
India, after having given such notices as are mentioned In section 
320, and after having discharged, at the expiration of the time 
therein named, such lawful claims as he knows of, 

may, instead of himself distributing any surplus or residue of 
the deceased's property to persons residing out of British India' 
who are entitled thereto, transfer, with the consent of the execiiior 
pr aiimlpistrator, as the case may be, in the country of domicile^ 
the -surplus or residue to him for distribution to those persons,, 


S, 326A has been inserted by Act Ih of 1890,' s,, 9, 
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PART.XL,^ 


Of the Liability of ax Executor or Administrator for 

Devastation. 


827. Wheu an executor or administrator misapplies the estate 
Liability of executor or oi the deceased, or subjects it to loss or 
admioistrafcor for devasta- damage, he is liable to make good the 
loss or damage, so occasioned. 


Utustratiom. 


ftf) The executor pays out of the estate ao unfounded claim. He is 
liable to make good the loss. 


P) The deceased had a valuable lease renewable by notice, which the 
executor neglects to give at the proper time. The executor is liable to 
make good the loss. ^ 

(c) The deceased had a lease of less value than the rent payable for it 
but terminable on notice at a particular time. The executor neglects to 
give the notice. He is liable to make good the loss. 

82 B. When an executor or administrator occasions a loss to 
Liability of executor or the estate by neglecting to get in any 


administrator for neglect to part of the property of the deceased, he 

ge tm any part o£ property. jg jj^ye to mak& gOOd the amount. 


Illustrations, 


{a) The executor absolutely releases a debt due to the fdeceased from 
a solvent person, or compounds with a debtor who is able to pay in full. 
The, executor is liable to make good the amount. 

C^) The 'executor neglects to sue for a debt til! the debtor is' able to 
|dead the Act for the limitation of suits, and the debt is thereby lost to 
■|he estate^, The executor is liable to make good the araount.l 


• PART XLl.f 
Miscellaneous. 

, S29. {Stamps md Fees^.^M^peakd hp dci VIL &/ iS^o* 

. SSO. {Sming as ia Admimistralar-GiMmiX^Eepeakd ^ Aci 
JTXiK &f si6f* ' /' . 


„ ■ • Fart'XL. does not extend Jaluas, Sikhs, or Buddhists.-^ 

, 5 #^ the Hindu .Wills Act (XXI, of .'rSypJ;-',. 'fcompare the Probate and Ad» 
ttittlstration Act (V. of iSSi), Ch XI 

'f;';,' ’ t Part XL!, does not extend to ff Indus, Jainas, Sikhs, or Buddhists.*^ 
the Hindu Wills Act fXXL of 1870). 
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S 31 The provisions of this' Act shall not apply to Intestate or 
testamentary succession to the properly 
of any Hindu, Mahomedan, or Buddhists.^ 
nor shall they apply to any will made, 
or any intestacy occurring, before the^ 
first day of January 1866. 


Succession to property of 
Hindus, &c., and certain 
wills, intestacies, and roar- 
fiages not affected* 


The 4th section shall not apply to any marriage contracted 
before the same day. 

332 . The Governor-General of India ih Council shall, from 
time to time, have power, by an order^ 
either retrospectively' from the passing.' 
of trds Actvor prospectively, to exemptf' 
from the operation of the whole or any 

part of this Act the members of any race, 

sect, or tribe in British India, or any part cl such race, sect, or 
tribe, to whom he may consider it impossible or inexpedient to ap- 
ply the provisions of this Act, or of the part of the Act mendoneci 
in the order. 


Power of Governor- Gene- 
ral in Council to exempt 
any race, sect, or tribe 
British India from operation 
of Act. 


The Governor-General of India in Council shall also have, 
power from time to time to revoke such order, but r40t so that the 
revocation shall have' any retrospective effect. 


As to Wilis of Hindus, Jainas, Sikhs, and Buddhists in the Lower 
Provinces of Bengal and the towns of Madras and Bombay, ses now the 
Hindu Wills Act (XXL of 187^?), as amended by Act V. of 188 1, s, 154, 

As to intestate succession among Patfsis, see the ParsI Successloa Act 
eXXL of 186S). ^ ^ . 

As to moveable property under Rs. 200 in value of persons dying 
intestate in a Presidency* town, when taken charge of by the Police for safe 
:«iiStody, we the Administrator-Generals .,A,ct.(i,L„of 

As to probate and letters of administration in the case of Plmdus, 
Maboroedans ^and' Buddhists and' persons exempted under s. 332, see the 
Probateaod Administration Act (V. of 1881). 

t The following classes have been exempted from the operation of the 
whole of the Act retrospectively from the passing of the Act^ vm s— 

' all Native Christians in the Province of Cootg-^see Notiication 
jsi04i dated .S3rd Indh^ 1868, p- 1094: 

the jews of Airn'r^see Notification No. 1631, dated 'aotli Navemher 
Bombay List of Lofeal, Buies and Orders Ed., 188^, p. 0; 

‘ ' ' tV members ,of the' faefs kh<5Wn as Khasias and Syntengs' (dwelllitg* 
the/ 'Chief. Coikmissi'omsr-sbip ,of ABsmj^see' NotijBcation No. 

«daj:ed 20th " 'October 1887, ‘Assam List of Local Rules and Orders, Ei„ 

i%3, p, ,6. . ' , ^ ' 

As 'to '■;proba'te and^ letters of administration in the base of ‘peasms srt' 
exempted, see the' Probate and AdmiijIstratloil.Act' (V* -Of 18S1)*' 
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ill! orders and revocations made under this secllon simil be 
published in the Gmtik oj India. 

338;^ (/) When a grant of probale or letters of admlnistra- 
Surrender of retoked pro- hOH ■ is revoked 01 annulled under tills 
bate or letters of admiais- Act, the person lo whom the grant was 
**'^^*^^* made shall forthwith deliver up the pro- 

bate or letters to ihc Court which made the grant. 

(a) If such person wilfully and without reasonable cause omits 
so to deliver up the probate or letters, he shall be punished w'ith 
hoe which may extend to one thousand rupees, or with imprison™ 
meat of either description for a term which may extend to three 
months, or with both. 


SCHEDULE. 

{Siamps and Fees.) 
[Eepeaied bjf Act VIL &/ /(S’yo.j 
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ACT NO. V. OF j88i : 

Tlie Proto and Administratioa Act, 1881 .* 


RECp:r?.ED THE G.-G's Assent on the 2ist January i88i. 


AfS Ad io provide for the Grant of Probates of Wills and Letters of 
Adminisf ration to the Estate of certain Deceased Persons. 

Whereas it is expedient to provide for the grant of Probate of 
^ wills and letters of administration to the 

estates of deceased persons in cases to 
which the Indian Succession Act, 1865,7 does not apply; It is here- 
by enacted as follows : — . . . ■ 

CHAPTER I. 


Local .extent. 


Commencement. 


Preliminary. 

c. 1 - This Act may be called the 

‘ Probate and Administration Act, 1881 : 

Local extent. whole of British 

India; 

and it shall como luto forcc OH thc 

■ wOfsiTOfinc^iTisnE* 1 T A *1 ' ' 

first day of April 1881. 

■ * For Statement of Objects and Reasons, see Ga&eite of India^ iBjgi 
Pt. V.4 p. 763; for the First Report of' the Select Committee, ■ see iUd^ 
1880, Pt. V., p. 35; for Discussions in Council'see ibid, 1879, supplement, ' 
PP* 593 743 ; tSSo, pp. SiSi 556 ? and 1881, pp. so, 47, and 87. 

' Act :V. of 1S81 has been declared in force in the town of Mandalay by 
the Upper B.urma Laws Act'tXX. of 1886), s. 6; and in British Baluchistan 
by the British Baluchistan, Laws Regulation (I. of 1890), s. 3 ; and ss. J53 
and 154 of the Act' have been declared in force in tbeSanthai Parganas by 
,t,heSantha! Parganas Settlement Regulation {ill. of iH72),s. 3, as amended 
by the Santlial 'Parganas Laws ReguIation;{in. of i'886), s. 2. 

It has been .declared under s. ^ 5 : '(«) of .the Scheduled Districts Act 
CXIV. of 1874), to be in force in the. following dereguiationijsed Scheduled 
Districts in the Chuttia Nagpur ..Division,, 'namely, the^ Dictricts of Hazari- 
bagh,. Lohardaga, and Manbhum,.and .Patgana , 0 h%lbhum, ao.d' theKolhan 
in the District of Singbhum. — Gazette of India, i 83 i, Pt. L. p. 504 
{The District of Lohardaga included at this time tbe.'Palamau Distrsctf ■ 
which was separated in 1894.) 

It has been extended, under s, 5 of the same Act, to the whole of Up- 
per Burma except the Shan States.^See. Qaseiie, 1893, Pt. L, 
p. 154. 

t. ActX. of 1865. 



PROBATE AND ADMINISTRATION, 


2. Chapters il. to -XIIL, both inclusive, of this Act shall , ap- 
, ^ . ply, in the case of eve,ry Hindu, 

Persona Applicafcjoa. . Muhammadan, Buddhist, and persons 

e,temptccl under section 333 ,of the Indian Succession Act, 1865;^" 
dying before, on, or after the said first day of April 1S81 : 

Provided that nothing herein contained shall be deemed to 
render invalid any transfer of property duly made before that day : 

Provided also that, except in cases to which the Hindu Wills 
Act, iS/Ojf applies, 

no Court in any local area beyond the limits of the towns of 
Calcutta, hladras, and Bombay, and the territories for the time 
being administered by the Chief Commissioner of British Burma,:!: 

and no High Court, in exercise of the xonciirrant jurisdiction 
over such local area hereby conferred, 

shall receive applications for probate or letters of administra- 
tion until the Local Government has, with the previous sanction of 
the Governor-General in Council, by a notification in the official 
Gazette, authorize it so to do. § 


Act X. of 1865. 

t The Hindu Wills Act (XXL of 1870) applies, in the cases of Hindus, 
Jainas, Shikhs, and Budhists, in the territories subject to the Lieuienant- 
tiovernor of Bengal, and in the towns of Madras and Bombay, 

^ Read now Lower Burma (seethe Upper Burma Laws Act XX. of 
1886 s, 4). The Chief Commissioner is now Lieutenant-Governor of Bur- 
ma.—* 5 <fe' Proclamation dated uth April, 1897, of India, 1897, Pt. 

261. ■ . ■ . .. ■■ ■ 

§ The following Courts have been authoriaed to receive applications 
for probate or letters of administration within the areas mentioned, name- 
ly «*»•, , , , , . , ■ ■ 

in Benga]-~the H igh Court at Calcutta, throughout the territories 
subject to the LieutenantGovernor of Bengal ; all District 
Judges, as defined in the Act. within the said territories; and 
such Judicial Officers as the High Court may from time to 
time, appoint as District Delegates (see Calcutta Gazette, 

i88i, Pt Lj p. 44 S)i 

in the Andaman and Nicobar Islands— the Court of the Deputy 
Superintendent and the Court of the Chief Commissioner 
(see Gasieiie of India i88i, Pt. I., p. 214); 
in Assam-— the High Court at Calcutta, throughout Assam ; all Dis- 
trict Judges, as defined in the Act, within the Province ; and 
such Judicial Officers as the High Court may from time to 
time, appoint as District Delegates (see Assam Manual of 
Local Rules and Orders, Ed, 1893, p. 180) ; 
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3/’^ In this Act, unless there be 
iotsrpfetatioa-claiise* , something repugnant In the ■ subject ^ or 

context — 

/'province;-’ includes any division of British India having a Court' 

•of the .last resort 

'‘ minor ” means any person subject to the Indian Majority 
Act, 1 8 75,, t who has not attained his .majority .within the meaning, 

in the Paniab— the Chief Court, throughout the territories adminis- 
tered by the Lieutenant-Governor of the Punjab ; all District 
Judges, as defined in the Act within the said territories; and 
such Judicial Officers as the Chief Court may, from time to 
time, appoint as District Delegates (see iSSr, 

Pt. L, p. 48a); 

in Madras — the High Court at Madras, throughout the terntories 
subject to the Governor in Council ; all District Judges, as 
defined in the Act, within the said territories ; and such Judi- 
cial Officer^ as the High Court may, from time to dnoe, 
appoint as Delegates (see Madras List of Local Rules and 
Orders, Ed. 1898, p. 161); .. 

in The Central Prcvinres— the- Judicial Commissioner, throughout 
the territories under the administration of the Chief Commis* 
sioner, and all Deputy Comnoissioners within those territories 
(see Central Provinces List of Local Rules and Orders, Ed. 
TS96, p. 97); 

ill Coorg — the Court of the Judicial Commissioner and the Court of 
the Commissioner (see Coo/g Disirict Gasetie, 1889, Pt L, 
p. 50) j 

in Bombay — the High Court at Bombay, throughout the territones 
subject to the Governor in Council ; all District Judges, as 
defined in the Act, within the said territories : and such 
Judicial Officers as the High Court may, from time to time, 
appoint as District Delegates (see Bombay List of Local Rules 
and Orders, Ed. 1S96, Vol. I., p. 252) ; 

In Ajmere-Merwara — the Court of the Chief Commissioner and the 
Ct urt of the Commissioner (see Gazette of India, 3889, Pt. 

'■ ^ ij ,;p. ■ ■ 

m the N «W Provinces and Oudh— the High Court at Allahabad, 
thr.ijighouttheterritoriessubjecttoiheLieutenant-Governor; 
t ho jtdjcial Commissioner of Oudh, throughout the territories 
subject to the ' Chifr.f- Com,missioner ; all Districc' Judges, as ■- 
defined in the Act, within the ,N.- W. Provinces and Oudh ; 
and such Judicial Officers as the High Court or the Judicial 
Commissioner may,;from ' -time;, to .-time, appoint as^ . District -. 

„ Delegates ., (.see 'N.- W.„'; Provinces ' and 'Oudh List of Local ■ 
Rules and Orders. Ed 1804, Pt. 11 ., p. 4^) ; 

■ j«: ..'XJ.pper . B u T toa- s the Court :'.of - the Judicial Commissioner and'-all 
District Courts (see Bufma Gazette, 1897, Pt. I,, p. -sSp)." .■ . 

" '.'t A.ct 'IX."'of.T,875. 



* Compare Act X. of 1865, Pt. XXIX. As to grants of letters of ad* 
nainistratlon and probates to the Adrainistrator-Generai, see the Adniliil&« 
tratOf'Generars'Act ni. of 1874). 
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of that Act, and any other person- .who has not completed his age 
of eighteen years; and mmority’' means the status of any such 
person : 

will means the legal declaration of the Intentions of the .testator ’ 
with respect to his property which he desires to be carried into effect ■ 
after, his death : 

codicil '' means an instrument made in relation to a will, arid 
explaining, altering, or adding to its dispositions. It is considered as 
forming an additional part of the will : 

specific legacy means a legacy of specified property : 

‘vdemonstratlve legacy” means a legacy directed to be paid out 
of specified property : 

probate” means the copy of a will certified under the seal of 
a Court of competent jurisdiction, with a grant of administration to 
the estate of the testator ; 

“ executor ” means a person to whom the execution of the last 
will of a deceased person is, by the testator s appointment, confided: 

administrator ” means a person appointed by competent, 
auihorit}- to administer the estate of a deceased person when there 
is no executor ; and 

''District Judge” means the Judge of a principal Civil Court 
of original jurisdiction. 


CHAPTER 11. 

Of Grant of PkoBx\te and Letters of i\DMiNisTRATiONF*f 

4 . The executor or administrator, as tlie case may be, of a 
deceased person, is his legal representa- 
Character ayd property of tive for all piirposes, and ail the property 

executor or ad.nimstrator as 

such. 

But nothing herein contained shall vest in an executor or 
administrator any property of a deceased person which would other* 
wise have passed by survivorship to some other person. 


OfiSSr.] probate AND ABMINISTEATION. 11 

5. When a will has been proved and deposited in a Court of 
Administration with copy Competent jurisdiction, situated bej-ond 

annexed _ of, authenticated, the limits 01 tlie province, whether,, .in , the ' 
copy of will proved abroad, British dominions or in a foreign country,:., 
and a |).roperly-authenticated copy of the will .is produced, letters..:. 
of ac:l!iiinlstrat.ion may be granted with a copy of such copy annexed. ': 

Probate only to appointed &■ Probate can be granted only to 

executor, an executor appointed by the will. 


Appointmeot, express or T'he appointment may . bc ex- 

implied. press, or by necessary implication. 

IHustrations. 

(«.) A wills that C be his executor if B will not. B is appointed exe- 
cutor by implication. 

(h.) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law, C, and adds, “ but. should the within-named^ 
C be not living, I do constitute and appoint B my whole and sole executrix/' 
C is appointed executrix by Implication. ■ 

(c.) A appoints several persons executors of his will and codicils, and' 
his nephew residuary legatee, and in another codicil are these words: “i 
appoint my nephew my residuary legatee to discharge all lawful demands 
against my ivill and codicils, signed of different dates The nephew Is ap- 
pointed an executor by implicadon. ■ 

8. Probate cannot be granted to 
any person who is a minor, or is of un- 
sound mind. 

9. When several executors are ap-: 
pointed, probate may be granted to them 
all simultaneously or at different times. 

Illustration. 

A, is an executor of B’s will by express appointment, and Can executor 
of it by implication. Probate .may .'be granted to A and C at the same time, 
or. tO: Aylirs't, ,and then to G, or to, C first, then to A. 

10- if a codicil be discovered after the grant of probate, a 
Separata probate (>f codicil Separate probate of that codicil may be 
di.sctjvercd after grant of granted to 'tlie executor, if it ill no . way " 
repeals the appointment of executors 
made by the will 


Persons to whom probate 
cannot be granted. 


Gs‘aot of pTohate to several 
.execiJt'<Ts; simultaneously' or 
at different times.' 
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If different executors are appointed by the . codicil, the pro- 
i^rocedure when different bate of the will must be icvokcd,' and tl 
■executors appointed by codi« new probate granted of the will and tire • 
codicil together. 

11. When probate has been granted to several executors, and 
one of them dies, the entire representa- 
tion of the testator accrues to the surviv- 


Accrual of representation 
to surviving executor. 


ing executor or executors. 


12. Probate 

Effect of probate. 


of a 


To whom administration 
may not be jgranted. 


will, when granted, establishes the will 
from the death of the testator, and ren- 
ders valid all intermediate acts of the 
executor as such. 

13. Letters of administration can- 
not be granted to any person who is a 
minor, or is of unsound mind. 

14. I ettei s of administration entitle the adimnistratoi to all 

Effect of letters of adrainis- belonging to the intestate as effec- 

tration. tually as if the administration had been 

granted at the moment after his death. 

15. Letters of administration do not render valid any inter- 

mediate acts of the administrator tending 
Acts not validated by ad- iq diminution or damage of the in- 
testate s estate. 

le. When a person appointed an executor has not renounced 
Grant of administration the executorsbip, letters of admloistra- 
where executor has not re- tion shall not be granted to any other 
' person until a citation has been " issued, 

calling upon the executor lo accept or renounce his executorship : 

except that, when one or more of several executors has or 
Exception. proved a will, the Court may, on 

the death of the survivor of those" who 
have proved, grant letters of administration without citing those 
who have not proved. 

17. Ihc renunciation may be made orally in the presence of 
Form^ and effect of re- the Judge, Or by a waiting signed by tire 
atinciation of execute rship. persou renouncing, and, ■when made^ 
shall preclude him from ever thereafter applying for probate of tire 
will appointing him executor. 


©ftSSf.] 
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3E If tlie executor renounce or fail to accept the executor- 
Frocediiris whece executor the time limited . f or,. , the i ao» 

feitouRces fails to accept ceptance Or refusal thereof/ the will may 
witfeift time limited. ' proved, and letters of administration,' 

with a copy of, the will annexed may be granted to the person who 
would, be entitled ,to, administration in case of' intestacy.' 

Grant of administration to . 19- When the deceased has made 

universal or residuary legatee, a will, but has not appointed an execii^ 
tor, or 

when he has appointed an executor, who is legally incapable 
or refuses to act, or has died before the testator, or before he ha*- 
proved the will, or 

when the executor dies after having proved the will, but befoi^ 
he has administered all the estate of the deceased, 

a universal or a residuary legatee may be admitted to prove 
the will, and letters of administration, with the will annexed, may 
be granted to him of the whole estate, or of so much thereof as may 
l)e unadministered. . 


20. When a residuary legatee, -who has a beneficial interest^, 
Right to administration of Survives the testator, but dies before the 
representative of deceased estate has been fuliy administered, his 
residuary legatee. representative has the same right to ad- 

ministration., with the will annexed, as such residuary legatee. 


21,. When there is no executor and ' no residuar}^ legatee: or 
„ Grant of administration representative of a residuary legatee., ' or 
where no e-xeeutor, nor resi- he declines Or is incapable to ac I OT 

cannot be found, the person or persons 

whowouldbeentltledtotheadministra- 
tioft ot the estate of the deceas had died intestate, or any 

other legatee Having a beneficial interest, or a creditor, may be ad- 
iTiitted to prove the will, and letters of administration nuv be i^ranted 
to him or them accordingly. ", ' 


22. Letters of administration, with the will annexed, shall 
Citation before grant oi Hot be granted to any legatee, other 
than an universal or a residuan^ legatee. 

otoer^than un.versa! or re- ^ issued and 

published in the manner hereinafter 
mentioned, calling on the next-of-iem to accept or refuse letters (k 
■,adm,jmstmtion. 



27- Where no will of the deceased is forthcoming but there 
miaisfcration until will reason to believe thaX there is a will 
in existence, letters of administration 
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- 2a When the deceased has died intestate, administration of 
'■ To whom administration his estate may be granted to any person 
■ m&y be granted. who, according to the rules for the distri- 

bution of the estate of an intestate applicable in the case of such 
deceased, would be entitled to the whole or any part of such de- 
ceased's estate. 

When several such persons apply for adminisiratioa, it shall 
.be in tlic discretion of the Court to grant it to any one or more of 
liiem. 

When no such person applies, it may be granted lo a creditor 
of the deceased. 


CHAPTER HL 
Of Limited Graxts/-'-' 

(a.) — Grants limited in Duration. 

24. When the will has been lost or mislaid since the iesonor s 
copyordraftof death, Or has been destroyed by wrong 
'lost vviiL ' or accident, and not b}’ an}' act of the 

.lestalor, and a copy or the draft of the will has been preser\'ed, 
probate may be granted of such copy or draft, limited until they 
original or a properly authenticated copy of it be produced, 

25« When the will has been lost or destroyed, and no 
Probate of contents of lost copy has been made, nor the draft ore- 
or destroyed will- Served, probate may be granted of its 

contents, if they can be established by evidence. 

26- When the will is in the possession of a person residing 
Probate of copy whefd or i- out of the province in W'hich application 
ginai exists- for probate is made, who has refused or 

neglected to deliver it up, but a copy has been transmitted to the 
executor, and it is necessary for the interests of the estate tliat pro- 
bate should be granted without waiting for the arrival of the original, 
probate may be granted of the copy so transmitted, limited until 
ihe will or an authenticated copy of it be produced. 


Compare Act X. of i86S, XXX. {a) to (/). 
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‘^’’^“Ae.uicated copy of 


{!>:)— Granls for ihe Use aiid Benefit of others having 


Mighi\ 


28. When .my executor is absent from the province in ^toich 

Adrnmsstratiun with WiU application iS made, aild tiiere 9 -lA 
annexed tu attorney uf ab- eYP-rurnr ivItKa. 4i ■ 

seot executor. ^ ^Recutoi wititin file province vvjjj.'nq- to 

1 , of administration ’vii]’' rliR 

fo ' the^'r ’ "’7 ! exetut r' 

iOi the Use aud benefit ot his principal, limited iinh! h- ci I 

Obtain proliatc or letters of administration granted to himsaif. ‘ ' 

29. Wiien any person, to whom, if present, letters of aondnis- 
iration, with the will annexed, oyr.-h’ be 
granted, IS absent from tlia picwince 
letters of ad min is ration, with tlx will 
annexed, may be granted to his agent 

iamted as above meiitioiied. * ' 

30. When a person entitled to administration in cas- of 
Adinmisiration to aitorney mtestacv i.s absent from iiie province 

and no person equally entitled '.Tiiling 
to act, letters of administration may be 
V , - . - . ^'*'•“1^'"'“ to the agent of the ah‘7.ni 

iiiiiited .as bciore mentioned. ' 

31. When a minor is sole executor or sole residuary ,Wat-e 
. Administration d U r i n g letters of administration, witli VT'M-;!! 

aiinoncy ot sole executor or annexed mav HP oTonfarl f , * 
residuary ^ ^ ^ to UlC lejm! 

p.»„ „ U» C»m stall .hiS" “".1,1? TnZ' iZjf 

32. When there are two or more minor executors, and no 
Adrnmistraiion during execijtor wto has attained majojity, or 


Adrntnstjtraciori with vviii 
annexed to atEtiroey of ab» 
sent persorjjs, who, if pre-seut, 
would be entiEled lo adram- 
assttr. 


. ' •.w>. n,ur aLnumcy 

<01 abstisn person enutled lo 
admietscer ir. case luf iiKcst-' 
acy. , 


'minority of scyeral executors 
o.r residuary leg'atees. 


. - xua 

mo or more residuary iegatecs,' and no 

83. Ifasok^tormn i»!e»„iv„sai or resU.orv l«ate 

to tbe.-e&tate of the intestate accoiding iq 


, , , PKOBAII: and ADMINI'STKATIO.N. [Act ¥» 

the nile^ for. the distribution of , intestatesh.. estate applicable, in Ihe 
case of the deceased, be a minor or lunatic, letters of adnimistra- 
tion, with or without the will annexed, as the case may be, shall be 
granted to the person to^ whom the care of his ' estate has been com-*.- 
raitted by competent authority, or, if there be no such person, to 
such other.. , person as- the Court • thinks .fit to appoint, for the use 
and benefit of the minor or lunatic, until he attains majority, or 
becomes of sound mind, as the case may be. 

34. Pending any suit touching the validity of the will of a 

Admimsttation deceased person, or for obtaining or 

ate, revoking any probate or any grant of 

letters of administration, die Court may appoint an administrator of 
tiie estate of such deceased person, who shall have all the rights 
and powers of a general administrator, other than the right of 
distributing such estate; and every such administrator shall be 
subject to the immediate control of the Court, and shall ^ct under 
its direction. 

(cj — For Special Purposes. 

35. If an executor be appointed for any limited purpose 
Probate limited to. purpose specified in the will, the probate shall be 

specified in will. limited to that purpose ; and, if he should 

appoint an agent to take administration on his behalf, the letters of 
administration, with the will annexed, shall accordingly be limited. 

33. If an executor appointed generally give an aiitiiority to an 
Administration with will attomcy to prove a will OH his behalf, 
annexed iimued to particular and the autliority is limited to a par tl- 
cular purpose, the letters of administra- 
tion, with the will annexed, shall be limited accordingly. 

87. Where a person dies, leaving property of which he was 
Administration limited to the sole Or Surviving trustee, or in which 
trust-property. he had no beneficial interest on his own 

account, and leaves no general representative, or one who is unable 
or unwiiiiag to act as such, letters of administration, limited to 
such property, may be granted to the beneficiary, or to some other 
person on his behalf. 

38. When it is necessary that the representative of a person 
Administration limited to deceased be made a party to a pending 
suit, and the executor or person entitM 
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do.T?ay“nidr^^^^ inters of adi«i«istra- 

.0,- P»r^iTi?irr d«iK T“". f 

air,- other suit which mav he f \ said suit, or n 

other Court betS Se' pLnies ® anr 

matters at issue in tli“ S ’-, ? o^^.f Parties, touching the 

-ade therein and c^rJ^d £ c^l^ipiel^eStion'"^ 

39. It; at the expiration of twelvemonths from the date of 

t.»r^r:rrc"oJ,?/trty thTeStoror'lr''-®^ administration', 
t- sun .0 be brought a/.i„st hSvS 1 administrator, to whom 
executiir or administrator. sanie has Or nave been granted is 

the Court that has granted theZohlT wthm which 

is .situate, .such Court may mrant^ to am- administration 

letters of administmtion' iS to thipSTe 
l>em,g made a party to a suit to be bropo-ht a°ains? . 

administrator, and carrying the dcrrerv?hVh ^ O'’ 

into effect. ' ” ''“*ch may be made therein 

4'"- -in any case in which it appears nerpscoi-r- . 

Admin, -str.to.n limited to the propertv of 
collection and oreservation or Pnnrt «-»■ ' v' deceased person, the 
deceasea's.propertj.. whose district any of the 

person whom such Court tiS fi?jeLrfnf‘'’rt '“^^’ aw 

, to' the collection and im^servadoi/ nf l^^hted 

giving discharge.1 for dStTdl tol7P"?°^*^ 
directioas of the Court. -«eto his estate, subject to the 

41 , When a person 


sfrinr”*"/'”®'"’ admini- 
strator, of person other than 

one whtj, under ordinary cir« 
ciimstance., ^vould be entitl- 
ed to.adrninjstratioo. 


has^dieti intestate, or leaving a willrif 
vliich there is no executor willing and 
competent to act, or where the extcZr 
IS, at ihe time of the death of such per 
sou resident out of the province and t 
couv-onient m appoint neceskn o 

part ihereof offlLthTpS^ estate o,' aim 

Stances-, would be entitled to V mrrnt i ’ H™-*" circum'- 

in his discretion. administration, the Judge 

interest, the safety of the estate nnf \ amount of 

pei-Iy administered, appoint such nemmZZ'' 

ininistTator ; ® ™ person as he thinks fit to be'ad- 

or not. as tL^JudgeThlnS^fit.^^'*^^^ administration may be limited 
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42. Whenever the nature of the case requires that an ext-ep- 
Pr>b.t^ or administration, t'OR be made, probate of a will or lellers 
with w.u annexed, subject to of administration With the Will annexea, 
excepiion. j>ball be granted, subject to suc.H. ex< 'op- 

tion. 

, , 48. Whenever the nature of the case requires that an excep- 
Administration with excep- tion be made, Ifuers of adminititraiiim 
tson. shall be granted, subject to suer exce])- 

tion. 


(e.) — Grants of the Rest. 

44. W'henever a grant, with exception of probate or letters ot 
Probate or admin, stratiln administration, with OF wilhout the wit) 

•of the rest. annexed, has been made, the person en- 

titled to probate or administration of the remainder of the deceased's 
estate may take a grant of probate or letters of administration, a>, 
the case may be, of the rest of the deceased's estate. 

( f .) — Graiits of Effects imadramistered, 

45. If the executor to whom probate has Ijeen grarued lias 

Grant of effects unad- leaving a part of the testator’s estate 

'ininistefed. unadministercd, a new representative 

may be appointed for the purpose of administering such })art of the 
estate. 

46‘. Xu granting letters of administration of an estate not iully 
Rules to gthts of effects administered, the Court shall be guided by 
unadmir.isteied. the same rules as apply to original grams, 

and shall grant letters of administration to those persons on!}’ to 
whom original grants might have been made. 

47. When a limited grant has expired by efduxlon of time, or 

^ the happening of the event or continue] icv 

.ed graut expired, and st.il On wnich It wa.s limited, and there is sail 
■s^)me psrt ot estate unad- soiiie part of the deceased’s estate unatl- 
«|isistered. ministered, letters of 'administration shall be 

granted to those persons to whom original grants might have hem 
made. 


{d^ — Grants with Exception. 


of. iSSl.T. 
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^ 4S. Errors in names md descriptions or in setting forth the 
fie^by PJace of tne deceased's death, 

*•». X I 1 v-i ^ purpose ill fi liiiiitcd *^n'ciint 

. ceuiitd by the Court, and the grant of probate or letters nf ^ 

iration may be altered and amended accSingly! 

46. If, after the grant of ietters of administration with the wiir 
^^'fifocedure where codicil ^ be discovered, it may be 

-discoyercd after grant of ad- added to the grant On due proof and iden 
™.«tstrat.o„ wtth wtl. anoex- tification, and the grant altered and aSn-' 
ded accordingJv. 


Revocation or annulment 
■lor just cause. 


50. The grant of probate or letters 
of administration may be revoked or 
annnlled for just cause. 

Just cause "is- 

.utaie?*'*' »otom .hograM.™ defects i„ 

2 nd, that the grant was obtained frandulentlv bv niakimr n f- . , 

iKiT’ " '■ “""'ttCmfreiMo" 

•niegation was made in ignorance or inadvitenti)?, ’ ^ 

.rircu^«'f u.sele.ssand inoperative ihrough 

ihc person to wlioiii the o-ront- tr-ic t i 
witlfom- reasonable cause, om ed reSbi m Sf*’ 
accoum m accordance with ^he orotisions nf Ph ^ w, nt^entory or 
-ir ha,s exhibited under that chanm? on^nL 

*mtriic in a materiai respect. ^ ^ 'nventorv or account whicli in 
Mu$traiions. ■ 


, ^Co,Ki,|j^re,.Act pf X'YN ftr\ ^ j ■ 

^ t Cl. 5^ has been added^ th^ ' 

‘Of 1889), s. n, Admiiiistratjon Act (Vf, 



Persons so appointed shall be called District DeIego,tes/' 

53. The Distxict Judge shall have the like powers and authorit}' 
District Judge’s powers as relation to the granting of probate and 
to_ grant ot probate and ad- letters of administration, and all matters ; 
rainjstratson. connected therewith, as are by law ; 

vested in him in relation to any civil suit or proceeding depending 
in his Court 


Compare Act X, of iSSSi Pt, XXX!., as amended by Acts XX I It 
mi 1875 and VL of 1881, 


(d.) The grant was . made without citing parties who ought to .have ■ 
been cited. 

(c.) The will of which probate was obtained was forged or revoked. 

(d,) A obtained letters of administration to the estate of B as his 
widow, hut it has since transpired that she was never married to him. 

(e.) A has taken administration to the estate of B as if he had died 
intestate, but a will has since been discovered. 

(/) Since probate was granted, a later will has been discovered. 

(g.) Since probate was granted, a codicil has been discovered, which 
revokes or adds to the appointment of executors under the will. 

(k) The person to whom probate was. or letters of administration were, 
granted has subsequently become of unsound mind. 


CHAPTER V. 


Of the Pkactice in grant] ng and revoking Probates and 
Letters of Administration.*'^ 


51. The District Judge shall have jurisdiction in granting 
and revoking probates and letters of 
administration in all cases within his 
district. 


jurisdiction of District 
Judge in granting and re- 
voking piobates, &c. 


52. The High Court may, from time 10 time, appoint such 
Power to appoint Delegate judicial officers Within any district as it 
of District Judge to deal with thinks fit to act foi* the District Judge as 
non-contencious cases. Delegates to grant probate and letters of 

administration in non-contentious cases within such local limits as it 
may, from time to time, prescribe : 


Provided that, in the case of High Courts not established by 


Royal Charter, such appointment be made with the previous sanction 
of tile local Government. 



S4« The: District,,, Judge 'may-order any person to produce 
Distrkt,Jis:dge may orte ■ and bring into Court any paper or writ* 
person to pVodiice-testameii" ing being' or purporting' to De testamen- 
tary papers. wbicb' may be shown to be In . the 

,p(.)ssess'ion or under, the control' of such pers'on ; 

. yandj' if it be , not. shown that any such paper or writiiig,is m 
the , posses-sion or under the -'control of 'such persoHj but there '^is 
reason to believe that he has the knowledge' of any such paper or 
writings the Court may direct' him to attend -for the purpose,' of 
"being , examined respecting the same : 

and he shall be bound to answer such questions as may be 
put to him by the Court, and if so ordered, to produce and bring 
in such paper or writing, and shall be subject' to the -like punish* / 
ment ' under ti.ie Indian Penal Codep^ in case of default in not 
attending, or in not answering ■ such questions or not ' bringing in , 
'Soch- paper or writing/as 'he would have been '. subject to in case he 
had been a party to a suit, and had made' such default ; 

and the costs of the proceeding shall be in the discretion of 

the 'Judge. . ' ■’ 


;§V 







55. The proceedings of the Gourc of the District Judge, in 
Proceedings of District ^-elation to the granting of probate and 
JudsreV Court iiy relation to letters of administration, shall, except as- 
probate and admin isiratioo. hereinafter Otherwise provided, be regu- 

lated, so far as the circumstances of the case will admit, by the 
'Code of Civil Procedure.f - 


56. Probate of the will or letters of administration to the 
When probate or adminis- estate of a deceased peisou may be 
tration maybe granted by granted by the District Judge under 
District judg:e, |.|^g seal of his Court, if it appears by a 

petition, verified as hereinafter mentioned, of the person applying 
for the same, that the testator or intestate, as the case may be, had, 
at the time of his decease, , a ''-.fixed., place:. .of abode, or any property, 
moveable or immoveable, within the Jurisdiction of the Judge, 


57. When the application is made to the Judge of a district 
...-' Disposal .- .-.of. : apoi!c.5iiticn ' . . which^ the deceased, had , , no, ^ .fixed, 
made to Judge of district in abode at the time of his death, the Judge 
which deceased had no fixed may in his discretion, refuse the appli- 
' cation, ''in his ' Judgment, it could be ■ 

, ■ t See now Act XIV. of 1882 , s, 3 . 



.22 


prosateUnb administration. 
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disposed of more ' justly or conveniently in another distrietj. or,„ 
vdiere the application is for letters of administratioDj grant them 
absolutely, or limited to the property Avith in, "his own jurisdiction. ' 

58. Probate and letters of administration may, upon appii-^ 
Probate and letters of ad- catioH for that piirposc to any District 

reioistration may be granted Delegate, be granted by him in any case 
by Delegate. there IS 110 Contention, if il; 

appears by petition (verified as hereinafter mentioned") that tlic‘ 
testator or intestate, as the case may be, at the time of his death, had 
his fixed place of abode within the jurisdiction of such Delegate. 

59. Probate or letters of administration shall have effeci; 
Conciusiven«ss of probate over all the piopert}', moveable or im- 

or letters of administration. moveable. ot the deceased throughout 
the proN'ince in which the same is or are^ granted, and shall be 
conclusive as to the representative title against all debtors of the 
deceased and all persons holding property which belongs to him., 
and shall afford full indemnit}' to all debtors paying their debts, 
and all persons delivering up such property to the person to whom,; 
such probate or letters of administration shall have been granted : 

f Pro\-ided that probates and letters of administration 
granted — 

(a) by a High Court, or 

(3) by a District Judge, where the deceased at the time of 
his death had his nxed place of abode situate vdthin 
the jurisdiction of such Judge, and such Judge 
certifies that the value of the property affected: 
beyond the limits of the province does not exceed 
ten thousand rupees, 

shall, unless othenvise directed by the grant, have hke effeci 
throughout the whole of British India.’’ " 

604 (/) Where probate or letters of ad .ministration has or 
Transmission to High have been granted by a Court with the 
Courts of ctTtihcates of grants effect referred to in the proviso to sec» 
iin er proviso to secu-..-o S 9 . |.|q^ High Couit OX District Judge 

shall send a certificate thereof to the following Couris, namely 

* The wor«!s'‘‘or are"^ have been inserted by the Repealing and 
Ameodirig Act iSqi). 

t This proviso has. been substituted for the original by Act Vill, o^‘ 

1903*' ^ 

.J S, 60 has been re-enacted by Act.Vni. of 2903. 
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■ (^) wheii the grant has' been ., made by a . High Court,, , to 
■, each of the other High Courts, ■ 

(i) wheii the grant .has been made by a ''District Judge, to 
the Court to which such District Judge is 

subordinate, and to each of the other High Go'urts... 

ijj Kvcry C8rti.ficate re.ferred. to in . sub-section (/) shall be to: 
iJir* following effect, 'iiaraely : — ' 

‘ I, A B, Registrar [or as the case may he] of the High. Court 
r.if Jiidicaiure at ' [or as the case mav hi], hereby certify 

that on tlie day of ■ . , the Hign Court of Judicature 

at [or as the case may he] probate of the will 

[or leiiers] has [i?/' ha're] effect over all the, property of the de-' 
ceased througlroot the whole of British India 

arid siicli certificate shall be filed by the High Court receiving 
the same. 

(y'j Whei c ari}' portion of tlie assets has been stated by the 
|.>etitioi.ie.r, .as i:ie.reiri.after provided in. sections ; 62 and 64,, to,, be: sito'ate, ., 
within the jurisdiction of a District Judge in 'another P,rov:in'ce, the'' 
Coun required to send the certificate referred to in sub-section (/) 
■shall send "a 'copy thereof to such 'District, .Judge, and' such-copy;,' 
siiail be filed by the District Judge receiving the same, 

61 . The application for probate or letters of administration, 
Conflu^ivent’s^ made and verified in the maimer 

tion for or atirairo*.- hereinafter mentioned, shall be conclu- 

trapon^ ^r properly ir-ad.; sive for thc purpose of authoriBmsr the 
grant of probate or administration : and 
no sucii grant ^hall be impeached by reason that the testator or 
intestate had no fixed place of abode, or no property within the 
district at jJnc ume of his death, unless by a proceeding to revoke 
the granL it obtaiucd by a fraud up>on the Court. 

A]:plicatiou for probate or for letters of admmisiratio.n 
PeUtioa for prubafa annexed, shall be made 

by a petition distinctly 'written m English, 
or in the language _ in ordinary use in proceedings before the Court 
In wnichyne application Is made, with the well, or in the cases 
mentioned in sections 24, 25, and 26, a copy, draft, or statement of 
the conhmts thereof annexed, and stating — 

the time of the testator's death ,* 



para, has' beea added by Ace VIH, of 
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case mayte annexed is his last will and testament, or as the 

that It was duly executed 

!io«?hS”' llkelj to co™ .0 tl» p«i- 

thooS^SkS-SeS” the petition., i» 

^ addition to these particulars, the petition shail further 

at the'1me‘5 f *at the deceased, 

..c me tune ot hts death, had a fixed place of abode or had cnmJ^ 

property situate withm the jurisdiction of the Judge; and, 

when the application is to a District Delep-ite th^* u, 

SSicit^Lcf KleS!’' “ “ -in' 

nf ,hl7c^T ‘r1 is to the District Judge, and any notion 

iuSs: 


6S. In cases where in the will, copy, or draft 


, K.JI u.icui is written m 

any language other tlian English, or 
man that m ordinary use in proceed- 
ings before the Court, there shall be 


In vvhat cases translation 
of will to De annexed to 
petition. 

. 1*1 . Detore the Court, there cjhnll h 

SuSm ann^edto the petition by a traSato? of the 
V r 1 for Which a translator is appointed; 

any o h^ ‘"““'I’ draft be in 
translator. Other language, then by any person 

which case such translation shK? vSifie^H^that^wsoT hi the 
lollowmg manner;— - r md.i, person in the 

I, A B, do declare that I read and perfectly understand the 
anguage and character of the original, and that ^the abo e is a 
true and accurate translation thereof.” * 
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,64. App,licatfoii, forvlelters of .admimstratloa made 

Petition for letters of ad-' W petition distinctly written as afore- 
fnifiistraito«, ■ . . s^ld, sMlng-^ 

the tiiiia and place of the deceased's deaths 
tive residSs! deceased, and their respec- 

the r%ht in which the petitioner claims, 

tioneShS!"'* P"“- 

state— diese particulars, the petition shall further, 

at the limVof “ s'" deceased 

a. lilt time ot tns death, had a fixed place ,of abode or iiad some 

pioper.y, situate within the jurisdiction of the Judge; and, 

when the application is to a District Delegate that the de 

of abode within 

Of fho'S 

S?fn further state the amount of such 

.sets in toich Piovmce, and the District Judges %vithin who^e 
jurisdiction such assets are situate”* ' » '‘'"“'u 

^ J35. Every person applying to any of the Courts mentioned 

sLif’t to have effect throughout British India 
rear’reri''hv” US petition, m addition to the matters respectively 

. 'k°"* of his bdief, no 

appLw.t MU has been made to any other Court for a probate of the 

:i.ame Will or tor letters of administration of the same estate intend 

ed to have such effect as last aforesaid, ’ 

vvln-clfh if application has been made, the Court to 

vujtl ft was made, the person or persons by whom it was made 
and the proceedings (if any) had thereon. ’ 

And the Court to which any application is madf* under the 
proviso to section 59 may, if it th 4 &e same 

...feas ^been'added by Act^l'oi 1903*'”” ^ 
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60. Tlie petition 'for probate- or letters of administration ' shalL 

.Petition for probate or ad-' Subscribed . by the peti- 

.rninistratioa to be signed and tloner and ;-his pleader, if any, and sha!.f. 

' be ' -venfied ; by the petitioner in- the 
following mimner,o,rvto' the like 'effect,: — ' 

Bj the -petitioner .in ■ the above petition, declare diat 
wimt is stated therein. is true to. the best of my infoniiation and 
belief.” ' 

67. Where the application is for probate, or for letters of 
Verification of petition for administration, With the will anneKed, the 
probate one \vitness to ■ petition shall also be verified by at least 
one of the witnesses to the wi.ll : (when 
procurable) in the, manner, or to the effect, -following : 

'M, C D, one of the witnesses to the last will and testament of 
the testator mentioned in the .above petition, declare that I ayas: 
present and saw the said testator affix liis signature {or mark) 
thereto {as the case fnay he') {or that the said testator acknowledged 
the writing annexed to the above petition to be his last will and 
testament in my presence).” 

63. If any petition or declaration which is hereby required' 
Punishni'=*nt for faJseaver- to be Verified Contains any avennent 
ment in petition or deciara- which tue persoii making the Verification 
knows or believes to be false, such per- 
son shall be subject to punishment according to the provisions of 
the for the time being in force for the ' punishment of giving' 
or fabricating false evidence. ' 

■..-.,69. In all cases it shall,; be .lawful,., 
for the District Judge or District Dele- 
gate, if he thinks fit, 

to examine the petitioner in person upon oath, and also 

to require further evidence of the due execution of the will or the 

reouire f.uher evidenre, petitioner tO the letters of ad- 

ministration, as the case may be, and 

to issue citations calling upon ail persons claiming to have 
and iFsne citations to in» any interest in the estate of the deceasctd 
sped proceedi*^grs^ to come and see the proceedings be- 

fore the grant of probate or letters of administration. 


District Jud^e raay ex- 
amine petitioner in person. 


Se^ the ladiaa,, Penal Code: (Act XLV, of s$6o), Ch» XI. 
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The.citalioil shall be fixed iip m some conspicuous part of the 
„ - ^ . ' Court-house, and also in the ofiice of „tlie 

Pubi.ca.,o«of c,tat.o«. Collector o£ the district, and otherwise 

■published or made known"' I it' s'uch manner as ' the Judge or Dele- 
gate iHSiiing the same may direct. ' ' ■ ^ 

“ Where ;iriy portiori of 'the assets has been stated by the peti- 
tioner to be situate* withm . 'the jurisdiction of . a District J'lidge in ' 
anotlier Vvovincc, ilie District Judge issuing the same shall cause a 
coi)}‘ O’ ili.'t riialit>u to be sent to such other District . Judge, who 
shall piiblislj the same in the same manner as if it were a citation 
Issued by himself, mid shall ^ certify such publication to the District 
Judge who issued the citation”^ 

*]0. Caveats against the grant of probate or letters of admiuis- 
Caveats airairssc graot of iTation maybe lodged with the District 
probate (-r adtn« 0 »:s!;rau.»rs. ' . Judge Or a District Delegate: and, Jm- 
mediately on anir CB^veai being lodged with ' any . District Delegate, 
he. shall send a copy thereof to, the District. Judge; and, immediate]}' 
on a caveat being entered with the District J’udge, a . copy thereof ' 
shall bo given to ilie District Delegate, 'if . any, within wdiose jurisd.ic- 
tion it is alleged die deceased had his ’fixed place of abode at the t.ime , : 
of his death, and to any other Judge or District Delegate to whom it 
.may ap'pear.to the District; Judge expedient to transmit the same..''-..' 

71c The caveat shall be lo tlie 
following effect 

Let nothing be done in the matter of the estate of A late 
of , deceased, who died on the day of y 

at , witiiout notice to C D, of C 

72. No i>roccediug shall be taken on a petition for probate 
.-..Af'ier no or letters..of. a.dm ini Strati Oil after a caveat 
proceeding- taken oo tetinon against tiiC grant thereof has been enter- 
until aner nuts e »o c..vo 2 tor. ed With tiic Judge, OF District Delegate 
to whom ihe apphcaiiuu has been made, or notice thereof lias been 
given of its entry with some other Delegate, until after such notice 
TO the person bv whom tlie same has been entered, as die Cour; 
shall think reasonable. 

73. A District Delegate shall not grant probate or letters of 
District Dtle-rate ;vhen not administration in any case in which there 

to grant po>bhtc or adminis- ds Contention as to the grant, or in wiilch 
^ it otherwise appears to him liiat probate 

or letters of administration oughtnot to be granted in his Couri;, 


;Fcir.rn of caveat*' 


* This para, has been added by act VIII. of 1903. 
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Explanaiion. — By. contention ” ' is^ understood the appeaimce. 
of any one in person, or by 'his ^ recognised agent, or bj: a pleader 
duly appointed to act on his behalf, to oppose the proceeding. 


74. ^ In every case in which there is no contention," "but: it^ap- 
p ^ . .. pears 'to the'' 'District , Delegate" doubtful 

Dlstrtcc^lu^ffe^ whether the probate or letters of admlnls- 
doubtfuj cases xvhere no con- tration slioiik! or should iiot be granted, 
or when any question arises in relation 
to the grant, or application for the grant, of any probate or letters 
of administration, the District Delegate may, if he thinks proper, 
transmit a statement of the matter in question to the District Judge, 
who may direct the District Delegate to proceed in the matter of 
the application, according to such instructions as to the Judge may 
seem necessary, or may forbid any further proceeding by the Dis- 
trict Delegate in relation to the matter of such application, leaving 
the party applying for the grant in question to make application to 
the Judge. 


75. In every case in which there is contention or the District 

Procedure where there is Of Opinion that the piObate 

contention vt district Deie- letters ot administration should be 
gzte thinks probate or let- refused in his Court, the petition, with 

foTre/userinlTs^Couri?^”*^ documents that may have been hied 
therewith, shall be returned to the person 
by whom the application was made, in order tlmt the same may be 
presented to the District Judge ; unless the District Delegate thinks 
it necessa^', for the purposes of Justice, to impound the same, 
which he is hereby authorized to do ; and in that case the same 
shall be sent by him to the District Judge. 


78. Whenever it appears to the Judge or District Delegate 
Grant of orobate to be that probate of a will should be granted, 
under seal of Court. he shall grant the Same under the seal 

of his Court in manner following : — 


Ij , Tudge of the district of 

Form of such orant. Delegate appointed for granting pro- 

bate or letters of administration m (^ere 
insert ike limits of the Delegate's jurtsdtetton\] hereby make known 
that, on the - day of , in the year 

the last will of ' ‘ . late of . 
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a copy whereof is hei*eunto anBesed, was proved and registered be- 
fore me, and that ad mmistration of the property and credits of the 
said deceased, and in any w^ay concerning his will, was granted to 
, the executor in the said Will named, ke Aavmg 
n?iifer/ah//g /a admmuier sam£y aud io make a Jtill and true 
inventory of the mid property and credits, and exhibit the same in this 
Court within six m onihs from the date of this grant, or ivithm suck 
further tme as the Court may, from time to time, appoint ; and also 
to render ^ to this ( ourt. a true account of the said property and credits 
wit km one year from the same date, or within such fun her time as the.' 
Court may y from time to iime, appoints 


‘^The " 'day 'of ■ ■ . ■ iS f 

77. Whenever it appears to the District Judge or District 
Grant of letters of admiois. Delegate that letters of administration to 
trationto be under s,eai of the estate of a person deceased, with or 
without a copy of the will annexed. 
should be granted, he shall grant the same under the seal of bis 
Court in manner following : — 


I, , Judge of the district of [£>/^ 

„ . , Delegate appointed for granting probate, 

or letters of administration in (here 
sert the limits of the Delegates Jurisdiction)], hereby make Imown 
that, on the day of , letters of ad minis-, 

tration (with or without the will annexed, as the case may be) of the 
property and credits of , late of 

deceased, were granted to , the father (or as the 

case may be) of the deceased, he having undertaken to administer the 
same, and to make a full and true inventory of the said properly and 
credits, and exhibit the same m this Court within six mo?iths from, 
the date of this grant, or within suck further time as the Court may 
from rime to time, appoint ; and also to render to this Court a true 


* The italici;:ed words ending s. 76 have been substituted for the words, 
he having undertaken to administer the same and to make a true inven» 
tory of the said property and credits, and to exhibit the same at or befons 
the expiration of six months from the date of this 'grant, and also to render 
a tme account of the said property- and credits within' one year from the 
same date,’^ by the Probate and Administration Act (VL of i8S6]j s. i 2 » 



VB. i he Uoiiit may, on application maae by peuuon, and on 
AssjgTirnent of administra- beings Satisfied that the engagement of 
tion-bond. any such bond has not been kept, and 

■upon such terms as to security, or providing that the money received 
be paid into Court, or otherwise, as the Court may think "fit, assign 
the same to some proper person, who siiall thereupon be entitled 
to sue on the said bond in his own name as if tiie same luui been 
originally given to him instead of to the Judge of the Court, and 
shall be entitled to recover thereon, as trustee for all persons inter- 
ested, the full amount recoverable in respect of any breach thereof. 

SO. No probate of a will shall be granted until after the ex- 

Time before whirh probate piratioH of SOVen dear days, and 210 
or administration shall nut letters of administration shall be granted 
be granted- the expiration of fourteen 

dear days, from the day of the testator or intestate's death. 

31 . Until a public registry^ for wills is established, everv Dls- 
Filing of original wills of tmt Judge and District Delegate shall 
which probate Of administra- tile anQ preserve among the records of 
tion,wtth wiUannexed^grant- ids Couit, all Original wills of which pro- 
bate or letters of admirustration, with the 
will annexed, may be granted by him ,* and the Local Government 


* The italicized words ending s- 77 have been substituted for the 
words “ he having undertaken to administer tne same and to make a true 
inventory of the said property and credits, and to exhibit the same In this 
Court at or before the expiration of six months from the date of this grant, 
and also to render a true account of the said property and credits within 
one year from tW same date/’ by the Probate and Administration Act (VI. 
of lB%), S.'fij. , 
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account of the said property and credits within om year from the same 
date^ or within such Jurther time as the Court may, from time to Hme^ 
appoint a' 

The day of 18 

78- Every person to whom any grant of letters of adrninistra- 
^ . • u j committed, tmd, if the fudge so 

direct, any person to whom probate is 
granted, shall give a bond to the Judge of the District Court, to 
enure for the benefit of the J udge for the time being, v/ith one or 
more surety or sureties, engaging for the due collection, getting 
and administering the estate of tlie deceased, which bond shall 
in such form as the Judge, from time to time, by any general 
special order, directs. 

79 . The Court may, on application made by petition, and 


m, 

be 

or 
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{^hall make regulations for the preservation and inspection of the mEso 
filed as aforesaid;* 

82. After any grant of probate or letters of administration?, no 
■Grantee of prtibate cr ad- Cither than the person to whom the same 
■TrJnistratbn aione t jsue,&c., shall have been granted shall have power 
tfntil sam.tt revoked. j-q prosecute any suih or otherwise 

-act as representative of the deceased, throughout the province in which 
the same may have been granted, uiUil such probate or letters of 
.atiministration shall have been recalled or revoked. 

Sd- In any case before the 'District judge in Avhich' there is 
'Procedure in conttnuon^ contention, the -proceedingst siiall take, 
cases. as nearly as may be, the form of a suit, 

according to tlie provisions of the Code of Civil Procedure,! in which 
the petitioner for a probate or letters of administration, as the case may 
-be, shall be the plaintiff, and the person who may have appeared as 
4 ^foresaid to oppose the grant shall be the defendant. 

84. Where any probate is, or letters of admi.iiistration are, 

Paymentto executor or ad- revoked, all payments made to 

r’lini.scrator before, piobate or any executor Or administrator under such 
aaminisirauon reveked. probate Or administration before the revo- 
cation thereof shall, notwithstanding such revocation, be a legal dis- 
charge to the person making the same; 

and the executor or administrator, who shall have acted under 
Right of such executor or any such revoked probate or administra- 
adrninistrator to recoup him- tioii, may i*etain and reimburse himself 
out of the assets of the deceased in respect 
of any payments made by him which the person to whom probate or 
letters of administration shall be aftenvards granted might have la^v« 
iiilly made. 

85. Notwithsianding anything hereinbefore contained, it shall. 
Power to refuse letters of cxcept in cases to whlcli the H.indu Wills 

administration. Act, 1870 , applies, § be in tile discredon 

^ For rules made by the Chief Commissioner (now Lieutenant-Gover- 
,not) of Burma, see Burma Rules Manual, Ed. 1897, p. 18. 

t The word proceedings’^ has been substituted for the word pro- 
ceeding” by the Repealing and Amending Act,(Xn. of 1S91). 
i See now Act V. of 1908., , 

§ The Hindu Wills Act (XX I*. of 1870) applies to the Willsof Hindus, 
Jainas, Sikhs, and Buddhists in the 'Lower Provinces of Bengal, and in the 
Towns or Madras and Bombay, 
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of the Court to make an order refusing, for reasons to be recorded 
by it in writing, to grant any application for letters of administration 
made under this Act. 

86« Every order made by a District Judge or District Delegate 
Appeals from orders of Dis- virtue of the powers hereby conferred 
tricE Judgfe. upon him shall be subject to appeal to 

the High Court under the rules contained in the Code of Civil 
Procedure"^" applicable to appeals. 

87. The High Court shall have concurrent jurisdiction v/ith. 
Concurrent jurisdiction of the District Judge in the exercise of alf. 
High Court. tiie powers hereby conferred upon the 

District Judge. 


CHAPTER \L 

Of the Powers of an Executor or ADMiNisxRATOK.f 


tion surviving deceased, and 
debts due at death. 


88. An executor or administrator has the same power to sue 
in respect of causes «»f ac* respcct of all causes of actiou that 
survive the deceased, and ina}' exercise 
the same powers for the recovery of debts 
due to him at the time of his death, as the deceased had wiiea 
living. 

8P. Ail demands whatsoever, and all rights to prosecute or 
Demands and rights of sail defend any Suit or other proceeding, ex- 
Of or against deceased sur- isting in favour ot or against a person a; 
vive to and against executor the time of his decease, survive to and 
ora rainistracor. against his executors or administrators, 

except causes of action for defamation, assault as defined in tiie 
Indian Penal Code, or other personal injuries not causing the death 
of the party, and except also cases where, after the death of tiie 
part}', the relief sought could not be enjoyed, or granting it would 
be nugatory. 

Illusiraiion, 

A collision takes place on a railway in consequence of some neglect or 
default of the officials, and a passenger is severely hurt, but not so as to 
cause death. He afterwards dies without having instituted any suit. The 
cause of action does not survive. 


* ’See no# Act V. of 1908. 

,t Compare Act X, of Pt. XXXIIL 
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90*^’; (/)' All exeaitor.. or 'administrator has, subject to the 
, \pqwer of .cxeciiior, or ad* 'provisions. of this Section, power to <!Is« 
niir.is:ratorto ;«lispose of,„pro* pose, as he thinks fit, of all OF anj of the 
property for the time bein^ vested" in him 
under section 4* 

{^), The power of an executor ' to dispose of Immoveable 
propefty so vested in him is subject to, any restriction which., may 
he imposed in this behalf by the will appomting'hi,m, unless probate 
has , .been , granted to him, and the. Court whic.h granted the probate 
permits him by an orde,r in writing, notwithstanding , the restrictipnh 
to dispose of any immoveable property .specified' in ' the order in a 
manner permitted by the order. 

(jj An ailministrator may not, without the pravioiis permission' 
of Court by wlich the letters of administration were granted, — ' 

(a) mortgage, charge, or transfer by sale, gift, exchange, or 
otherwise any immoveable property for the time being 
vested in him under section 4, or 
(S) lease any such property for a term exceeding five rears. 

A disposal of property by an executor or administrator in 
contravention of sub-section (.a) or sub-section (j), as the case may 
be, is voidable at the instance of any other person interested in the 

p,ro|}erty. ■ ■ 

(j) Before any probate or letters of administration is or are 
granted under this Act, there shall be endorsed thereon, or annexed 
thereto, a copy of sub -sections (/), ( 2 ), and or of sub-sections 

( /), ( j), and as the case may be. 

{6) A probate or letters of administration shall not be rendered 
invalid by reason or the endorsement or annexturo required by the 
last foregoing sub-section not having been made thereon or attached 
thereto, nor shall the absence of such an endorsement or annexture 
■.uitliorize an executor or administrator to act othervdse than in 
accordance with the provisions of this section. 

91. If an executor or administrator purchases, either directly 
or indirectly, any part of the property 
Purchase by executor or of the deceased, the sale IB voidable at 

aiin::nsstraTor or aefeaseo's 

prrprfty. instance or any other person inter- 

ested in the property sold. 

* This section was substituted for the origfiua! 3- 90 by the Probate 
and Administration Act (Vi. of 1889), s. 14. For validation of acts under 
grants of administration made before the commencement of Act VL of 
iBSg, see s, 19 of that Act. 
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■ 92. When there are several executors' or administrators, the 
Powers Cf several exe- powers of all may, in the absence of 
cwsors o- administrators ex- ■ any -direction to the contrary in the 
erciseabi^; by one. g^nt of letters of administration, 

be exercised by any one of them who has proved the will or taken 
out administration. 

Illustraiions, 

(a.) One of several ex jcutors has power to release a debt due to the 
deceased.. 

(5.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased moveable or 
immoveable. 

{^.) One has power to assent to a legacy. 

(£*,) One has power to indorse a promissory njte payable to the 
deceased. 

(/.) The ivili appoints A, B, C, and D, to be executors, and directs that 
two 'of thenri shall be a quorum. No act can be done by a single executor. 

03. Upon the death of one or more of several executors or 
Survival of powers on administrators, all the powers of the 
death of one of several exe- office become, in the absence of any 
cutors or administrators. direction to the contrary in the will or 

grant of letters of administration, vested in the survi%^ors or survivor. 

94. The administrator of effects unadministered has, with 
Powers.^o£ administrator of rcspcct to such effects, the Same powers 
effects urtadministered. as the Original executor or administrator, 

95. An administrator during mino- 
"'V “ Ordinary 

^ administrator. 

96. When probate or letters of administration shall have 

Powers of married exe- ^ 

cutrix or administratri X. nas all the powers of an Ordinary exe- 
cutor or administrator. 
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CHAPTER VII. 

Of the Duties of an Executor or Administrator.* 

97 . It is the duty of an executor to provide funds for the 

■ ceremonies*''®*®*'^’' _ of the necessary funeral 

, > u." , . ceremonies ot the deceased in a nrinn..^ 

purpie. left property sufficient for the 

98. t (r) An executor or administrator shall, within 6 months 
inventory and account. from the grant of probate or letters of 

.. , ^ administration, or within such further 

t me as toe Court which granted the probate or letters may^ from 
time to lime, appoint, exhibit in that Court an inventoiw containing 
a full and true estimate of all the property in possessiL 
the credits, and also all the debts owing by any person to ’which the 
OAeculor or administrator is entitled in that character, and shall in 
■ f grant, or within such fur’ther 

j estate, showing tne assets which have come to his 
hands, and tne manner m which they have been applied or disposed 

to time, prescribe the form 
Wted section is to be exhi- 


(S) If an executor or administrator, on bein? reouired hv 
■Court to exhibit an inventory or account unto thi^Sn intlm 
tionalij omits to comply with the requisition, he shall be d’eemed 
to have committed an offence under section ' asemed 

renal Code. 


176 of toe Indian 


T"® exhibition of an intentionalfy false inventorv or ic 

SctnTptofttSor ’^^^--^cltobeanoffence^uX 


.875* Pt. XXXIV.. as amended by Act XIII. of 

for the original s 08 hv fh. d 

■•late and Administration Act {VI. of 1889}, s. 15, * ^ 
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95. In all cases where ^ of probate or 

Inventory to include pro- letters of administration mtended to have 

perty in any.part of British .effect' throughout the whole .OI^BntlSil 
India. India, ..'the "executor or' admtnisiraior*'^ 

shall include .in the .inventory of "the effects of the^ deceased all Ms,, 
inoveable or immoveable properly situate in British India ; 

and the value of such property situate in each province shall 
be separately stated in such inventory ; and the probate or letters 
of administration shall be chargeable with a fee corresponding to 
the entire amount or value of the property affected thereby, where- 
soever situate within British India. 

100. The executor or administrator shall collect, with reason- 

able diligence, the property of the de- 
* ceased and the debts that were due to 

(debts owing to, oecfeassd. c i ■ j xu 

him ai the time of his death. 

10 1. Funeral expenses to a reasonable amount, according to 
Expenses to be paid before the degree and quality of the deceased, 

all debts. and death-bed charges, including tees 

for medical attendance, and board and lodging for one month 
previous to his death, are to be paid before all tlebts. 

102 The expenses of obtaining probate or letters of ad- 
Expense, to be paid nex: ministration, including the costs incurred 

ahef such expei.sas, foi, Or iu respect ot, any juclicial pro- 

ceedings that may be necessary for administering the estate, are to 
l>e paid next after the funeral expenses and death-bed charges. 

103 Wages due for services rendiored to tlie deceased within 

Wages for certain services three months next preceding his death 
to ba next, paid, and then by any labourer, artisan, or domestic 
©thsr debts. servant, are next to be paid, and then 

the other debts of the deceased, according to their respective pri- 
orities (if any). 


Save as aforesaid, all debts 
ta foe paid equally and rate- 
»bly. 


104. vSave as afoi-esaid, no cre- 
ditor is to have a right of priority over 
another. 


• In s. 09, the italicised words " a grant has been made ” have been 
iinbstituted for the words. " It is sought to' obtain a grant,' by the Probate 
and Administration Act (VI. of 1889.., s. 16. and the italicised word •• Ad- 
minisUation ” has been shbstitnted for the words “ the person applying for 
adm inistraiion,” by the same Act and section. 
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. But iie executor or administrator shall pay all, such debts . as 
,le knows of* Including his own* equally and. rateablj* as far as -the 
-assets of the d.eceased wii! extend. .■ 

Debts ,to be paid before ' ' 105. Debts, . of every description 

legacies, , must be paid; before, any, legacy. . 

.106.. If the estate ..of the .deceased is subject, to any contin- 
. Executor, or . administrator, gent liabilities, a.n executor or .admm.is«, 
«or bound to pay legacies trator is .HOt boimd to pay any '.legacy 
wnhout wdemnity. ■ without .a ' Sufficient mdemnity to meet 

the , liabilities whenever they may become due. 

'107. If ■ the assets,, after payment of debts, iiecessaiy expenses,, 
Abatement of general le- ^ud specffiC' .legacies, are not Sufficient 
to pay all the general legacies in full, 
the latter shall abate or be diminished in equal proportioi^s ; 

and, , lii ..the ,ab.sea,ce" of . any;. 'direction to the contrary In the 
Executor ' not to' pay one executor has no right to pay 

legatee in preference to .ano- ■ one legatee'' -in' preference to another^, 
nor to retain any money on account of 
a legacy to himself, or to any person for who.m he is a trustee. 

108. Where there is a specific legacy, and the assets are suffii- 
Non-abatement of soecific ^OT the payment of debts and neces- 

iagacy when assets sufficient sary expenses, the.: thing specified must 
lo pay debts. delivered to the legatee without any 

abatement. 

lOa Where thei*e is a demonstrative legacy, and the assets 

Right under demonstrative are Sufficient for the payment of debts 

legacy when assets ‘■;ufHctent anu necessary expenses, diC legatee iias» 
to pay debis and necessary a preferential claim foi* payment of his 
expenses. legacy out of the fund from w-hich the 

legacy is directed to be paid, until such fund is exlmusted, and if, 
after the fund is exhausted, part of tire .legacy .still remains unpaid, 
he Is entitled to rank for the remainder ■ .against the general assets 
as for a legacy of the amount of such unpaid remainder. 

110. If the assets are not sufficient to answer the debts and 
feteaWe abasement of ffic , Specific legacies, an aDatement shall 
specffic legacies. be made from the latter rateably in pro- 

portion to their respective amounts. 
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* Compare Act X. of 1865, Pt. XXXV; The provisions io Ch. VIII 
aa to ao executor apply also.to an administrator with the will annexed,*^ 
Sec s. 140, inffa, ■ 


lllmiraiim* 

A has bequeathed to B a diamond ring, valued at 500 rupees^ and to C'*' 
a horse, valued at 1,000 rupees. It is found necessary to sell all the effects- 
of the testator, and his assets, after payment of debts, are only i ,000, rupees® . 
Of this sum, Rupees 333-5-4 are to be, paid toB, and Rupees 666-10-8 to G. 

111. For the purpose of abatement, a legacy for life, a sum . 
tegacies treated as general appropriated by the will to produce an 
for purpose of abatement. annuity, and the value of an annuity 
when no sum has been appropriated to produce it, shall be treated : 
as general legacies. 


CHAPTER VIIL 

Of the Executor's Assent to a Legacy.^ 

112. The assent of the executor 
piete legatee's title. uecessary to Complete a legatee s title 

to his legacy. 

Ulmiraticns, 

ia,) A, by his will, bequeaths to B his Government Paper, which is in 
deposit with the Bank of Bengal. The Bank has no authority to deliver 
the securities nor B a right to take possession of them, without the assent 
of the executor. 

ih ) A, by his will, has bequeathed to C his house in Calcutta in the . 
tenancy of B. C is not entitled to receive the rents without the assent of 
the executor. 

118 . The assent of the executor to a specific bequest shall 
Eifectof executor's assent Sufficient to divest hi s interest a s exe-. 
to specific legacy. cutor therein, and to transfer the sub- 

ject of the bequest to the legatee, unless the nature or the circum- 
stances of the property require that it shall be transferred in a parti- 
cular way. 

This assent may be verbal, and it may be either express 

, or implied from the conduct of the ex- 

Nature or assent# 

ecutor. 
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■ Mimiraiions. 

. (a.) A feprse Is beqyeatlied. The executor requests the legatee tO' lIs-. 
pose of is, or a third party proposes to purchase the horse from the executor, 
aod he directs him to apply to the legatee. Assent to the legacy,is implied. 

^ (&,} The interest o£ a fund is directed:- "by the will to be applied, .for 'the 
maintenance of the legatee during his'minority. The executor com meaces 
.'SO tO' apply it. . This' is ah assent to the %vhoIe of the bequest. 

(r.) 'A bequest is made of a fund to A, and after him. to B. ‘fhe exe» 

. cutor ' pays the interest of the fund to A. This 'is an , implied assent to the 
bequest to B- 

Executors die after paying all the debts of the^ testator. 'but before’ 
satisfaction of specific legacies. Assent to the legacies may be presumed. 

(e.) A person to whom , a specific article has been bequeathed takes 
possession of it, and retains it , without any. objection on the part «).' the 
executor. His assent may be presumed. 

114. The assent of an executor to a legacy maybecondi- 

. ■' tional, and ' if the condition .be one which 

he has a right to enforce, and re is not 
performed,, there .is, no assent. . ' \ , 

J^lustrations, 

(a.) A bequeaths to B bis lands of Suitanpur, which, at t.be date of the 
will, and at the death of A, were subject to a mortgage tor to, coo rupees. 
The executor assents to the bequest on condition that B shail, within a 
limited time, pay the amount due on the mortgage at the testator 's death. 
The amount is not paid. There is no assent. 

' ' ,(^.) The executor, a.ssents :to a oequest, on condition thst the legatee 
shall pay him a sum of money. The payment is not made, Ti:e assent is 
nevertheless valid. 

115. When the executor is a legatee^ his assent to his own 

Assent or executur to his legacy "is necessary tc complete his title 

own legacy. to it in the same way as it is required 

when the bequest is to another person, and his assent may in like 
manner be express or implied. 

Assent shall be implied if, in his manner of administering the 

implied absent. property, he does any act which is re- 

ferable to his character of legatee, and is 
not referable to his character of executor. 


Illustration^ 

An executor takes the rent of a house or the interest of Government 
securities bequeathed to him, and applies it to his own use. This is assent. 
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110. The assent of the executor , to. 
Effect of exccytor’s assent. ' 'a' legacy, gives effect to it 'from the death 
of the testator. 

iUusifaiions. 

(«.) A legatee sells his legacy before; it is assented to by the executor. 
The executor's subsequent assent operates, for the'henefit of the purchaser, • 
and completes his title to the legacy, 

ib.) A bequeaths i,ooo rupees to B, with interest from his death. The 
executor do«s not absent to this legacy until the expiration of a year from 
A^s death,. B is entitled to interest from the death of A. 

117. An executor is not bound to pay or deliver any legacy 
Executor when to deliver until the expiration of One year from, the 
legacies. testator's death. 

Illustraiion. 

A by his will directs his legacies to be paid within six months after his 
death. The executor is not bound to pay them before the expiration of a 
year. ■ ■ , „ , 


CHAPTER IX. 

Of the Payment and Appointment of Annuities.* 

IIH. Where an annuity is given by the will, and no time is 
Commencement of annuity fixed for its commencement, it shall com- 
when no time fixed by will. mence from the testator's death, and the 
first payment shall be made at the expiration of a year next after 
that event. 

119. Where there is a direction that the annuity shall be paid 
When annuity, to be paid quarterly OF monthly, the first payment 
monthly, first shall be due at the end of the first 
^ ® quarter or first month, as the case may 

be^ after the testator's death, and shall, if the executor think fir, 
be paid when due ,* but the executor shall, not be bound to pay it 
till the end of the year. 


^ Compare Act X. of i8ds Pt XXXVI. The provisions in CE IX, 
as to an executor apply also to an administrator with the will aone ared. — 
Sees. 148, infm. 
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I'20. Where there is direction that the first paymenl of an 
. . annuity shall be made within one month 

oran/other division of time from the 
directed! to fae made wifhin death of the testator, or on a day certain, 
”^i¥€a lime or on day ceriaio. successive payments are to be made 
''.^m the, anniversary of the' earliest day on which the will authorixes 
:the first payment to be made ; 

and, if the annuitant dies in the interval between the time.^ of 
Apportionmoni where an- payment, an apportioned shaic of 
imitant dies between times annuity shall be paid to nis ro- 
of payment. prescntative. 


CHAPTER X. 

Of TH.E Investment of Funds to provide for Legacies * 

121. Where a legacy, not being a specific legacy, is given tor 
Investmentof sum bequea- hfo, the sum bequeathed shall, at the 


thed where legacy, not speci- 
fic, given for life. 


end of the year, be invested in such se- 
curities as the High Court may, by any 
general rule to be made from time to time, authorize or direct, and 
flie proceeds thereof shall be paid to the legatee as the same shall 
raceme "due,' ■ ^ ■ 


122. Where a general legacy is given to be paid at a future 
Investment of general !e- tinie, the executor shall invest a sum 
paid at future sufficient to meet it in securities oi the 
kind mentioned in the last-preceding 
section. 


gacy,: : to' .be 


iaterroediate interest. 


The intermediate interest shall form 
part of the residue of the testator's estate. 

123. Where an annuity is given, and no fund is charged with 
Procedure when no fund its payment, Or appropriated by the will 
■ charged with, or appropriat- to answer it, a Government anmiity of 
€ to, annuity. Specified amount shall be purchased, 

or 


* Compare Act X. of 186s, Pi* XXXVII., as amended by Act VI, of 
18S1, The provisions in Ch. X. as to an executor apply also to an adminis- 
■ tator with the will annexed. — See s, 14S, infra. 
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if no such annuity can be obtained, then a sum sufficient to 
produce the annuity shall be invested for that purpose in such se- 
curities as the High Court may, by any general rule to be made 
troiii time to time, authorize or direct, 

124. Where a bequest is contingent, the executor is not 
Transfer to residuary le^a- bound to invest the amount of the legacy, 

tee of conting:ent bequest. but may transfer the whole residue of 
tne estate to the residuary legatee (if any) on his giving sufficient 
security tor the payment of the legacy, if it shall become due. 

125. Where the testator has bequeathed the residue of his 

Investment of residue be- ? persoH for life, With a direc- 

queatbed for life, with direc- it shall be invested in certain 

in specified se- specified securities, so much of the 
- . . estate as is not, at the time of his death, 

invested m securities of the specified kind, shall be converted into 
money, and invested in such securities. 

12'3. Such conversion and investment as are contemplated 
Time and manner of con. by the last-preceding Section shall be 
version and investment. made at such times, and in such man- 

ner, as the executor, in his discretion, thinks fit; 

and, until such conversion and investment shall be corn- 
el nterest payable until in- pleted, the person who would be for the 
vestment. ^ entitled to the income of the 

lund when so invested shall recei^-e interest at the rate of six per 
cent, per annum upon the market- value (to be completed as of 
tne date of the testator's death) of such part of the fund as shall 
not yet have been so invested. 

127. Where, by the terms of a bequest, the legatee is entitled 
Procedure vvhere minor en- immediate payment or possession 

titled to irn mediate payment of the moHey Or thing bequeathed, but 
or possessior^ of bequest, and IS a minor, and there IS 110 direction in 
on hisVeTalf! person person Oil hlS 

behalf, the executor or administrator 
snail pay or deliver the same into the Court of the District Judge 
by whom, or by whose District Delegate, the probate was, or letters 
or administration, with the will annexed, were, granted, to the ac- 
count of the legatee, unless the legatee be a ward of the Court of 
Wards ; and, If, the legatee be a ward of the Court of Wards, the - 
legacy shall be paid into that: Court to his account; 
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, ' and such payment into the Court of the District Judge, or into - 

the Court of Wards, as the case may be, shall be a sufficient dis- I'; 

charge for the money so paid ; 

and such money, when paid in, shall be invested in the purchase 
of Government securities, which, with the interest thereon, shall be 
transferred or paid to the person entitled thereto, or otherwise ap- || 

plied for his benefit, as the Judge or the Court of Wards, as the case , | 

.may be, may direct. . , i 

CHAPTER XL 

Of the Produce and Interest of Legacies.^' 

128. The legatee of a specific legacy is entitled to the clear 

Legatee’s title to produce produce thereof, if any, from the testa- i 

of specific legfacy. tor^s death. ’ 

Exception. — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy between the death of the I 

testator and the vesting of the legacy. 

The clear produce of it forms part of the residue of the testa- 
tor’s estate. 

Jllustrations ii 

(<ar.) A bequeaths his fiock of sheep to B. Between the death of A and 
delivery by his executor, the sheep are shorn, or some of the ewes produce 
Iambi. The wool and Iambs are the property of B. 

(b.) A bequeaths his Government securities to B, but postpones the ' 

delivery of them till the de ath tf C. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is a 
minor, be paid to him as it is received. 

(c,) The testator bequeaths all bis four per cent. Government 
promissory notes to A when h e shall complete the age of i8. A, it he 
complete that age, is entitled to receive the notes, but the interest which 
accrues in respect of them, b etween the testator’s death and A’s completing 
1 8, forms part of the residue, 

129. The legatee under a general residuary bequest is 

Residuary legatee's title to entitled to the produce of the residuary / 

produce of residuary fund. fund from the testator's death. ( 

Exception, — A general residuary bequest contingent in its 
terms does not comprise the income which may accrue upon the h 


Compare Act X. of 1865, Pt. XXXVIIL 
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fund bequeathed between the death of the testator and the vestinir 

„ 'Of file legacy. 

'Such income goes as undisposed of. 

lUmiraiionSi 

k 1*® bequeaths the residue of his property to a minor, to 

^ the age of lo. The income from 

the testator s death belongs to A. 

(A.) The testator bequeaths the residue of bis property to A when he 

^baU complete the age of 18. A, if he complete that age, is entitled to 
reieive the residue. The income which accrued in respect of it since 
the testators death goes as undisposed of. 

I SO. Where no time has been fixed for the payment of a 
Interest when no time fixed general legacy, interest begins to run 

^or payment of general lega- from the expiration of One year from 

the testator’s death. 

Where the legacy is bequeathed in satisfac- 
tion or a debt, interest runs from the death of the testator. 

^"^here the testator was a parent or a more remote ancestor 
me legatee, or has put himself in the place of a parent of the 
egatee, the legacy shall near interest from the death of the testator. 

fn Whore a sum is bequeathed to a minor with a direction 
ro pay lor his maintenance out of it, interest is payable from the 
death of the testator. 

131. Where a time has been fixed for the payment of a 
interest when time fixed, gonerai legacy, interest begins to run 
from the time so fixed. 

interest up to such time forms part of the residue of the 
testator s estate. 

testator was a parent or a more re- 

Mrenr nf f *e place of a 

^ iogatee, and the legatee is a minor, the legacv shall 

testator, unless a specific sum 
IS oiven by the will for maintenance, or unless the will contains a 
-ciirecnon to the contrary. 

'■ Rateof in'terist. ■ ; The rate of interest shall be 

. . . six per cent, per annum. 
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■ ,133.. No. mte,resl .is payable on.the arrears of aa aimujty within, 
, 'Na interest on arrears of . year from the .death of the testatof 

« 5 :a!u^ *del? f^oxigb a period earlier than the expira! 

“ ' / , . „ ^ may have been feed br 

the will for making the first payment of the annuity ^ 


134. \\here a sum of money is directed to be invested to 
to be in- produce an annuity, interest is payable 

on it from the deatUiOf the testator. 


, .Interest 'on sum ..... 
ires ,ed to produce cinnmty, 


CHAPTER XII. 

Of the Refunding of Legacies.'^ 

135. An executor who has paid a legacy under the order of 

Kefund of legacy paid un- a Judge is entitJed to call upon the 
der Judge’s orders. legatee to refund in the extent of the 

assets proving insutBcient to pay all the legacies. 

18t‘. When an executor has voluntarily paid a legacy, faecan- 
No refund if paid volun- not call upon a legatee to refund in the 
event of the assets proving insufficient to 
pay all the legacies. 

137. When the time prescribed by the will for the performance 
Refund ivhftn legacy be- ^ Condition has elapsed, without the 
comes due on performance condition having been performed and the 

ot conditiuii vvuhiri iurther executor hsu; ...*<•! 1 u- » 

time aiiowed. cxtcutoi rus Uiereupon, without traud, 

, , , , distributed the assets, in such case, if 

tuUhei time nas, under tue second clause of this section, been allowed 
tor the penormance of the condition, and the condition has been 
puloimed accordingly, tlie legacy cannot be claimed from the 
executor, but those to whom he has paid it are liable to refund thi** 
amount. 

Where die will requires an act to be performed by the legatee 
witiim a specified time, either as a condition to be fulfilled before 
itw egacy is enjoyed, or as a condition upon the non-fulfilment of 
wnich the subject-matter of the bequest is to go over to another 
person, or the beque.st is to cease to have effect, the act must be 


• Compare Act X of 1865, Pt. XXXIX. The provisions in Ch. XII. 

See 3. 1*48 ^infra°'‘ ^ ^ will annexed.— 
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performed within the time specified, 'unless the performance, of it 
be prevented by fraud : in which case such further time shall be 
allowed as is requisite to make up for the delay caused by such 
fraud.,. 

188. When the executor has paid away tiie assets in legacies. 

When each legatee com- anf he IS afterwards obliged to discharge 
pei table 
riort. 


to refund in propor* 


a debt of which he had no previous no- 
tice, he is entitled to call upon each 
legatee to refund in proportion. 


189.^ Where 

Distribution of assets 


an executor or administrator has given such 
notices as the High Court may, by any 
general rule to be made from time to 
time, prescribe for creditors and others to send in to him their 
claims against the estate of the deceased, he shall, at the expiration 
of the time therein named for sending in claims, be at liberty to 
distribute the assets to, or any part thereof in discharge of, such 
lawdul claims as he knows of, and shall not be liable for the assets 
so distributed to any person of whose claim he has not had notice 
the time of such distribution ; 


contained 

creditor 


shall prejudice the right of any 
or claimant to follow the assets 


but nothing herein 

Creditor may follow assets. ^ xu r- v j > 

or any part thereof in the hands of the 
persons wiio may have received the same respectively. 

140. *^ A creditor who has not received payment of his debt 
Creditor may call upon le- Kiay call upon a legatee who has recei%ed 

j^aceeto refund. payment of his legacy to refund, wdrether 

,the assets of the testator's estate were or were not sufficient at the 
time of his death to pay both debts and legacies and whe- 
ther the payment of the legacy by the executor was voluntary or 
not 

141. If the assets w^ere sufficient to satisfy all the legacies at 

When legatee, not satisfied testator’s death, a legatee 

or compelled to refund unr^er W'ho has not received payment of his 
section 140, cannot oblige legacy. Or who has been compelled to 
one paid to full to refund. last-preceding section, 

cannot oblige one who has received payment in full to refund, 
whether the legacy were paid to him with or without suit, although 


* For Hmitatioii of sails to compel a refand under ss. 130 and 140, see 
the Indian Limitation Act {XV.of *877), Sch. II.. No. 43. 
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-tlie assets ; have subsequently beconie deficient bj the wasting 'of 
,, l;he executor. 

142. If the assests were not snfficient to satisfy all the legacies 
When unsatisfied legatee the time of the testator’s death a 

must first proceed against legatee who has not received navmVnf 
eaecutor, .; solvent, of his legacy must, before he cm S 

• on satisfied legatee to refund, first proceed against the executor 
If he IS solvent ; but, if the executor is insolvent! or not liable to 
.pay the unsatisfied legatee can oblige each satisfied le<ratee to re 
. fund in proportion. ^ ^ 

143. The refunding of one legatee to another shall not ex- 

Limit to refundingf of one CCed the SUm bv which the 

legatee to another. legacy Ought to have been redS if 

rthe estate had been properly administered. need it 

Illustration, 

n C, and 720 rupees to 

O. fne assets are only 1,200 lupees, and, if properly administered would 
gtve 200 rupees to B, 400 rupees to C, and 6oo rupees to D c’and D 

r to reT" ffif " ■" nothing to^ B. B c.n oblige 

C to refund 80 rupees, and D to refund l2o rupees. uonge 

144. The refunding shall in all 
cases be without interest. 

145. The surplus or residue of the deceased’s property, after 
Residue after usual pay- payment of debts and legacies, shall be 
meats to be paid to residuary paid to the residuary legatee when any 
has been appointed by the will. 

145 A.* Where a person not having his domicile in British 
_ Transfer of assets from Bri- India h&s died, leaving assets both in 
tish india to executor or ad- British India, and, in the country in 

d”StrZtr.rt?oa! ^ ^ 

, - r ® death, and there have been a grant 

of probate or letters of administration in British India with resn-ct 
to the assets there and a grant of administration in the country “of 
domicile with respect to the assets in that country, the executor or 
admmistra.tor, as the case may be, in British India, after havino- 
given such notices as are mentioned in section 139 , and after 

.(n. of?89oyt'’i6.'’“”'"'“‘®^ Administration Act 


Refunding- to be without 
■'Interest. 
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iiaving discharged, at the expiration of the time therein named, 
such lawful claims as he knows of, may, instead of himself distri- 
ijutino- any surplus or residue of the deceased’s property to persons 
residing out of British India, who are entitled thereto, transfer, with 
ihe consent of the executor or administrator, as the case may be, 
in the country of domicile, the surplus or residue to him for 
distribution to those persons. 


146 When an executor or administrator misapplies the estate 
Liability o’f executor or ad- of the deceased. Or subjects it to loss or 
ministfator icr devastaci.>n. damage, he IS liable to make gOOQ the 
loss or damage so occasioned. 

Illustrations, 

(^,) The executor pays out of the estate an unfounded claim. He is 
liable to make good the loss caused by the payment. 

{&,) The deceased had a valuable lease renewable by notice, which the 
executor neglects to g've at the proper time. The executor is liable to 
make good the loss caused by the neglect. 

{e.) The deceased had a lease of less value than the rent payable for it, 
but terminable on notice at a particular time. The executor neglects to 
give the notice. He i.s liabk to make good the loss. 

14?. When an executor or administrator occasions a loss to 
For neglect to get in any tue estate by neglecting to get in any 
parto! propeity. part of the property of the deceased,! he 

is liable to make good the amount. 


lllusiraHons. 

(a.) The executor absolutely releases a debt due to the deceased iron® 
a solvent person, or compounds with a debior who is able to pay in fulL 
The executor is liable to make good the amount so lost. 

1,5.) The executor negl ects to .sue for a debt till the debtor is able t«^ 
plead the Act for the limitation of suifSjt and the debt is thertby, lost ta 
the estate. The executor is liable to m^ke gocd the amount of the debt. 
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CHAPTER XIV. 

MiSCELLANilO US. 

148. In Chapters VIII., IK X., and XII. of this Act, the 
Provisions applied to ad- P^wsions as to an e.xecntor shall aoDly 
fflimstrator with will annexed, also to an administrator with the will 
annexed. 


Saving clause. 


annexed. 

shall-^^' herein contained 


''“"S f '»» 

(r) person of any right of maintenance to which 

he would otherwise have been entitled ; or 

(-f) affect the rights, duties, and privilee-es ofthf> Arimmr» 
trator-General of Bengal, Madras, or BombajV® 

Proif°' to Obtain probate of a will or letters of 

in case of ™?'eTem±d to the estate of anj- Hindu, 

from Succession Act to be Biiddhist, or persons ex- 

irranted only under this Act* under section 332 of th^ Indian 

i. », C»„„ i„ 

152. The gmnt of probate or letters of administration under 

Grant ^ of probate or ad- -^ct, m respect of any property, shall 
romistration to supersede cer- 00 deemed tO Supersede any rA'fifi 

vni. of 1S27. property underj Act No. XXVII. of 

of 1837- And whAn At *1, f.°°°> 5 °r Bombay Regulation No. Vtll. 
iLlr tttid when, at fee time of the grant of such nrohstP /t 
Mers, any suit or other proceeding instituted by the holde^o^ such 

AC ,v,.. ,sS'; 



* See Act XXI. of 1870. 
t Act X. of 1865. 

i -Read now “Lower See the Upper Barma Laws Act (XX, 


PROBATE AND ADMINISTRATION. 


[Act V. 


cenificaie regarding such property is pending, the persons to wiiom 
such grant is made shall, on applying to the Court in which such 
suit or proceeding is pending, be entitled to take the place of such 
holder in such suit or proceeding; 

Provided that, when any certificate is superseded under this 
section, all payments made to the holder of such certificate hi 
ignorance of such supersession shall be held good against claims 
under tlie probate or letters of administration. 

158 . iA7nendmmt of Court Fees Act {VIL of Repealed 

■hy the Succession Certificate Act (VIL of iSSg). 

154 . The following amendmenis 
Ampndmentof Hindu Wills shall be made in the Hindu Wills Act 
1870^' (namely) : — 

(a,) For the portion of section 2 commencing with the words 
section 1 79/' and ending with the words, administrator with the 
will annexed/’ the words, *'and section 187/’ shall be substituted, 

(3,) The third clause of section 3 and the last clause of section 
6 shall be repealed. 

(e,) In section 6, for the words one hundred and three and 
one hundred and eighty-two,” the words “'and one hundred and 
three/’ shall be substituted. 

165 . All grants of probate of the will or letters of adminis- 
Validation of grants of pro** tration to the estate of any deceased 
bate and administration made Hindu, Muliammadan, Or Buddhist, or 
B British Burma. person exempted under section 332 

of the Indian Succession Act, 18654- which, before this Act comes 
into force, have been made in British Burma, | shall, whenever such 
grant would have been lawful if. this Act had been In force, be 
deemed to have been made in accordance with law. 

156 . [Amendment of Limitation Act, (/« 5 ' 77 ).] Repealed hy Act 
IX* qfigoS* 
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157.‘*‘ (/) When a grant of probate or letters oiadminMra- 
, ; Swrcfiier el r€¥oked pro- IS revoked or annulled under tMs 
Mte0fimetsofMmmstrd* ' Act, the person to whom the grant was 
, , ' , made shall forihwitli deliver up the pro-* 

'tete or letters to the Court which made the grant 

\ C^) if such person wilfully, and without sufficient cause, omits 
: sc to deliver, up the ■ probate or letters, he shall be punished with 
ice which may extend to one thousand rupees, or ^with imprison* 
mmt which may extend to three months, or with botli , 


* S» 157 has been added by' the Probate and Administratioa Act {VL 
.©f ' 1SB0), s. 17. 



HINDU WIIXS ACT. i87o. 
act XXI. OF .870. 

and Bombay. ^mgai, and ike Towns ^ \ 

Whereas it is eiqiedient to provide rules for ih 

P-a»b,e. «on ravoS S® inf 

Sikhs, and Bbud ihi i of the ’wdJs of an 

Goveraofof S f V? 1:® *SSct to^Lf f* 

hereby eoacted‘1 i”. f" °f Madras and Bo^baytTi 

Shi'Tt tiUe* , 1 TKSJl A 

HindfwiSlf^sr called the 

tMS".. "3^:, , J , ” '"" '" 

Dhalbhttm. and the^I£oItefi»*^he^D^ Manbha'm, and Pargana 

ActXKJa, ' ' 





f nmm wills. lAct 

fisctioBS ,|6, 4B, 49» 50. 5 h 55. and 57 to 77 (both iaclnslve), 
sections 83, 85, 88 to S03, (both iiicluiTC)* 
sections 106 to 177 (both mclnslve), ^*and 
secdoe 187/'^ 

ooiwlthslanding anything contained in section 331 of 
il?e '■ i Ac% apply,— 

i&) 10 all wills and codicils made by any Hindu, Jaina, 
^ ^ ^ , Sikh, or Buddhist, on or 

Extent of Act. 

September, 1870, 

within the said territories or the local Hniits of the ordinary 
, original ■ civil jurisdicdon of the High Courts of 
■ Judicature at Madras and Bombay ; and 

((5') to all such wills and codicils made outside those 
. territories and limlis, so far as relates to immoveable 
property situated within those territories or limits : 

• p ^ • ' ' " 3 » Provided that marriage shall 

^ ■ not revoke any such will or codicil : 

And that nothing herein contained shall authorize a testator 
lo bequeath prop.'My which he could not have alienated pJer 
or to deprive any persons of any right of maintenance of which, 
but for section a of this Act, he could not deprive them 
by wiiLf' '* '* 

And thai; nothing herein contained shall affect any law of 
adoption or intestate succession : 

And that nothing herein contained shall authorize any Hindu, 
faJna/ 3 ikh, or Buddhist to create in property, any ^ imerest which 
he ootid not have created, before the irst day of September, 1870. 

‘ ^t* * ** " *'''* **”" * ■ “ * — — 

* The words aad %ures, ** and section hav^e whstituted, 

portion of s. a commencmgj.witli the wdrd and %iire8 section 
I- If 9*^'* and ending with the words ** aiiministrater with the will antiewd/^ 
■.by a. S54 (a) of the Prohate and Administration Apt (V. of 1881), 
*':ii,#H*ht'Words, And that nothing , contained shall vest In the 

estecntor or administrator , with the 'will anne«e4of,a4e<5eaaed person any 
■ m-ofir# Witch -eoch person 'conld,j^ot ••’^".repealed 

h,f/|^ii|4f|i|W'the Probate ahd“'Adi«inlstmt|oh' Act (V*. of 1881)1 havil 
here heed omitted. V . \ , . ' . . 


0fi^oa 


HiNDtrmis. 


4. On and from that day, section 2 of Bengal Begniatioa V. 

* 5 ^ 5*9 shall be repealed, so far as re- 
Keguiabon V. „f ,799, sec- iates to the execute of persons who 

V « . j. , - Muhattiittadaos, but are sobieci’ 

S. S™Igo™„» SlfiS”" " 

5 . Nothing contained in {Ns Act shall affect the rights, duties, 
Saving of rights of Ad- and privileges of the Administrators- 

mimstra-ors-Generai. General of Bengal, Madras, and Bom- 

bajj raspectivelj,* ■ 

6. In this Act and in the said sectionsf of th«, Indian 
Interpretation-clause. Succession Act,f all words defined in 

section 3 of the same Act shall, unless 
mere he something repugnant in the subject or context, be deemed 
to have the same meaning as the said section 3 has attached to such 
words respectively. 

sections 62, 63, 92, 96, 98, 99, too, loi, 

10 ^, and 103 § of the said Siiccessiou Act | to wills and codicils 
imde 'Under this Act, the words^ **son/" **soi 3 s/' « child. and 
^children, shall he dee'iBcd to include an adopted child * and 
the woid^'^ grandchildren*’ shall be deemed to Include the children, 
whether adopted or natural -born, of a child, whether adopted or 
, mtural^born ; and the expression daughter-in-law ” shall be 
deemed to include the wife of an adopted son.! 


* S&e the Administrator-Geiserals Act (HI. ©f 1874). 

Apwiht repealed by the Repealing and Amending 

Act I aIIv of 1891), have here been omitted. * 

t Act Xv of ms. 

j The word and %nres *‘and 103^* have been substituted for the 

*82 "by s*iS 4 W of the Probate and Ad* 
mimstration Act (V, of iS8i]« 

clause of Sv 6, as to the, making of grants of letters of ad^ 
ministration, repealed by s.' 154 of the Probate and Adminfstration Act 
m 1S81), has here b^n omitted. 
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(iVECEiVEB THE G.-G. S AsSENT ON THE 25TH AfE.IL, iBJ 2 ,) 

Whei^eas it is expedient to define and amend certain parts of 
Preamble* relating to contracts ; It -is hereby 

enacted as follows : — 

Preliminary. 

Short title. . called '‘The 

Indian Contract Act, 1872/' 

It extends to the whole of British 
India, f and it shall come into force on 
the first day cf September 1872. 

ha-serf Objects and Reason for the Bill, which was- 

a horfrw ^ Majesty's Commissioners appointed to prepare 

for India, dated July 6. 1866 see Gmeiie &f Ikdia, 
Report of the Select ' Committee, 
r87«, p. 21% and tbid, 1872, p. 527. 

wKiVl! f sections of the Transfer of Property Act (iV. of 1882) 

taken as If ® he 

taken as part of Act IX, of 1872.-^5^^ Act IV. of 1882, $. 4. 

f of 1872 has been declared in force in— - 

(ij the Santhal Parganas [seethe Sanrhal Parganas Settlement Regu- 
lation (HI. of 1872) as amended by the Santhai Parganas 
* Laws Regulation 1 11 1 , of 1S9Q}, s, 3] ; 

(2) the Arakan Hill District [s£-e the Arakan Hill District Laws 
(IX, of 1874), s. 3 : 5 

S (except the Shan kates), by Act XIll. of 1808, s. 4 2 

( 4 ) British Baluchistan the British Baluchistan Laws Regula- 
tion (I of 1890), s 3]. ® 

1872 has been declared, by notification under s, 3 (a) of the 
Scheduled Districts Act (XIV. of 1874), to be in force in- 4 W o ne 

CX) the North-Western Provinces Tarai (See Gajseite of India, i876» 

Ft L, p- 505 )| ‘ » / » 

(2) the Districts of Hazaribagh, Lohardaga, and Manbhum, and 
Fargana Dhalbhum, and the Kolhan in the District of Slog- 

* ^ J P- S 04 )- TheDis- 

' ca j included at this time the present District 

14“ t was separated in 1894. 

c! t j 1 i> ' i., extended, by notification under s. ^ of the- 

^874) to the Xie“ Upper Burma® 
except the Shan States ^^(see Gamits of India^ -*393, Pt IL, p. 272), 


Extent ^ 

Commencement. 


■■■ 


H . \ 'M I ‘ti • 


CAcfc IX. of 1Z72.2 


COI^TMCt, 


It 


Nothing herein cdnt^ned shall affect the provisions of anj 
EoactmcDts repealed. Statute, Act, or Regulation not faerebj 
custom of nni- ^^Pjessly repealed, nor any usage or 

with the provisions of th?Act ^ 

2 . In this Act the following words and expressions are used 

Interpretation-dause.— lollowing senses unless a COB* 

trary intention appears from the con* 
text; — 

(<?.)— When one person signifies to another his willingness to 

Proposal abstain from doing anything 
1.1. 4. *1. , with a vkw to obtaining the assent of 

that other to such act or abstinence, he Is said to make a proposal ; 

( 3 .)— When the person to whom the proposal is made signifies 
Promisee:” asseut thereto, the propo al is said 

. j , . to be accepted. A proposal, when ac- 

cepted, j becomes a promise ; 

The person making the proposal is called the promisor/" 
and pro- and the person acceptir?g the proposal is 


■misee 


called the promisee 


hen, at the desire of the promisor, the promk.-e or any 
'^Consideration Other person has done or ab&ti’ined from 
doing, or does or abstains from doing; 
or promises to do or to abstain from doing, somethings such act 
or abstmence or promise is called a consideration for the promise: 


** Agree me nr. 

■“f Redprocal promises : 

' " Void agreement 
*'Coiifcracfc P* 


(e.)— Every promise and every se^ 
of promises, forming tiie conslderaticn for 
each other, is an agreement : 

(/*)— Promises which form thfe con- 
sideration or part of the considt ration for 
each other are called reciprocal promises 

(g ,) — An agreement not enforceable 
by law is said to be void ; 

An agreement enforceable by 
■ law i$'a contract r 


. ^ In section the words from ” The- ettactraeats"^'^t^”^thereof : kt? 

mn been repealed by Act X. of 1914* ^ ■ ’ ' ' 

,t 'Bat see s. 4, M, (A*), *nfra. ' , ] 
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{£)— An agr^meat which is enforceable by law at the opiioa 

« Voidable Contract :» ^ ^ f ® 

not at the option of the other or otherSj 
is a voidable contract : 

(/) — A contract which ceases to be enforceable by law 
^ „ becomes void when It ceases to be 

enforceable. 


CHAPTER L 

Of ths Communication, Acceptance, and Revocation of 
, Proposals., . 

3. The communication of proposals, the acceptance of prch 

Communication, accept- and the revocarioQ of proposals 

auce, and revocation o£ pro- and acceptances, respectively, are deem- 
ed to be made by any act or omission 
of the party proposing, accepting, or revoking, by which he intends 
to communicate such proposal, acceptance, or revocation, or which 
has the effect of communicating it. 

4. t he communication of a proposal is complete when it 
Commut.ication when com« comes to the knowledge of the person 

pieie* to whom it !s made. 

The communication of an acceptance is complete, 

as against the proposer, when it is put in a course of transmis- 
sion to him, so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the 
proposer. 

The communication of a revocation is complete, 

as against the person who makes it, when it is put into a^ course 
of transmission to the person to whom it is made, so as to be out 
of the power of the person who makes it ; 

as against the person to whom it is made, when it comes to 
JUs toowiedge. 

Illustrations* 

f 

(«.) A proposes, by letter,, to sell a tioase to B at, a wtain price : 

The communicatiooi of the proposal is complete when B receives the 
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C^,} B accepts A’s proposal by a letter seot hy post ; 

The' communication of acceptance is completej 
as against A, when the letter is posted | 
as against B, when the letter is receiv-ad bj A. 

(c.) A , revokes his proposal by telegram t 

;. , v The, revocation is complete as against A, when the telegram is de»*> 

■ patched* ■ It is complete as against B when B receives it. 

: revokes his acceptance by telegram : B’s revocation is complete, a» 

agalisat Bj: ^'^hen the telegram is despatched, and, as against A, when it 
;■ reaches him.' ■ 

' 5 . A proposal may be '.revoked at any time before the comma** 

' Revocation of proposals Bicaiiou of Its acceptaoc© Is complete as 
and acceptances. ; 'agaiust the proposer, but aot afieiwards. 

at any time before the com-* 
•maolcation of the acceptance is complete as against tlie accepiorji 
::.biii;.:i20t afterwards.' . v' 

Illusirations^ 

A proposes, by a letter sent by post, to sell his house to B. B accepts, 
the proposal by a letter sent by post s , 

A may revoke his proposal at any time before or at the mc-ment wheft 
S po'sts his letter of acceptance; but not afterwards. 

B may revoke his acceptance at any time before or at the momenfc 
when the letter commanicating It reaches A, but not afterwaxds. 

Revocation how made* tl. A proposal 1 $ revoked— 

(1) by the commuaicatscjii of notice of revocatioa by the prch 
poser to the other party ; 

(2) by the lapse of the time prescribed i« such proposal for it| 
acceptance, or, if no time is so pre-cribed, by the lapse of a reason* 
"able time without commii|icatloii of the accepiaoce; 

(jibythe failure of the ' acceptor to fulfil a condition prece- 
dent to accepiance ; or 

(4jbythe death or insanity of the propos.^r If. the fact of hit 
death or insanity comes to the knowledge of the Acceptor befo» 
accepiance. 

Acceptance must be abso- V. In order to Convert a propose 

l«te. into a promise^ the accepiance must— 

(1 ) be absolute and unqualified, 

( 2 ) be ea;pressed, in some usuil and _ reasonable manner uil 
1 'prescribes the manner In which it ' is to be accept# 


less the proposal 
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ed. If the proposal prescribes a maianer in which it is to be, 
accepted, and the acceptance Is not made in such manner, the 
proposer may, within a reasonable time after the acceptance Is 
commimicam.l to him, insist that his proposal shall be accepted In 
the prescribed manner, and not otherwise ; but, if he fails to do so, 
he accepts the acceptance. 

8. Performance of the cooditiohs of a proposal, or the accept* 
Acceptance by performingr ance of any consideration for a reciprocal 
c^ditions or rec'civinif con- promise Which may be offered with a pro* 
M eration. posal, is an acceptance of tiie proposal 

S'. In so far as the proposal or acceptance of any promise is 
Promises, express ar.d im- ni^ide in words, the promise is said to be 
plied. express, in so far as such proposal or 

acceptance is made otherwise than in words, the promise is said 
to be imolied. 


CHAPTER JI. 

Of Contracts, Voidable Contracts, and Void 
Aoeeemenxs. 

10 . Ail agreements are contracts^ if they are made by the free 
Wbat ai»'raements are con- Consent ot parties competent to contract 
tracts, , for a lawful consideration,! and with a 

lawful object, and are not hereby expressly declared to be void. 

Nothing herein contained shall aSect. any law in force fii 
British lodia. and not hereby expressly repealed, by which any 
contract Is required to be made in writing,;}: or in the presence of 
witnesses, or any law relating to the registration of documents. § 

See s. a, cl (A), supra. 
t See s. 25, Expl. 2, and s. io2 infra, 

I $00^ for example, the following : — 

{/) B^ 2 $Jnfra,* 

{ 2 } the Indian Copyright Act (XX. of 1847), s. S ; 

(S) the Conveyance of Land Act (XXXL of £854) ss, 14, 18 ; 

(4) the Merchant Shipping Act (Stat. 57 & 58 Viet , c. 60), s. 24 ; 

^ ^ '(5^ the Presidency Banks Act (Xi of 1:876!, s 9; 

1,(^1 the Transfer of Property Act (IV. of 1882), ss. 54, 5Q, 107, 

(y) 4 he -Indian Companies Act (VI. of 1882}, ss. 6, 39,'4iS< ^7; 

_ (^1 the Apprentices Act (XIX. of- 1850), s. 8} 

; (y. gisp a* ^ of the Workmen^ Breach 0! Contract Act (XflLof 
■1; i the Carriers Act (HI. pf tS6s), ss, 6, 7. 

4 $e0 mf the fhdiah' Rfeglstratioh Act (XVL of <908). 


of *872.] 
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IS 


11. Everj person is competent to contract who is of the age 
Who are competent to ot majority according to the law to which 

contract. he IS Subject* and who is of sound mind 

“sul^ect by any law to4icr he 

12. A person is said to be of sound mind for the purpose of 

What IS a sound mind for making a contract if, at the timf* wh,.n 
the purposes of contracting . he makes it, he is Capable of understend” 
toferesrs!*'^ ^ forming a rational Judgment as to its effect upon his 

A person who is usually of unsound mind, but occasionally 
of sound mmo, may make a contract when he is of sound mind. ^ 

A person who is usually of sound mind, but occasionally of 
mtound mmd, may not make a contract when he is of unsound 

Ilhisirati&m, 

(a,) A patient m a lunatic asyium, who is at intervals of sound mind 
may contract during those intervals* ’ 

■that he cannot und*drstand the terms of a contract, or form a ratiarsal 
meat as to Its effect oo his interests, cannot contract whilst such del rlum 
:';W;;drpnkenn€SS;1astsv:"::::''/^ 

Two : or ; more persons ; are said to consent' when 
"Consent” defined. “PO" *6 same thing in the same 

^ 14 . Couseut is said So be free 
whe« it Is not caused by— 

(i) coercion as defined in section 15, or 
( 3 ) undue influence as defined in section x6, or 

(3) fraud as defined in section 17, or 

(4) misrepresentation as defined in section 18^ or 

(5) mistake, subject to the .prowons of sections 20, 21 ^ 
and 22. 


«Free consent ” defined. 


* Sm the itidiais Majority Act .tlX, of ‘'1865). For exception to this 
role in the case of emigrants, u of.- the Assam' Labour and Emigra- 
tion Act (I* of 1882) and $» 39 o! the Indian ’Emigration Act (XX!. of 

, ■ . - , ' ■ - 

t Pat 'w 5* 6 S* 
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Consent is said to be so caused when it would not have been 
given but for the existence of such coercion, undue influence, 
fraud, misrepresentation, or mistake. 

15. “ Coercion ” is the committing, or threatening to commit, 
any act forbidden by the Indian Penal 

“Coercion” aufioeiJ. Code,* Or the unlawful dstaujing, OT 

threatening to detain, any property to the prejudice of any person 
whatever with the intention of causing any peison to enter into an 

Explanation.— W is immaterial whether the Indian Penal Code* 
is or not in force in the place where the coercion is employed. 

lllrntfation, 

A on board an English ship on the high seas, causes B to enter into 
an agreement by an act amounting to criminal intimidation under the Indian. 
IPenal Code* 

A afterwards sues B for breach of contract at Calcutta : 

A has employed coercion, although his act is not an offence by the 
law of England, and although section 506 of the Indian Penal Code was 
3BOt in force at the time when, or place where, the act was done. 

i 6 *t (/) A contract is said to be induced by m-, 

«Undwe influence” de. flueuce ” where ihe relations subsisting 

. between the parties are such that qrie 01 

Ifae parties is in a position to donninate the will of the other, aud 
uiies that positioo to obtain an unfair advantage over the other* 

(5) In particular^ and without prejudice to the geaerality' of 
the foregoing principle, a person is deemed to be In a position to 
dominate the will of another— 

(a) where he bolds a real or apparent authority over the 
other, or wheie he stands i.n a fiduciary relation to 
the other ; or 

(if) where he makes a contract with a person , whose,,, mental 
capacity is temporarily or permanently affected by 
reason of age, illness, or mental or bodily distress* 

; (j) Where a person who is in a position to dominate the will 
of another- enters into a contract with him, and the transaction 


^ AetXLV*of i860* - ' . * ’ * ^ ^ . 

' t $. tb has hmn ^msbst^lafed lor the original by the Inmaa Cbatmci: 


‘Act Ameotoeikt Act (Vh of ^1899)1 


s. a* 


©f 1872.3 
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appears, on the face of it, or on the, evidence adduced, to be m- 
conscionable, the btirdeo of' proving, that such contract wwmt 
Induced by undue ioliueace shall he upon the person in a position 
to dominate the will of the other. 

Nothing In this sub»section shall alieci the provision of su'Ction 
il 1; of the Indian Evidence Act, 1872 * 

IBusiratims, 

(a,) A, having advauced money to his son, during his minority, 
upon B’s coming of age, obtains, by misuse of parental indaeoce, a bond 
from B for a greater amount than the sum due in respect of the advance t 
■; A employs undue influence, 

A, a man enfeebled by disease or age, Is induced, by B*s influence 
over him as his medical attendant, to agree to pay 8 an unreasonable sum 
for his professional services : B employs undue influence. 

(c.) A, being in debt to B, the money-lender of his village, contract* 
a fresh loan on terms which appear to be unconscionable ; It lies on B to 
prove that the c mtract was not induced by undue influence. 

(d,) A applies to a banker for a ioau at a time when there is stringency 
in the money-market The banker declines to make the loan except at an 
iftfiusuaily high rate of interest A accepts the loan on these teruu» This 
is a transaction in the Oidmary course of business, and the contract is aot 
induced by undue bifluance. 

17 , Fraud means and includes any of the following acts 
^ ^ ^ committed by a party to a contract, or 

With his coimivance, or by his agent, f 
with intent to deceive another party 'thereto or his agent, or to induce 
-him to enter into the contract :-r- 

-The suggestion, as a' fact, of that which is not true by 
one ft ho dees not believe it lo be true : 

-The active concealment of a fact by one having 
knowledge or belief of the fact ; 

-A promise made without' any intention of /pai forming 
It : „ , , 

(4,)— -Any other act fitted to deceive : 

, ,(5^j«..»Any s^uch act or omission as the law specially, declares 
to be' fraudulent ' ^ ^ . 

— Mere silence' as to. facta likely to affect the 
wHImgaess’Of-a person 10 enter. Into a 'Contract is not fraud ualess' 


(i.)“ 

(2.)- 

(3*)- 


♦Adi bf,iS, 72 * 


f C&mparg s. 23S, 

Act a 
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the circunistances of the case are such that, regard being had to 
tem, it is tue duty of the person keeping silence to speak,* or unless 
his silence is in itself equivalent to speech. 

lUustraHms. ■ 

{aJ) A sells, by auction, to B, a horse which A knows to be unsound* 
A says nothing to B about the horse's unsoundness : This is not fraud in A. 

(b,) B is A’s daughter, and has just come of age : Here, the relation 
between the parties would make it A’s duty lO'tell B if the horse is un- 
sound. 

(c.) E says to A, “ if you do not deny it, I shall assume that the horse 
is sound.” A says nothing : Here A’s silence is equivalent to speech* 

^{d) A and B, being traders, enter upon a contract. A has private 
information of a change in prices which would jaffect B’s willingness to 
proceed with the contract ; A is not bound to inform B, 

Misrepresentation ” de- 1 3. “ Misrepresentation ” means 

.fined. and includes — 

(i) the positive assertion, in a manner not wcirranted by the in- 
formation of the person makmg it, of that which is not tru“, though 
he believes it to be true ; 

{2) any breach of duty 'which, without an intent to deceive, 
gains an advantage to the person committing it, or any oae claiming 
under him, by misleading another to his prejudice, or lo the pre- 
judice of any one claiming under him; 

(3) causing, however innocently, a party to an agreement to 
make a mistake as to the substance of the thing which he the 
subject of the agreement. 

la When consent to an agreement is caused by coercion, i' 
Voidability of agreeme fits, ^raud, or misrepresentation, the agree- 
without free consent. ment is a contract voidable at the. option 

of the party whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or 
iijisrepresentation,maj.if he thinks fit, insist that the contract shall 
be performed, and that he shall be put in the position in which he 
would hate been If the representations made had been true. 


t lb s.' I'f t tbe words, ** undue infiuence/^ have here been omitted, being 
fepeaMby fcfoluite Cbbtraet' Act Amendment Act (VL uf 1899), s. 3. 


■•f iSyaj 
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Mxupiion.-~ 4 .i such consent was- caused by naisrepreseutatioa or 
by silence fraudulent within the meaning of section 17, the coutracL 

aCTertheiess, is. not voidable if the party tyhose consent was so 
caused had the means of discovering the truth with ordinan* 
diligence. 

£xplctnaiton.~K fraud or misrepresentation which did no- 
cause the consent to a contract of the party on whom such fraud 
was practised, or to whom such misrepresentation was made, does 
not render a contract voidable. 

Illustrations. 

f ’• deceive B, falsely represents that 6ve hundred 

niaunds of indigo are made annually at A’s factory, and thereby induces B 
to buy the factory: The contract is voidable at the option of sf 

(4.) A, by a misrepresentation, leads B erroneousiy to believe that five 

hundred tnaunds of indigo are made annually at A’s factory. 8 ezaminM 

the accounts of the factory, which show that only four hundred maunds of 
indigo have been made. After this B buys the factory i The contract is not 
i?oiaaf>ie on account of A s misrepfesentation, 

B thereupon buys the estate. The estate is subject to a mortgagee B raaT 

being 

mortgage-debt redee^^ed. 

(<i.) By having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the, existence of the ore from A 
Through A's ignorance B is enabled to buy the estate at an under-value ** 
The contract is voidiifale at the option of A. 

{&,) A is entitled to succeed to ah estate at the death of B. B dies C 
having received intelligence of B's death, prevents the intelligence reach- 
ing A, and thus induces A to sell him his interest in the estate ; The 
fs voidable at the option of A. 

19Av* When COB seat to an agreement is caqsed by yndiie 
Tower to set aside con- mfluence, the agreemeot is a contraci 
■tract induced by undue ie- voidable at the Option ot the party whose 
^^***^^* ' ■ , - , coBseat was so caused. 

Any such contract may be set aside either absolutely, or* If the 
•party who was emiiled to avoid It has received any benefit there-r 
under, upon such terms and' conditions, as to the Court may seem 
Just , ■ . 


■ '* S^-ipA ’ has been added bythe Indian Contract Act Amendment Adt 

(VI pi iBmh Sr S- . . ■ ■' ' ’ 
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iUmiraiims* 


(a,\ A’s son bas forged B’s name to a promissoti- note, B, under 'threat: 
,itf iwosecating A’s soo, obtains a bond from A for the amount of the ‘forged 
.uote : If B sues on this bond, the Court may set the bond aside. 

0 .) A, a money lender, advances Rs. loo to B, an agricultumt, and,- bj 
mndue influencci Induces B to execute , a h :'mdior .Rs.., 200 , with ...in teresi^at.H^ 
12 per cent, per month : The Court may set the bond aside, ordering B to 
tepay the Rs. 100 with such interest as may seem just. 


Agreement void where both 
parties are under mistake as 
to matter of fact. 


20. Where both the parties to an 
agreement are under a mistake , as to a 
matter of fact essential to the agreemeDt;, 
the agreement is void. 

Exphmation , — An erroneous opinion as to the value of the 
thing which forms the subject-matter of the agreement is not to be 
deemed a mistake as to a matter of fact. 


Illustrations. 


(o.) A agrees to sell to B a specific cargo of goods supposed to be 
on its way from England to Bombay. It turns out that, before ihe day of 
the bargain, the ship conveying the cargo had been cast away, and the 
goods lost. Neither party was aware of these facts s The agreement is 
void. - ■ ' 


C^) A agrees to buy from B a certain horse. It turns out that the 
horse was dead at the time of the bargain, though neither party was aware 
of the fact : The agreement is void, 

{c.) A, being entitled to an estate for the life of B, agrees to sell it to 
C., B was dead at the time of the agreement, but both parties were ignorant 
pf the fact : The agreement as void. 


21. A contract Is -not voidable because it was caused by a 

Effect oi mrstakeas to any kw in torce in British 


India ; but a mistake as to a law not in 
torce In British India has the same effect as a mistake of fact, 


lUusiration. 

A and B make a contract grounded on the erroneous belief that m 
particular debt is barred by the Indian Law of Limitation : The contract 
' is aot voidable. 


A and 8 make a contract grounded on an erroneous belief as to the law 
•'.fttfulaiting' bills of exchange -in France: The contract is voidable. 

A ^contract is not voidable 

caused by mistake ^ .ijaerely becauj^e it was caused br oBe of 

-f ..patties tp it being under a mistake; 

" as to a Diatter of fact , ’ 
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What ccnsideratioos aod ' 23* Tlie ■ cos^sideratloH' -Olf ofe* 
Objects are lawful^ aa4 what ject . of ' m ■ agreement Is ' lawfoJ 
Bot* tmless—- 

It Is forbidden by law;* or ' ' ' 

' is of sncli'' a nature thatj if permitted^ it would defeat the; pro-^ 

'dsioris of auv law; or 
is fraudulent : or 

inv- Ives or implies injury to the person or property of anoihetj, 
or the Court regards it as immoraif or opposed to public policy,:| 
in each of these cases, the consideration or object of an agree- 
ment IS said to be unlawful Every agreement, of which the object: 
or consideration is unlawful, is void. 

Illustrations, 

(tf.) A agrees to sell his house to B for 10,000 rupees. Here B's ps'O*^ 
:mise to pay the sum of 10.000 rupees is the consideration for A's promise 
to se!! the house, and A^s promise to sell the house is the consideration for 
B’s promise to pay the 10,000 rupees. These are lawful considerations. 

(A.) A promises to pay B 1,000 rupees at the end of six months if C j 
who owes that sum to B, fails to pay it ‘ 'B promises to grant time tp-C 
accordingly. Here the promise of each party is the conside ation for the 
promise of the other party, and they are lawful considerations. 

(r.) A promises, for a certain sum paid to hi.m by B, to make good 
to B the value of his ship if it is wrecked on a certain voyage. Here 
promise is the consideration for B’s payment, and B’s payment is the 
consideration for A^s proc ise : and these are lawful considerations. 

(d.) A promises to maintain B’s child, 'and B promises to pay A l,ooa 
rupees yearly for the purpose. Here, the promise of each party is- the coa* 
■sideration for, the promise of the other party j 'They are lawful cunsidera- 
tiotts. ' ■ , ' ' , 

A, B, and C enter into an agreement for the division among them 
of gains acquired, or to be acqmred,,by them by fraud : ' The agreement la 
void, as its object is unlawful 

' ■ ,(/,) A promises to obtain for B an employment jn the publi* service 
and S promises to pay i,ociO rupees -tO; As^The agreement is void, as the 
consideration for it is unlawful , ■ ' " ^ 

^ A,, being agent for a landed proprietor, agreos'j lor money, ^ with« 

"out tl^e knowledge oi his principal, to obtain ’^lor B a lease ^ of Ipd fiejong- 
Ing to his principal : The agreement between A and B is void, as It 'im- 
plies a fraud by. concealment by A on his 'principal 
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(kJi A promises B to drop a proseciitioo wliicli he has insfcitotei 
agaiast B for rofeberji and B promises to restore the iralue of the thing* 
taken : The agreement is iroid» as Its object is tmiawfuL 

(i) A*s estate is sold for -arrears of re venae under the provisions of an 
Act of the Legislature, by which the defaulter is prohibited from pur- 
chasing the estate, B, upon an understanding with k, becomes the pur- 
chaser, and agrees to convey the estate to A upon receiving from him the 
price which B has paid * The agreement is void, as it renders the trans- 
action, in effect, a purchase by the defaulter, and would so defeat the object 
, „of the/iaw-^ . 

(j,) A, who is B's mukhtar, promises to exercise his influence as such 
with B in favour of C, and C promises to pay i,ooo rupees to A : The 
agreement is void, because it is immoral. 

(k,) A agrees to, let her daughter to hire to B for concubinage : The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code, 


Fh/d Agreemenis^ 

24. If any part of X single consideration for one or more 
Agreements void if const* Objects, Of any one or any part of any 
juration and objects unlaw* one of several considerations for a 
fui m part. Single object, is unlawful, the agree- 

ment is void, 

lilusiraHon, 

A promises to superittiend, on behalf of B, a legal manufacture of 
indigo and an illegal traffic in other articles, B promises to pay to A a 
salary of 10,000 rupees a year: The argeement is void the object of A’s 
promise, and the consideration for B’s promise, being in part unlawful. 


Agreement without consi- 
deration void unless— 


25. An agreement made wlthout“ 
consideration is void unless — 


(/) it is expressed in writing, and registered under the law for 
it is in writing and regis* being In force for the registra- 

toedj tion of documents ♦ 'and Is made on 

account of natural love and affection between pgirlies standing in 
relation to each other ; or unless 


* ip a, as, the word « documents has been 'Substituted for the word 

*«a»surattoe**".by the Repealing and Amending Act (XIL of iBpi), For: 
; to law relating to the regiitration' of documents, > sra mw the Indian Re* 


#1 liya.] 
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(s) it Is a promise to compeosate, wholly or fa part^ a persoa 
or is a promise to compen* wbo has already volaatarily done some* 
sate for something: 4 ooe 5 thing for the promisor^ or somelhlng 
which the promisor was legally compellable to do ; or unless 


( f) it Is a promise, made in writing, and signed by the person 
or is a promise to pay a ^ be charged therewith, or by his agent 
debt barred by Limitation generally ,or Specially authorized in that 
behalf, to pay, wholly or in part, a debt 
of which the creditor might have enforced paymerit but for the law 
for the limitation of suits.* 


In any of these cases, such an agreement is a contract. 


Mxplmatim /. — Nfothing in this section shall affect the valldiijr, 
as between the donor and donee, of any gift actually made. 


Explanation 2» — An agreement to which the consent of the 
promisor is freely given is not void merely because the consider- 
ation is inadequate ; but the inadequacy of the consideration may 
be taken into account by the Court In determining the question 
whether the consent of the promisor was freely given. 


IMmiratmm, 


(«.) A promises, for no consideration, to give to B Rs. 1,000 ; This 
iS a void agreement. 

A, for natural love and affection, promises to give his son, B, 
Rs. 1,000. A puts his promise to B into writing, md registers It: This 
1$ a contract. 

(0,) A finds B-'s purse, and gives it to him.' B promises to- give 
AR». 50;. This is a contract. 

(d.) A supports B's infant son. B promises to pay A*s expenses 
in so doing « This is a contract. 

{0,} A owes B Rs, 1,000, but the debt is barred by the Limitation 
Act. A signs a written promise to pay Rs. 500 on account of the ' 
debt i This is a contract, 

C/*) A agrees to sell a horse worth Rs, 1,000 for Rs ^ to, A^s consent 
to the agreement was freely given i - The agreement is a contract isot> 
withstanding the inadequacy of the consideration, 

(g.) A agrees to sell a horse worth Rs. i,oOo for Rs. 10. A detiiei 
that his cimsent to the agreement was freely given i The inadequacy 
of the' consideration is a fact which . the Court should take into account 
. in oousiderlng whether or not A^s consent was freely given. 


* now the Indian -Limitatlon-ActflX, of 1908]. 




24 


CONTRACT. 


[Act IX. 


Airreewept m restraint oi' ' ' S6. Every acfieemeiat io restraint 
void. 'of 'tile marriage of any person other 

than a minor* is void. 

27 . Every agreement, ’ by which any one Is restrained from 

Asreement in 'restraint of exerdsingf a lawful profession, trade, 

trade ¥oid. ^ ' .or business of any kindj is to that extent 

void. 

E'xnpftm /.—One who sells tUe good-will of a business may 
Savipo- of a^reemanfc oot the buyer to refrain from 

to €vry on bu-mess of which carrying On a similar business within 
good.wiiJ IS sold ; Specified local limits so long as the 

buyer, or any person deriving title to the good* will from him, 
carries on a like business' therein, provided that such limits appear 
to the Court reasonable, regard being had to the nature of the 
business. 

&'xapfmn a. — ^Fatners^may, upon or in anticipation of a dls* 
of agv«e»ffentbefeweepparfe' soludoii of the partnership, agree that 
mis prior to ciiss Jofcion ; . .. some OF all of them Will not carry on a 
business similar to tmt of the partnership within such local limits 
as are referred to in the.Iasbprecediag exception. 

Mxapiim ^.—Partners may agree that some one or all of them 
tw dwmg will uot carry on any business other 

partr. ershit^. ' ’ than that of the parmersliip . during the 

coutlnuaacs of the partnership.... 

‘^8. Every agreement, by 'which any party thereto is res^ 
Ap^'wemeate iri restraifit'of' ■ tdeted absolutely from enforcing his 
i*g«i pn.c«editt,^is void. . rights under Or in respect' of any con- 
tract by the usual legal" proceedmgs in be 'ordinary :;ribunab\ or 
which llmils tlie time within which he may thus enforce his rights. 
Is void to thht extent 

Mxc'iptlM i '“—This section shall not render illegal a contract 
SaviweofCtmff.-fctto refer' by which two Or more persons agm 
to ^ arbhrafcjoij^ dhpuie ^ that that any dispute which may arise bo- 
wday ' tWeeu them io respect of .any subject or 

^ class of subjects shall be referred to arbitration,- and that ■ only the 
awarded m such arbiiration . shall be recoverable’ in respect 
■ dispute -so referred, ■ 

/ ■ — — 

.. * .tiuri'ifg bis mr her m-ifMji:lty,,as to which, sm Act IX of 1B75. 

, t Thh wtraiijed Trom exercising/' ip not m'ean an absolute 

Ttafedetion', intended fn apply a partial restriedon— a restriettow 

" limited to 14 B. E. R. g$. 





CO!TOACT, 


Whn a c&nirmi km ' a snitmui^'k hrmgki 
for tis sfidfio pifjormamoi 'and^ f/ a smi oikr ihm /or ,smk 
spio:^c fmmo€^ or jf&r ike fecomtf pf fke &mmmi so omarifif 

II one par^y ip snok coniraci pgminsi mj oiket $mck fmrif 

im fisfui of uny sufym wMoJi- they ham so agreed h refer ^ ih ex- 
uiena f/ smh coniraei shaii he a hat ip the suif,* 


Exeepitpu 2 * — Nor shall this seal on render illegal anj coa* 
SaviRff of cDfJtract to refer writing, by which two or more 

qtiastioijs that have already persons agree to refer to arbitration any 
question between them which has already 
arisen, or affect^any provision of any law in force for the time being 
as to references to arbitradon.t 


29. Agreements, fhe meaning of which is not certain, or 
Agreements void for on- capable of being made certain, are 
certeinty* void. 


Mmiratiom. 


Cii.) A agrees to sell to B ‘ a hundred tons of oil/ There is nothing 
whatever to show what kind of oil was intended s The agreement is void ' 
for uncertainty* ; _ ,, , * ‘ ' 


(h.) A agrees to sell to B one hundred tons of oil of a specified descrip* . 
tion known as an article of commerce ; There is ' no uncertainty here to make 
the agreement void. 


fc#) A, who is a dealer in cocoanut*oil only, agrees to sell to B ‘ one 
hundred tons of oil : * The nature of A^s trade affords an Indication of the 
meaning of the words, and A has entered into a contract for the sale of one 
'httudred tons of cocoanut-oil. ■ 


(d.) A agrees to sell to B ‘all the grain in my granary at Pamoagar** 
, There is no uncertainty here to make the agreement void. 


' |r*y A agrees to 'sell to B * one thousand maunds of rice at a price, to 
he ined hy C'f^ As the price is capable of being made certain, there is no 
unceriainty here to make the agreement void. 1 


(/.} A agrees to sell to B ‘ my white, horse for rupees ive hundred ot 
rupees me thousand / There is nothing tb' show which of the two prices 
. was to be given* The agreement is void*, , 


'* to s ,the italicked clatsSe of Meecep jf has been repealed by the 
Relief 'Act (I. of tSyy)- throughout British India, except' in tha 
■''scheduled districts, to which that Act -is not in force. 

■ f Part V. of the Code of Civil Procedure (Act XIV. of s- but, , 
•S00 now Act V* of t^oS* See also 'the. 'indian Companlei. Act {VI* of 

• ss, 2ois to 3ii» ‘ , , ‘ , 
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30* Agreements by way of wager are void, and no siit shall 
Agreement hy w&y of be brought for recovering anything 
wager alleged to be won on any wager, or 

eiilrnsted to any person to abide the result of any game or other 
uncertain event on which any wager is made. 

This section shall not be deemed to render anlawfni a subs- 
Exception in favour of cer- cription or contribution, or agreement to 
tain prizes for horse^rac- subscribe or Contribute, made or eniered 
into for or towards any plate, prize, or 
sum of money, of the value or amount of five hundred rupees or 
upwards, to be awarded to the winner or winners of any ho se- 
race.* 

Nothing in this section shall be deemed to legalize any trans- 
e » V action connected with horse* racing, to 

. o } e n lan provisions of section 394 A ot 

the Indian Penal Codef apply. 


Penal Cude not alfected. 


GHAPTER:!!!.:;:::;;" 

Of CoKTiMOENt; Contracts. ; ^ 

31. A ' contingent contract' is a contract to do or not to do 
‘Contingent contract*' Something if somc event collateral ic 


dcBned 


such contract does or does not happen. 


IUustraii<3n, 

A contracts to pay B Rs. 10,000 if 8 ’s house is burnt : This is a coe- 

32. Contingent contracts to do or not to do anything if an 
. Enforcement of contracts uncertain future event happens pannoi 
contingent on an event hap- be enforced by law unless and until that 
P^*****^' event has happened. 

' lithe event becomes Impossible, such contracts become void. 

Mlusiraiions, 

, (£ 0 . A a contract with B to buy B’$ horse if A survives C , 

•pi’i* '•cojftract cannot be enforced by law unless and until C dies la 
A*s lifetime/ 


Cf. the Iknwbg- Aofev.tS4S'<Stnt S & 9 Vkh, c. mph A 
t Aet XLV*of 1866. 
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A make® a coatracfe wifck B to sella feorsete Bata speciil©!’ 
price if C» to wtem iht hm&e Isas been offeree!, refuses to toj Isim ; The 
coutffiict caiscot be eofofced by -law 'ocless'' assd C rrfiises to bay.' 
Ibe horse* ' ^ 


C^*) A contracts to pay B a sum of money when B marries C* ' C' 
dies without beinjgj married to B s The contract becomes mid* 


88. Contingent contracts -to do or not to do^ aaythi»g ,if ,' 
an unceiiain future event does not 
Enforcement of contracts happen can be enforced when die 
happening,^” ^^PP^^aing of that event becomes Im- 

possible, and not before. 


Uluslraiim. 


^ A agrees to pay B a sum of money if a certain ship does not return. - 
This ship is sunk: The contract can be enforced when th-j ship sinks. 


84. If the future event on which a contract is contingeni 
is the way in which a person will act 
At an.:: unspecified time, the -event shall 
be . considered to become impossible 
when such person does anything which 
readers it impossible that he should 
so act within any definite time, or otherwise than under fur-r^ 
filer contingencies. 

Ulusiration, 


When event on which 
contract is contigeat to he 
deemed impossible if it is 
the future conduct of a 
living person. 


A agrees to pay B a sum of money if B marries C. 

marries- 0. - The marriage of B to C must I!ow-be'CO^iside■re# 
iHipossibIe, although it is possible that D may die, and that C may 
afterwards marry B. 

85. Contingent contracts to do or not to do anything if 
, a specified uncertain event ■ happens 

.Jd whicrar* con^newt w'*™ » fixed time become void if, ^ 

00 haijpepmg of ^ specified the expiration of the time fixed, such 
event withio fixed time. event has not happened, or If, before 
file ‘time fixed, such event becomes impossible. 


Confiogent contracts to do or not to do anything if a specified 
uncertain event does not happen within 
a fixed time may be enforced by law- ■ 
when the time fixed has expired,- and.; 
such, event has not happened, or, before- 
II . it. becomes certain that' sucli,-eveal 


•Whew ccutracts may hs 
«tfdrcedv which are contin- 
gent im specified event not 
happening within fixed time. 


l^e time fixed has expired, 
wl! not happen. 
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' ' iUusifatims. ’ ' • - 

Ctf,} A promises to pay -B a sum. of money if a certain &li ip return 
witliio a year; The coi^tract may be enforced ^the ship returns wilhin the 
year, ar.d bicomes mid if the ship is burnt within the year, 

{|t„) 4 promises tO' pay B a sum of money if a certain ship does hot 
relern within a year : The contract maybe enforced if the ship does not 
return within the year, or is burnt within the year. 

30. Contiogent agreemenis to do or not to do anything if an 
Agreemertscon«..frentoi. impossible event happens are void, 
impossible events void. whether the impossibility of the event is 

known or not to the parties to the agreement at the time when it 
IS made. 

Uhtsiraiions, 

(<!,) A agrees to pay B i,ooo rupees if two straight lines should en- 
close a space : The agreement is void. 

(b,) A agrees to ^pay B j,ooo rupees if B will marry A*s daughter C. 
C was dead at the tiine of the agreement: The agreement is void. 


CHAPTER iV. 

Of the Performance of Contracts. ■ 

' Ci^/t^racis zvMcb mmt h& perf&rmed. 

37. The parties to a contract must either perform, or offer to 
Obligathm of parties to p-rform, thdr respect ive promises, mless 
coniracts. such perform nee is dispensed’ with or 

excused under the provisions of this Act, or of mf other .I'iw, 

Promises bind the representatives d the promisors in case 
the death of such promisors ’ before performance^ ii>dess a con-» 
irary intention appears from the 'contr^y^i. 

lUusirations^ 

• {a.) A promises to deliver goods to B on a certain day ou payment W 
1*000, A dies before that day t A’s representatives . are ' bound ‘ to 
deliver the goods to B, and B is bound to pay the Rs. i,ooo to A^s repre- 

A piQmhm to paint -a 'picture for B by a certain day at a certain 

Afd%s<hefore.theday; The contract cannot be enforced either by A's 
ijfpresenteyis or-by B ' 

'■ ' >/*' pfoHhiy "ffiiband ‘-'to the eactent of the a$seb received by tfeerb 
■ 4 i sbbb,' hiid'nd!fe'*iply 4 '|i]piied 5 --See Mmdh& ‘It^dka: Mdi, 9 Putt|ak 

’ - .Record 


ff iS7a.l 


3 S* Where a promisor has imde m offer of performaiice to 
' Effect: of refwsai to accept .promisee, asid the offer has mt 
*ffer of performance. ■ ' accepted,, the promisor is 'mt resprosifaie 

for aoa-performance, oot does he, thereby 'lose.-; his ' rights orider the 
contract ' 

Every such offer must fulfil the following condhioas 

(i.) It must be unconditional : 

(2.) It must be made at a proper time and place, and under 
such circumstances that the person to whi.m it is made may have 
a reasonable opportunity of ascertaining that the person by whom It 
is made is able and willing there and then to do the whole of what 
he Is bound by his promise to do : 

(3.) If the offer is an <?ffer to deliver anything to the promisee^ 
the promisee mu^t have a reasonable oppertiioity of seeing that the 
tiling offered is the thing which the promisor is bound by his pro- 
mise to deliver. 

.An,..., offer.:.,.,to ... one,, of several joint promisees. .has the same legal 
consequences as an offer to all of them. 

Illustration. 

A contracts to deliver to B at his warehouse, on the tst .\laroh 1B73, 
ioo bales of cotton of a particuiar quality. In order to make an offer 
jpefformaace, with the effect staged in this' section, A must bring the cotton 
to 8^s warehouse, on the appointed- day, under such circumst '4aces that E 
may have a reasonable opportunity of -satistying himself that the thing 
offered is cotton of the quality contracted for, and that 'there are loa bales. 

39.' When a. party to a - contract, has refused to perform, or 
■ Effect of refusal of party disabled himseif from , performing, his 
'to perform promise wholly. promise in its entirely, the promisee may 
put' an end to the' contract^ unless he has signified, by words or 
conduct, his acqulesc-mce in Its continuance. 

lUustraiions. 

. _ (c?.) A, a sieger, enters into a contract with B, the manager of a-theatre, 
"'to'Sing at his theatre two nights in every week during the next two months* 
and ‘,B engages to pay her 100 rupees for each night's permrmance. Oft 
tjhe sixth night, A wilfully absents herself from the theatre: B is at liberty 
to -put an end to the contract. ■ ' 

0.) 4, singer, enters’ into a contract. '-with 8, the manager of a 
theatre, to sing at his theatre two -nights, in every week during the next two 
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months, and 'B engages to pay ber at tbe rate of loo rupees lor each night 
On the sixth night , A wilfully absents herseli With the assent of B, A 
sings on the seventh night: B has signified his acqttlescence^ in the con* 
tintiance of the contract and cannot now put an end to It, hut Is entitled to 
Gompensation for the damage sustained by him through A*s failure tc sing 
m the sixth night 


w^om Contracis mmi ht perf&rmtd. 

40, It it appears from the nature of the case tiiat it was the 
Person by whom promise intention of the parties to any contract 
Is to be performed. that ar y promise contained in it should 

be performed by the promisor hmself, such promise must be 
performed by the promisor. In other cases, the promisor or his 
representatives may employ a competent person to perform it. 

ttlusirations, 

(n.) A promises to pay B a sum of money. A may perform this 
promise, either by personally paying the money to B, or by causing It to 
be paid to B by another ; and, if A dies before the time appointed for pay- 
ment, bis representatives must perform the promise, or employ some proper 
person to do so, 

{k) A promises to paint a picture for B : A must perform this 
promise personally. , , 

4 1 . When a promisee accepts performance of the promise from 
Efi<'cfe of accepting per- ^ third persoD, he cannot afterwards 

formance iroro third person, enforce it against the promisor. 

42. When two or more persons , have made a joint promise. 

Devolution of ioint liab:- a contrary intention appears 

iitias., , bj' the contract) all such persons, during 

■their joint lives, and, ^ter the death of any of them, his represent 
tative jointly with the survivor or survivors, and, after the death of 
the last survivor, the representatives of all jointly, must fulfil the 
...promise* - .... 

48. When two or more persons make a joint promise, the 
'■ 'Xuy <^u® of |oint promisors ptomisee may, in the absence of express 

'be corapeiied to per-, agreement to the contrary, compel any 
one *‘or more’'** of such joint pjromisors 
to peArm, the. whole of the promise. 


lit % 43, **«er‘mofe'*^have’-lieeB Inserted by the Repealing 

.and Ameadiug Act i'XIhnf/i'Bghli}', - 


■#f 187a.] 




Each of two or more jolot promisors may 'compel ' ewry other 
Each pramisor...may .com* , promisor , to ' ...contrlbiile equally 

pei copiribtition. With himself to the performance of the 

promise iinless a contrary intention appears from the contract. 

If any one of two or more joint promisors makes default in 
Sharinjg-of loss by default such contribution, the remaining joint 
ii9 contribution. promisors must bear the loss arising 

from such default in equal shares. 

Explanaiion , — Nothing in this section shall prevent a surely 
irom recovering from his principal, payments made by the surety on 
behalf of the principal or entitle the principal to recover anything 
from the surety on account of payments made by the principal. 

Illustrations* 

(a,) A, B, and C jointiy promise to pay D 3,000 rupees : 0 may 

compel either A or B or C to pay him 3,000 rupees. 

{if,) A, 8» and C jointly promise to pay D the sum of 3,00a rupees, 
C is campeiled to pay the whole. A is ^insolventi hut bis assets are suffi- 
cient to pay one half of his debts i C is, entitled to receive 500 rupees 
from A*s estate and i ,250 ru pees from B. 

(c.) A, B, and C are under a joint promise to pay D 3,000 rupees. C 
is unable to pay anything, and A is compelled to pay the whc-le: A is 
entitled'to receive rupees from B. 

{d,} A, 'B, and C are under a joint promise to pay 0 3,000 rupees. 
A and B being only sureties for C. fails to pay. A and B are compelled 
to pay the whole sum t ' They are entitled to recover it from C. 

Where two or more persons have made a jolut promise, 
Efea of release of one ^ release of one of such joint promisors 
Joint contractor, by the promisee does mi discharge 

the other joint promisor or joint promisors ; neither does it free the 
joint promisor so released from responsibility to the other joint 
promisor or joint promisors.^ 

' 45 . When a person has made a promise to two or more 

Devolution oi icnirigh*.. jointly then unless a contra^ 

intention appears from the contract, 
the right to claim performance rests^ as between him and them, 
with them during their joint lives-, and, after the death of any of 
them, with- the representative of .such deceased 'person jointly with 


See s. 138,' in/m „ : 
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the survivor or survivors. and._after the death of the last survivor, 

with the representatives of all jointly. 

lUusitaHan. 

A, in consideration of S.ooo rupees lent to him by B and C. 
B„dCioMy 

c duiing Cs life, and, affer thedsalh cl C, with the raptesenla- 

tives of B and C jointly. 

Time and Place for Performance- 

46 Where, by the contract a promisor is to perform bs 
^ . promise without application by the 

Time for P«f«™XTnon promisee, and no time for performance 


' ■ 'I 

tell 


Time for perfermance ot ^ j ^ „o [jme for performance 

STSS-tSStt & 1i« »ga*=m». ™>« »« 

specified. . perforuied within a reasonabie time. 

Explanaiion.—lhs question— “ What is a reasonable time 
—is, in each particular case, a question of fact. 

4.7 When a promise is to be performed on a certain day, 
*'• and the promisor has undertaken to 

Time and place for per- _«donn it Without application by the 
Pmisee, the promisor may perform 
iplication to be made. at any time during the usual hours 

of business ou such day, and at the place at which the promise 
ought to be performed. • 

lUusiT^&tion, 

A oromises to deliver goods at B's ivarehouse on the ist January, On 
thatlrrb'^ warehouse, but after the usual hour 

for closing it, and they are not received : A has not perforoaed hL. 
ftomise. 

48 When a promise is to be performed oa a certain day, 
^ fhr oerform- S-Ud the promisof has not ^undertaken 

ancrotrcitain day^to be at to perform it without application by the 
proper' dt»e and place. protnisee, it is the duty of me promisee 

to apply for performance at a proper place, and within the usual 

.'’.%ppfS'Of bu»mess. 

■ f XyMxflanaiionr-mie question— “ What is a proper time and 
•f ' is, in each particular caj|, a question of fact. 

ipojf.au csj^^ptlon’ to 's.' 4 S Incase of Govetumeat SecurltieSj smthB 
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49. When a promise is to be performed without application 
Place fur performance of b)' promisee, and no place is fixed 


,^roiinise \vhere ‘no applica' 
tioii to bfis maclej and «o 
place fixed. 


Performance in manner or 
at time prescribed or sanc- 
tioned by . promisee* 


ior''^tfe:..performaiKe of ■ it it is -the duty 
ol.- tha^-promisDs- to apply to the promisuc 
to appoiot a rt^asonabie place tor ihe 
perlormance of the proniisej md to perform it at such place* 

iUu$tration. 

A undertakes to del iver a thousand maunds of jnte to B on a fixed day : 
A must apply to B to appoint a reasonable place for the purpose of receiv- 
ing it, and must deliver to him at such place. 

50. The performaoce of any pro*» 
mise may be made in any or at 

any time, which the promisee prescribes 
or sanctions* 

lUusimii&ns. 

(a ) B owes A 2,000 rupees. A desires B to pay the amount to A':* . 
account with C, a banker. Br who also banks with C, orders the amount 
to be transferred from his account to A*s credit, and this is done bj 
C. Aftfrwards, and before A knows of the transfer, C fails : Thore* has 
been a good payment by B. 

0 .) A and B are mutually indebted* A and B settle an account by 
setting off one item against another, and B pays A the balance found to 
be due from him upon such settlement j This amounts to a payment by 
A and B, respectively, of the sums which they owed to each other, 

(c.) A owes B 2,000 rupees. B accepts some of A’s goods in reduc* 
lion of the debt 5 The delivery of the goods operates as a part payment* 

(d), A desires B, who owes him Rs. 100, to send him a note for Rs* 
100 by post i The debt is discharged as soon as B puts into the post a. 
letter containiog the note duly addressed to A. 


Pit for mane € of Recipreml Fromisis* 


perform unless reciprocal 
promisee ready and willing 
to perf.jrm- 


51* When a contract consists of reciprocal promises to bo 
Frofcisor not bound to slmiiltaueoosly performed, rio promisor 
need perform his promise unless the 
promisee -'is • ready and willing £0 per* 
form his' reciprocal promise* 

lUMstmiiom, , 

(a.j A and B contract that A shall deliver goods £0 8 to be paid for 

by' B on, delivery . - ; ^ , 

Act IX», 3872.-3* ' 
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A raeed «ot deliver the goods oisless B is ready and wiliiag to pay lor 
the goods on delivery. 

B need not pay for the goods- unless A is ready and willing to deliver- 
them on payment. 

(k) A and B contract that A shall deliver goods to B at a price to he 
paid by instalments, the first instalment to be paid on delivery : 

A need not deliver unless B is ready and willing to pay the first in* 
stalment on delivery. 

B need not pay the first instalment unless A is ready and wiling to 
deliver the goods on payment of the first instalment. 

52. Where the order In vj^hich reciprocal promises are to be 
Order of performance of performed is expressly fixed by the 

reciprocal promises. contract, they shall be performed in 

that order ; and, where the order is not expressly fixed by the con- 
tract, they shall be performed in that order which the nature of the 
transaction requires. 

JUusiraiions, 

(<*.) A and 8 contract that A shall build a house for B at a fixed price: 
A's promise to build the house must be performed before B% promise 
to pay for it. 

0*) A and B contract that A shall make over his stock-in-trade to B 
at a fixed price, and B promises to give security for the payment of^ the 
money ; A’s promise need not be performed until the security Is given, 
for the nature of the transaction requires that A should have security 
before he delivers up his stock. 

53* When a contract contains reciprocal promises, and me 
Liability of party prevent- party to the contract prevents the other 
ing event on which contracc from performing his promise, the con- 
is to take effect. fjecomes voidable at the option of 

the party so prevented ; and he is entitled to compensation^ fr:.m 
she other party for any loss which he may sustain In , consequence 
of the non-performance of the contract. 

lUusiraimt, » 

' ^ A and B contract that B shall execute certain work for A for a thou-,' 
'sand, rupees. B is ready and wUiiag'to execute the work accordingly, hut ' 
[A pfevents him from doing so : The contract is voidable at the option of 
If he elect^s to rescind it, he is entitled to recover from A compen- 
sation for any loss which, he has incurred by its tion-perfarmance. ' ' 
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54. When a contract consists of reciprocal promises, such, 
Effect of default as to that that One of them cannot be perform^, 

'ffromise which stiouifl be fest Or tmi its perwmance caeiiot hp 
iserformediti contract eonsis* claimed till the Other has been per.* 
tmg of rectprocal fjromisesa formed and the promisor of the prO" 

^ mise last mentioned falls to pirlotm , It, such promisor cannot 
claim the performaoce of the reciprocal promise, and must make 
compensation to the other party to the contract for my loss which 
■such other party may sustain by the non-performance of the 
contract. 

MiusiratUm* , , 

(<»►) A hires B’s ship to take In and convey from Calcutta to the 
Mauritius a cargo to be provided by A» B receiving a certain freight for 
its conveyance. A does not provide any cargo for the ship s A cannot 
■claim the performance of B’s promise, and most make compensation to B 
for the loss which B sustains by the non-performance of the contract, 

(B,) A contracts with B to execute certain builders^ work for a fixed 
price, 8 supplying the scaffolding and timber necfssaay for the work. B 
refuses to furnish any scaffolding or timber, and the work cannot be exe« 
■cuted ; A need not execute the work and B is bound to make compensation 
to A for any loss caused to him by the' non-performance of the contract, 

Cc.) A contracts with B to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B 
' 'engages to pay for the merchandise within a' week from the date of the 
contract, B does not pay within the week ; A's promise to deliver need 
not be performed, and B must make compensation* 

(d,) A promises B to sell him one hundred bales of merchandise to be 
delivered next' day, and 8 promises A to pay for them within a month* 
A does, not deliver according to his promise B*$ promise to pay need hot 
be performed, 'and A 'must make compensation. 

55. When party to a contract promises to do a certain thing 

Effect of failure to perform before a Specified time, or certain 

at fixed time in contract in .things' at or before Specified times, and 
which time is essential. foUg thing at or before' the 

specified time, the contract, or so mnph of it as has ■ not been per- 
■ 'formed, becomes voidable at the. option of the promisee If the in- 
lention of the parties was that time shonid be of the Essence of the 
contract , ' , ' 

If ^ it was nol the Intention of' the parties that time should be of 
’ Effect: of such ffiiiure when the essence, of, the contract, the contract 
■tiffleisnot esseflfeiai* ' does 'rtot become voidable by the failure 
to do such thing at or before' the - specified ' time ; 'but the promisee ■ 
IS entitled to compensailon from the; 'promisor for any loss occasioned 
lo him by such failure. 
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of a contract voidable on account of the promisor's 
. Mure to perform his promise at the 
:ance of ^ the promisee accepts per- 

ot such promise at any tirne 
.„_3 cannot claim compensation 
non-performance of the promise a. 

of such acccptaiice he give:'^ 


mance at time otker time 
hat agreed laposi. formance 

than that agreed, the promi^e^e 
iV loss occasioned by the 
ime agreed unless, at the time ^ 

j to the promisor of his intention to do so 

56. An agreement to do an aci 

eement to do impossible itself is void. ^ 

A contract to do an act vrhich, after the contmet js m^ade, 

itract to do act after- which the promisor COUlfl 

Ue""‘ fr^,eS!™k»ful,bacLes™idwh» 

.a become. '-Pb*'’'* “ m do .omeM.g «bich he 

Where one person promi^ci^o diligence. 

inpeasation for loss j j^^ve known, and which the pro- 

JUustraiions. 

C«.) A agrees with B to discover treasure by magic t The agreement 
’itv A and B contract to marry each other. Before the time diced for 

ia«iagt A goesmad: The contract becomes vo.d- 

^ b“fh““faw“to”^^ch^’he1s“f nbjetuo A 

iidden by the law to ^ g^^aused to her by the non-per- 

it make compensation to B for the loss cau&cu / 

nance of his promise. « . a?*, notripm* 

'• 

,ated • The contract becomes void when war is declarea. 

le.) A contracts to act at a theatre for Thl 

^ i — 12 Cin cpveral occasiohS A is too Jii to acr , 


mossible.t or, by reason Ox 

^ . xf COUla 

. WAiiVi*' «*--■ JC : 

unlawful, becomes void when 


than by the default of the conttactw, 
, 55 m/m» ' And the Specific k< 
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57. Where persons reciprocalty promise^ Srstlj, m ^0 certain 
Reciprocal proraiBes to do 'things whlclx are legal, and, secondly t 
thifigs li*gal and, also, other under specified cIrciiiBstances, to do 
thitigs Illegal* certain other things winch are illegal, the 

first set of promises is a contract; but the second is a void agree- 
ment, 

lUusiraHm. 

A and B agree that A shall sell B a house for 10,000 rupees, but that^ 
if B uses It as a gambling house, he shall pay A 50,000 rupees for it s 

The 6rst set of reciprocal promises, namely, to sell the house, and to 
pay 10,000 rupees lor it, is a contract* ■ ■ 

The second set is for m unlawful object# namely# that B may use the 
house as a gambling house, and is a void agreement. 

53 . In the case of aa alieroative promise, one branch of wfaicli 
; Alternative promise, ' one legal 'aad, -.the , Other ....illegal} the legal, 
'branch being illegal. branch aione can be enforced. 

illmtraii&n . 

A and B agree that A shall pay B x,ooo rupees, for which B shall after* 
wards deliver to A either rice or smuggled opium : 

This Is a valid contract to deliver rice, and a void agreement as to the 
opium. 


AppropriaHon of Payments, 

59* Where a debtor, owing several distinct debts to one .per- 
Application of payment SOU, makes a payment to hlm,^ either 
where debt to be discharged with express intimation, or under circum- 
, « indicated.^ . gtances implying, that the payment is iB ' 

be applied to the discharge , of some particular debt, the payment,, 
if accepted, most be applied accordingly, 

lUu$traiitfn&^ 

(as.) A owes B, among other debts, i#ooo rupees upon a promissory 
note, which falls due on the ist June. He owes B no other debt of that 
•amount On the 1st June, A pays to B t.ooo rupees ; The payment is tm 
be applied to the discharge of the promissory note. 

(§,) A owes B, among other debts, the sum of $^7 rupees. B writes 
to A, and demands payment of this sum, A sends to B 567 rupees s This 
payment is to be applied to the discharge of the debt of which B had de- 
manded payment. - ' ' 



'ft"' '''1/ ,1.' ' j'.’i vr- ' r*' 
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eO. Where the debtor has omitted to intimate, and there are 
Application oi payment ao Other circumstances indicating, to 

where debt to be discharged which debt the payi»€Bt is to be applied., 
is mt indicated. Creditor may apply it at his discre- 

tion to any lawful debt actually due and payable to him from the 
debtor, whether its recovery is or is not barred by the law In force 
for the time being as to the limitation of suits. 

61. Where neither party makes any appropriation, the pay- 
Appiication oi payment ment shall bc applied in discharge of 

where neither party appro- the debts^ in Older of time, whether they 
are or are not barred by the law in force 
for the time being as to the limitation of suits. If the debts are of 
equal standing, the payment shall be applied in discharge of each 
proportionably. 


Coniracis which need noi bc perforniicL 

62. If the parties to a contract agree to substitute a new con- 
' Effect oi novation, »rescis- tract for it, ot to lesciud or alter it, the 

sion, and alteration ol Jeon- original contract need not be per 
tract. formed. 

Illusirations, 

(a.) A owes money to B under a contract, it is agreed, between A, B, 
and C that B shall thenceforth accept C as his debtor instead of A : The 
©Id debt of A to B is at an end, and a new debt from C to B has been con- 
tracted. 

(^.) A owes B !0,000 rupees, A enters into an arrangement with B, 
and gives B a mortgage of his (A’s) estate for 5,000 rupees in place of 
the debt of jo,ooo rupees : This is a new contract, and extinguishes the 

old. , ' . 

{€.) A owes B 1,000 rupees under a contract, B owes C. 1,000 rupees. 
B Orders A to credit C with 1 ,000 rupees in his books, but C does not 
assent to the arrangement; B still owes C 1,000 rupees, and no new 
contract has been entered into. 

63. Every promisee may dispense with or remit, wholly or 
'foroisee may dispense in pa«. performance of fhe promise 
I or remit performance of made to Mm, or may extend the time 

■ ‘ , feirsuch performance, t or may accept^ 

instep of it, any satisfaction which he thinks fit. 


/ “t, Pfpbably the lawful debts r^erred to'in s. fio. 
' ; t 'B’utflttfi? s. 


|i 


Lj'i;;!'; iii, .i', •: , . 

I Ifivm H-w . '.Vi. 
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Mlusimiwns^ 

(«,) A promises to paint a picture for B., B afterwards forbids him to 
do^ so s A Is m longer boaad to perform the promise. 

( 3 .} A owes B s,ooo ropees. A pstys to and B accepts, in satlsfac” 
lion of the whole debt, .2,000 rupees paid at the time and place at which 
the S,opo rupees were payable i The whole debt is discharged. 

(c.) A owes B 5,000 rupees, C pays to B 1,000 rupees, and B ac- 
cepts them, in satisfaction of his claim on A t This payment is a discharge 
of the whole claim.* 

id,) A owes B, under a contra.'it, a sum of moneys the amount ot which 
has not been ascertained. A, without ascertaining the amoun-;, gives to 

B, and B, in satisfaction thereof, accepts, the sum of 2,000 rupees j This 
« a discharge of the whole debt, whatever may be its amount. 

'(€.} A owe-s B 2 000 rupees, and is also- indeb ted to other creditors,' 
A makes an arrangement with his creditors, including B, to pay them a 
compositionf of eight annas in the rupee upon their respective demands;; 
Payment to B of i'’ooo rupees is a discharge of B^s demand, 

’ 64. When a person, at whose optiow a contract is voidable^ 
Consequences of rescission resclads it, the Other party thereto need 
of voidable contract. oot perform any promise therem con- 

tamed in which he Is promisor. The party rescinding a voidable 
contract shall, if he have received any bene.ht thereunder from 
another party to such contract, restore such benefit, so far as may 
'be, lo die' person from^ if was recei ved. J 

65. When an agreement is discovered to be void, or when a 

Oblig^tioo of person who 

has received advantage un- has received any advantage nndei sucii , 
der void agreement or con- agreement or contract is bound ' to res- 
tract that becomes void. make compensation for it, 

lo tbe'persou from whom he received 1 ?. 

lUm^mtiom* . 

(cf.) A pays B 1,000 rupees in consideration of B^s promising to marry 

C, A^s daughter. C is dead at the time of the promise 1 The agreement 1$ 
void, but B must repay A the 1,000 rupees. 

C^.} A contract with B to deliver,' to him 250 maunds of rice before the 
first of May. A delivers X30 maunds only' before that day, and none after. 
B retains the 130 mauads after the first of- May s He is bound to pay A for 
them. , , • - . ' ■ 


* See s* 41, supra. 

f The word ** composition*?' has been, substituted for the word ** com- 
pensation” by the Repealing and Amending- Act (XiL of 1891). 

' I See ». 75, infra. , ■'< 
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(c,) A, a singer, contracts with B. the manager of a theatre, to sing at 
fiis theatre for two nights in every - week during the next two months^ and 
B engages to pay her a hundred rupees^for each nlght^s performance. On 
the sixth night, A wilfully 'absents herself from the theatre and B, in con- 
B&quence, rescinds the contract ; B must pay A for the five nights on 
which she had sung. 

(d,) A contracts to sing for B at a concert for i,ooo rupees which are 
:.paid Jn advaoee. A is too ill to sing : A is not bound to make compen- 
sation to B for the loss of the profits which B would have msde if A had 
been able to sing but must refund to B the i,oOo rupees paid in advance* 

66. The rescission of a voidable contract may be communi- 

. , . . . cated. or revoked in the same mannerj 

nr‘ rewkin? “"J and Subject to the same rules, as apply 

voidable contracc. to the communication or revocation of a 

proposal* 

67. If any promisee neglects or refuses to afford the promisor 
Effect of nagi^ct of pro- reasonable facilities for the performance 

misee to adord promisor of his promise, the promisor IS excused 
reasonable facilities for by SUCh neglect or refusal as to any non- 
performance* performance caused tnereby* 

iilusiraiwn, 

A contracts with 8 to repair B’s house. 

B neglects or refuses to point out to A the places in which his house 
requires repair i 

A is execused for the non-performance of the contract if it is caused by 
such neglect or refusal 


CHAPTER V. 

.Of certain Relations resembling those created by 
Contract, 

68. If a person incapable of entering into a contract, or any 
, . one whom he is legally bound to support, 

plied to person incapable of >s supplied by another person with neces- 
contracting, or on his ac* sarics Suited to his Condition in life, the 
person who has furnished such supplies 
k entitled to be reimbursed from the property of such incapable 
'*p0tsbn. 


of isyo.] contsum'. 4J 

iiiusimiianSs- 

(a,) A supplias B, a laaadc,' with necessaries saifcable to his condition 
in life : A Is entitled to be reimbursed from B’s property. 

(A) A supplies the wife* and children ot B^a lunatic, with necessariss 
isuitable to their condition in life : A is entitled to be ri.-simbarsed from B*» 
property. 

A persaon, who is ioteresied in the paymeat of money 

Reimbarssmeot of outsort wi^'ch another is bound by law to pay, 
payiag money due by an- and svho therefore pays it, is entitled to 
other, in payment of wb.ch reimbursed by the Otlicr. 

■■ be isunterested.'-' 

iUusimtiim. 

B holds lands in Bengal on a lease granted by A, the zamindar. The 
■feveniiie payable by A to the Govern meat being in arrear, his land, is, adver- 
tised for sale by the Government. U nder the revenue law, the conse<|uectce 
of such sale will be t he aRnnlment of B's lease. B, to prevent the safe and 
the consequent annulment o f his own lease, pays to the Government the 
-'tiam dtie horn At Ah bound to make good to B the amount so paid. 

70. Where a person lawfully does arjythmg for ^another 

■ ' '.'Obligation of person enjoy’" person,. Or delivers, awytilillg: tO. 
ing benefit of non-gratni tons intending to do SO gratuitousiyj aud^ sucbi 
Other persou enjoys the benefit ihereof. 
She latter is bound to make compensation to .the former in respect 
of, or to restore, the thing so done or delivered.* 

lUusiratiom* 

{a.) A, a tradesman, leaves goods at' B’s house by mistake : B treats 
the goods as his own t He is bound ,to pay A for them.,, 

(A) A saves B's property from fire : A is not entitled to compensatloiri. 
from B if the circumstances show that he intended to act gratuitously, 

71. A person who finds goods belonging to another, and 

Responsibility of finder of them into his custody, Is Subject to 

goods. the same responsibility as a baileaf 

^ ' 72* A person to whom money has 
bee^ paid, or anything delivered, by 

livered, by mistake or under mistake, or under coercion, f must repay 
coercion. or return it, 


* As to suits by mmors under s. 70 in Presidency Small Cause Courts, 
. $tfrthe Presidency Small Cause Courts Act, (XV., of? s* 3a. 

t sS., ist and 152, infra, A$ to defiostion of ** bailee/* see s. 14% 

■ m/mM 

I For defiiistlois of coercion,^ see a. 15, $uprs* 
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JUusitations. 

{a*) A and B jointly owe loo rupees to C# A alone pays the amouR 
to C, and Bj not knowing this fact, pays loo rupees OFer again to C : C 
■:is^lso.nnd .to. repay the amount to B. , 

{(&.} A railway company refuses to deliver up certain goods to the con- 
signee except upon the payment of an illegal charge for carriage. The con- 
signee pays the sum charged in order to obtain the goods : He is entitled 
m recover so much of the charge as was illegally excessive. 


CHAPTER VL 


Of the Consequences of Breach of Contract, 

73. When a contract has been broken, the party who suiers 
Compensation for loss or by such breach is entitled to receive, 
damage caused by breach of from the party who has broken the 
contract. contract, compensation for any loss or- 

damage caused to him thereby, which naturally arose, in tiie usual 
course of things, from such breach, or which the parties knew when 
they made the contract to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and in- 
direct loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract has 
Compensation for failure been incurred, and has not been dis- 
to ds^harge obligation re- charged, any person injured by tue fail- 
serabling those created by to discharge it is entitled to receive 
contract. compensation from the party 

in default as if such person had contracted to discharge it, and 
had broken his contract. 

£xplam^zm. — In estimating the loss or damage arising from 
a breach of contract, the means which existed of remedving the 
inconvenience caused by the non-performance of the contract must 
be taken into account. 

-V:’;*'"' , Ulmitaiims, 

a contracts to sell .and deliver 50 maunds of saltpetre to B at 
c«^r|site|friw.to be paid on A breaks his promise: B is entitled 

td recratfe'ffprp Ai byway of compensation, the sum, if any, by which the 
coptract*prli.ce|al|s short of the price for which B might have obtained. 30 
iuii'i|.ndsdf saltpetre of like quality at the time when the saltpetre ought 
have been delivered. ^ . 
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0.}, A liires B’s slii|» to go to Bomfoai;, aisd there take Iidai*4 «»» 
the first of Jaooary, a cargo wliicli A is to prow-ide, aod to bring it to 
Calcotta, tlie freight to be paid when earned. ship does not" go to 
Bombay, but A has opportiwiiies of procuring suitable conveyance for the 
cargo upon terms^as advantageous as those on which he had chartered the 
ship. A^avails himself of those opportunities, but is put tcj trouble and 
expense ill' doing so': A Is entitled to receive compensation from B iii res- 
pect of such trouble and expense 

(c.)^ A contracts to buy of B, at a stated price, maunds of rice, no 
time* being fixed for delivery. A afterwards informs B that he will not ac- 
cept the rice if tendered to him j B is entitled to receive from A, by way 
of compensation, the amount, if any, fay which the contract- price exceeds 
that which B can obtain for the rice at the time when A informs B that he 
will not accept it. 

(d.) A contracts to buy B^s ship for 60,000 rupees, but breaks his pro* 
misC: A must pay to B, bv way of compensation, the excess, if any, of 
the contract price over the price which B can obtain for the ship at the 
time of the breach of promise. 

(e.) A, the owner of a boat, contracts with B to take a cargo of |ute to 
Mirxapur for sale at that place, starting on a specified day. The boat# 
owing to some avoidable cause, does not start at the ti'me appointed,. where-., 
by the arrival of the cargo at 'Vsirxapur is delayed beyond the time which it 
would have arrived if the boat had sailed according to the ccntract. After 
, that date, and before the arrival of the cargo, the price of Jute falls ? The-, 
'measure of the compensation payable to B by A is the difference 'between 
the' price which B' cculd have obtained for the cargo at Mitzapur at the 
time when it would have arrived if forwarded in due course and its market* 
price at the time when it actually arrived. 

(/. ) A contracts to repair B’s house in a certain manner, and receives 
payment in advance A repairs the house, but not according to contract : 
B Is entitled to recover from A the costs of making the repairs conform ' to 
the contract* 

(g.) A contracts to let his ship to B for a year, from the first of January, 
for a certain price. Freights raise, and, on, the first of January, the hire ob-^ 
tainable for the ship is higher than the contract-price. A breaks his pro- 
mise: He must pay to B, by way of compensation, a sum equal to the 
difference between the con tract- price and the price for which B could hire , 
a similar ship for a year on and from the first of January. 

(k) A contracts to supply B with a certain quantity of shot at a fixed 
price, being a higher price than that for which A could procure and deliver' 
the iron. B wrongfully refuses to receive the iron ; B must pay to A, by 
way of compensation, the difference between the contract-price of the iron 
and the sum for which A could have obtained a^d delivered it. ' 

(f.) A delivers to B, a common carrier, a machine to be conveyed, 
without delay to A’s mill, informing B that hts mill Is stopped for want 
of the machine. B unreasonably delays the delivery of the machine, and 
A, in consequence, loses a profiitable contract with the Government ? A is 
entitled to receive from B, by way of compensation, the average amount of 
_profit which would have been made fey the working of the mill during ■ 
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time that delivery of it was delayed but not the loss sustained through the 
loss of the Government contract. 

(j\) A, having contracted with B to supply ^8 with i,ooo tons of iroa* 

2t 100 rupees a ton, to be delivered at a statid time, contracts with C for 
-.he purchase of i,ooo tons of iron at 8 o rupees a ton, telling C that be does 
30 for the purpose of performing his contract with B. C fails to perform 
nis contract with A, who cannot procure other iron, and 8 , in consequence, 
rescinds the contract : C must pay to A 20,000 rupees, being the profit 
which A xvould have made by the performance of his contract with B. 

(k) A concracts with 8 to make and deliver to B, by a fixed day, for 
a specified price, a certain piece of machinery, A does not deliver the 
piece of machinery at the time specified, and in consequence of this, B is 
obliged to procure another at a higher price than that which he was to 
have paid to A, and is prevented from performing a contract which B had 
made with a third person at the time of his contract with A (but which 
had not been then communicated to A), and is compelled to make com- 
pensation for breach of that contract t A must pay to B, by way of com- 
pensation, the difference between the contract-price of the piece of machi- 
nery and the sum paid by B for another, but not the sum paid by S to the 
third person by way of compensation. 

(L) A, a builder, contracts to erect and finish a house by the first of 
January in order that B may give possession of it at that time to C, to 
whom B has contracted to let it, A is informed of the contract between B 
and C. A builds the house so badly that before the first of January it falls 
down, and has.to be rebuilt by B, who, in consequence, loses the rent which 
he was to have received from C, and is obliged to make compensation to 
C for the breach of his contract : A must make compensation to B for the 
cost of rebuilding the house, for the rent lost, and for the compensation 
made to' C. ♦ 

(md A sells certain merchandise to B, warranting it to be of a parti- 
cular quality, and 8 , in reliance upon this warranty, sells it to C with a - 
similar warranty. The goods prove to be not according to the warranty 
and B becomes liable to pay C a sum of money by way of compensation s 
B is entitled to be reimbursed this sum by A. 

(« ) A contracts to pay a sum of money to B on a day specified. ^ A 
does not pay the money on that day. B, in consequence of not receiving, 
the money on that day is unable to pay his debts, and is totally ruined ; 

A is not liable to make good to B anything except the principal sum he 
contracted to pay together with interest up to the day of payment. 

(^.) A contracts to deliver Xo maunds of saltpetre to B on the first of 
Janu'ary at a certain price B/afterwai’ds, before the first of fanuary, con- 
tracts to sell the saltpetre tp.'=C at a price higher than the market-price of 
the first of January. A hrieaks his promise: In estimating the compensa- 
'«tion ^payable by A to B, the market-price of the first of January/ and not’ 
i tlfe ,|wrofit which would have arisen to B from the sale to C, Is to be taken 
'Into accottutt , . . 

A contracts to sell and ‘ieliver 500 bales of cotton to B on a fiatei 
''day.' A knows nothing. of of •conducting his business. A breaks 
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hm promise, aii 4 B, having no cotton ts obliged to close hk mill * 'A Is 
not responsible to B for the loss caused to B by the closing cf the mllL 

(q.) A contracts to sell and deliver to B, on the rst o! January, certain 
cloth which 8 iniends to manufacture into caps of a particular kind, tor 
which there h no demand except at that season. The cloth is not de- 
livered till after the appointed time, and too late to he used that year in 
making caps s B is entitled to receive from A, by way of compensation, 
the difference b-ttween the contract-price of the cloth and its market-price 
at the time of, delivery, but not the profits which he expected to obtain by 
making caps, nor the expenses which he has been put to in making pre- 
paration for the manufacture. 

(n) A, a ship-owner, contracts with B to convey him from Calcutta 
to Sydney m A’s-ship suliag on the first of January, and B pays to Af 
by way of deposit, one-half of his passage-money. The ship does not 
sail on the first of January, and B, after being, in consequence, detained 
in Calcutta for some time, and thereby put to some expenstt, proceeds tc 
Sydney in another vessfek and, in consequence, arriving too late in Sydney^ 
loses a sum of money s A is liable to repay to B his deposit with interest 
aod the expense to which he is put by his detention in Calcutta, and 
the excess, "if any of the passage-money paid for the second ship over 
that agreed upon for the first, but not the sum of money which B lost 
by arriving in Sydney too iase, 

74* When a coatraa has been brikeu, if a sum is n^imed 
Compensation for breach Contract as the amount to be- 

of^ contract where penalty paid In Case of such breach . or 1 / 
stipulated for. contract coniains anf other stitiulmiwn hf 

waf of pimiiy,\iht party complaining of the breach is entitled., 
whetber or not actual damage or loss Is proved to have been 
caused thereby, to receive from the party who has broken che 
contract reasonable compensation not exceeding ' the amount ' sc 
named, otf as the case the penalty stipulated for. 

Explanation , — .4 sitpuhtton for increased mtiretifrom ih* 
date of default may be a stipulation by way of penalty. 

Exception. — When any person enters into any bail-bond, 
recognisance, or other instrument of the same nature, or, under the 
provisions of any law, or under the orders of the Government of 
India, orof anyXocal Government, gives any bond for the perfor- 
mance of auy-public duty or act. in. which ue public ’are interested, 


Para, i of s, 74 and the Explanation fol lowing it have been sub* 
stituted lor the paragraph originally enacted, Tne '^difference between the 
old and the new paragraph .is shown' by -.the Italicized words, ^ which are 
mtwlj inserted in the repealed paragraph. The Explanation which 
follows, para, I ■ ■!$ entirely new. ,.Se 0 the Indian Contract Act Amend* 
meat Act (VI, of 1899}, s. 4 (f).' 
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breach of the condition of any such instru- 
sum mentioned therein 

nerson who enters into a contract with 
: ^necessarily thereby undertake any public 
n act ia which the public are interested. 

Ulustraiiom, 

B Rs. 1,000 if he fails to pay B Rs. 

that day: Bis entitled to 
Rs. 1,000, as the Court 


ffl.) A contracts with B to pay 
a kven day. A fails to pay B Rs. 500 «« 
recover from^A such compensation, no. excee 
considers reasonable. 

, 5 ) A contracts with B that. .i£ A practises 
-ralcutta he will pay B Rs. S.ooo j . 

B is entitled to such compensation, 

Court considers reasonable. 

(ffi A gives a recognisance binding him 
toappirinWona certain day. 
is liable to pay the whole penalty. 

r j \» A gives B a bond for the re 
atm ir ceS.at the end of six m 
case of default, “Merest sh^ fc 
the date of default : 1 ws "«S 

only entitled to recover I 

reasonable. . _ 

A, who owes money .o tS; 
repay him “‘"^tveut^f Ws not 

rythl'SrefdZV^i^aU be Hable to 
a stipulation by way of penalty, and B y 

compensation in ca.ie of breach. 

ifi* A undertakes to repay B a ‘“"" ‘’ 5 / 
monthiv instalments, with a supulation that, in 
montniyiu the whole shall become due: 1 
any instalment, tne wnoie » enforced e 


a. surgeon 

A practises as a surgeon in C: 

exceeding Rs. ^>000^ 


,000 with interest 
' ‘m that, in 
cent, from 

_y. and B is 

The^Court considers 


1 payment of' Rs.; 

ux .nonths, with a st 

be payable at the rate of 75 
.j a stipulation by way of 
from A such compensation as C.~ -.cr- 

a money-lender, undertakes to 
maunds of grain on a certain date, 
delivering the stipulated 

deliver 2o maunds s This is 
.entitled to reasonable 


.iones to 
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As a singer, mntnctB with B, the manager of a theatre, to sing at his 
theatre for two nights In every week during the next two months, and B 
engages to pay her too rupees for each night's performance- On the sixth 
night. A wilfully absents herself from the theatre, and B, In consequence, 
rescinds the contract : B is entitled to claim compensation for the damage 
which fee has sustained through the non-fulfelment of the contract* 


CHAPTER VII 
Sale oe Goods. 


' Goods * defined. 


Sale how ellected. 


W^an Property m Qo&ds sold pams* 

■ 76. Id this Chapter, the word 
' goods ’ means and incltides every kind 
of moveable property*. 

77. * Sale ' is the exchange of property for a price, it involves 

, e I , 1 ^ hie transfer of the ownership of the thing 

Sale defined. ^ 

78.' Sale is effected by offer and 
acceptance of ascertained goods for a 
price, 

or of a price for ascertained goods, 

together with payment of the price or delivery of the _ goods; 
or with lender, part-paymerit, earnest, or part-delivery ; or with an 
agreement, express or implied, that the payment or delivery, or 
both, shall be postponed. 

Where there is a contract for the sale of ascertained goods ; 
the property in the goods „sold passes to the buyer when the whole 
or part of the price, or when the earnest, Is paid, or when the 
whole or part of the goods is delivered.* 

If the parties agrib, expiessly or by Implication,, that the 
payment or delivery, or, both, shall be postponed, the property 
passe.s as soon as the proposal lor sale is accepted. 

lUusiratwms* . ■ ' * . 

(a^) B offers to buy A’*s- horse for -300 rupees. A accep.^:s B's offer, 

, and delivers the horse to B s The horse . becomes B's property on delivery- 

* That isi when the whole is delivered,, or when part is delivered In 
progress 0! delivery of the whole.— * 5 ^# s.pa, infra. 
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' ' (§,} A seods goods to B with the request that he will buy them at a 

stated price if he approves of them, or return them If he does not approve 
of them* B retains the goods, and Informs A that he approves of them s 
The goods become B’s when B retains them. 

(c.) B offers A, for his horse, i,ooo rupees, the horse to be delivered, 
to B on a stated day, and the price to bepiid on another stated day. A 
accepts tne offer *• The , horse becomes B’'s as soon as the proposal Is. 
■■accepted..’. 

(d,) B offers A, for his horse, i,ooo rupees on a month's credit A 
accepts the offer ; The horse becomes B’s as soon as the offer is accepted. 

(tf.) B, on the first January, offers to A, for a quantity of rice, 2,000 
rupees, to be paid on the ist Mach following, the rice not to be taken 
away till paid for. A accepts the offer ; The rice becomes B’s as soon an 
the offer is accepted* 

79 . Where there is a contract for the sale of a thing which 

Transfer of ownership of ^ asceiiahied, made Or 

sthirtgsoid, which has yet to nmshed,^ the Ownership of the thing 
be ascertained, made, or 1$ transferred* to the buyer until It 
finished. jg ascenained, made, or finished. 

Illustration^ 

B orders A, a barge-builder, to make him a barge. The price is not 
made payable by instalments. While the barge is building, B pays to A. 
money from time to time on account of the price •• The ownership of the 
barge does not pass to B until it is finished. 

80. Where, by a contract for the sale of goods, the seller is 

Completion of sale of goods anyttiiag to them for the purpose 

which the seller is to put into ot putting them into a State m which tfic 
state in winch buyer is to buyer is to take them, the sale is not 
take them. Complete until such thing has been done. 

Illustration* 

A, a ship^builder, contracts to sell to B fora stated price a vessel 
ivhich is lying in A's yard, the vessel to be rigged and fitted for a voyage, 
and the price to be paid on delivery : Under the contract, the property in 
the vessel does not pass to B until the vesseWias been rigged, fitted up, 
and delivered. 

;^^- 81 .. ' W anything./emains fo I 
done to.' the. ; goods by the seller for the- 
purpose ot ' ascertaining the am aunt of 
the price, the sale is not complete until 
this has been tione. 


. Completion of sale of goods 
when seller has to do any- 
thing thereto in order to as-* 
WWin price* 


of IS72J 
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Mmtratimsrn ■ 

(tf*| A, the owoer of a stack of 'bark, contracts to sell It to weigli 
and deltYcr It, at 100 rupees per ton. B agrees to take and pay for it on a 
certain day. Part is weighed and deliirered to B s The owriershlp of the 
residue is not transferred to B until it has been weighed purau^int. to the 
contract. 

{^.) A contracts to sell a heap of clay to B at a certain price per ton, 
B is, Oy the contract to load the clay in his own carts, and to tfeigh eaeli 
load at a certain wetohing machine, which his carts must pass c#ri their 
way from gr-^runds to B^s place of deposit : Here, nothing more remains 
to, be done by the seller ; the- sale .Is complete, and .the ownership of. the 
heap of ciay is transferred at once. 

82. Where the goods are not ascertamed at liie time of 

Completion of sale when ' Hsaktog • the coatract of sate, il Is 
goods are unascertamed at Becessary to the completioB ct the sale 
date of contract. goods shall be ascertained,^ 

lUusiraimn^ 


A agrees to sell to B 20 tons of oil in As cisterns, 
tain more than 20 tons of oil i No portion of the oil h 
'perty of B, 


I. A’s cisterns* con- 
has become the pro- 


S 3 . Where the goods are not ascertained at the time of 
Ascertainment of goods by HiakiBg the agreenaeut for sale, blit 
subsequent appropriatiuo. goods aosweriBg the descdptiors fn llie 
agreemeat are siibsequentiy appropriated by one party for ili.? pur- 
pose of the agreemeM, and that appropriation is assented to by the 
otiier, the goods have been ascertained, and the sale is complete^ 

lUustraimn, 

A, having a quantity of sugar in bulk more than snfiicieat to till m 
‘hogsheads, contracts to sell B 20 hogsheads of it After the contract, A 
'fills 20 hogsheads with the surgar, and gives notice to B that the hor^sbeads 
ate ready, and requires him to take them away. B says he will take them 
as soon as he can s By this appropnation by A and assent by B, the 
sugar becomes the property of 0 . 

84 * Where the goods are not ascertained at the time of 
Ascertainment of goods by makmg the coBtract of sale, and, by the 
selier*s selection. terms .of the contract, the seller Is to do 

an act with refereoce to the goods whach camiot be 'done until 
are appropriated to the buyer,- the seller has a right to select any 
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goods answering to the contract, and, by his doing so, the Rood- 

are assertawed. , , , , ® 

lUmiraiwn. 

B agrfes with A to purchase of him at a stated price, to be oaid nn = 
fiiedday.so maundsof rice out of a larger quaosity in A’s granafy. ft is 
agreed that B shall send sacks tor the rice, and that A shfii out the 
into tiie-n. B dues so, and A puts 50 tnaunds of rice into the sacks • The 

goods liave been ascertamed, ' B 

i 5 . Where an agreement is made for the sale ofimmove- 

Trani-fcr of owfiership o£ able and moveable propertv combinf^d ■ 
move:. ble property whe« soM the c wnersbiD of ih/ Jki 
together w'kh immoveable. . Anp-c 6 i c PfOpeny: 

does not pass beiore the transfer of the"' 
,, immoveable. prdpeny. 

Illustration, 

A with B for the sale of a bouse and furniture s The owner^hm 

of the furnii-ure does not pass to B until the house is conveyed to B. ^ 

S8. When goods have became the ^ 
property of the buyer, he must b»r anyt 
loss arising fram their destroctioji^^^^^^'^^^^^^b^^^ 

injniy. 

■ ■ . Mlusirations,' 

fa.) B ofiers and A accepts loo rupees for a stack of fire-wood stan- 
ding on A’s premises the fire-wood to be allowed to remain on A’s nremkl 
till a certain day, and not to be taken away till paid for. Before paySrnt 

to, 

, .A ^’°°° for a picture at a sale by auction After 

the bid, It 13 injured by an accident. If the accident happens before the 
hammer falls, the loss tails on the seller j if afterwards, on A. 

87. When there is a contract for the sale of goods not yet 

. Tiausfer of ownership m a:s:isteoce, the ownerslilp of the mods 


Busier to 'boar loss after 
goods ha¥e 'become his 
property. 
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kQldsthe in%o at his disposal; 'The owmmUp of the «... 

IIS B from the date of the acknowledgment * 

0 ) A, for a stated price, contracts that B mav take 
crops that shall he grown on .Vs land in simcesmtm to “the croot .'S 
■standing, Umler this contract. 8 with the assent of A takes 
of some Cfojr^ grown in successicm to the crops standing at the ! r I** 
comract : The ownership of the eroos, wheJ taken 

fcA A, for a stated price, contracts that B ma? take knA 
that shall be grown on his land in succession to the crops then 
Under thm contract, B applies to A for possession of some cLos 
m succession to the crops which tvere standing mt the time of 
5 iMssstmmn t The ownerabip of the crops has mt 


88. A coatraci: for 

■v.,;. .Cootract-ta seii and deli* 
yerat future daj? jgfoods not 
•in aelier’s possftssi*jn at date 
of cooferacr. 


tlie sale of goods to be delivered at a 

iiilore day is biridfog, trioiigh the ff-jodsj 
are not b% the , passessiori of the 3 « 4 pr 


at the time.ol maiang /tlie ■ comraeL aiid 

r I X time, be has qo reason* 

^ abi-j expectatioQ of acqoinag taem otheiwise thm by purchase. ' 

lUustraiim, 

A contract^ on the first January, to sell B 50 shares in the £?«,»• 

Indian -Railway Company, to be delivered and paid for on »he drst 

of the same year. .A, at the time of making the contract, is not in on “ 

'Session of any shares The contract is valid, . 

39. Where the price of goods sold is not fixed by the con- 
Deterrainatinn of price not •■toct of sale, the buyer is bound to 
fixed by contract. pay the seller such a price as the 

Court considers reasonable. 

Ulusimiwn<, 

B, living in Patna, orders of A, a coach-builder at Calcutta, a caro»„ 

Of a particular description. Nothing is said by either as to the price tP 
order having been executed, and the price being in dispute Ltween th! 
buyer and the seller, the Court must decide what price it considerTrSaon^ 

||p|€s# 

JDeUvery,^ , 

90. Deliveiy of goods sold my ' be made by doing anything 

Delivery how made. which has the efiect of putting theta 

m the possession of the buyer, or of 
4ny person authonsed to hold them on his behalf 
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, Mlmtraiions^ 

(a.) A sells to B a horse, and causes or permits it to be removed from 

As Stable to B s ; The removal to'B^s stable is a delivery. 

(d.) B in England orders i_oo bales of cotton from A, a merchant of 
Bombay, and sends his own ship to Bombay (or the cotton : The onttin? 
Ihe cotton on board the ship is a delivery to B. PS 

(c.) A sells to B certain specific goods which are locked up in a go- 

Ss,-, '• “« ■» “I 

t A ^ specific casks of oil. The oil is in the warehouse 

of A, B sells the five casks to C A receives warehouse-rent for them 
ftom C ; Tnis amounts to a delivery of the oil to C, a., it shows an assent 
on the part oi A to hold the goods as warehousemen of C. 

(a.) AsellstoBjomaunds of rice in the possession of C, 'a ware, 
houseman. A gives B an order to C to transfer the rice to B, and C as- 
Mats to such order, and transfers the rice in his books to B- This is a 


^ toseli is five tons of oil, at i,ooo rupees per ton, to be 

paid tor at the time of delivery. A gives to C, a wharfinger at tvhose 
wharf he had twenty tons of the oil, an order to transfer fivS of them into 

tne^name of B. C makes the transfer in his bocks and Mves A’s ch-rk a 
motice of the transfer for B. A's clerk takes the transfer notice to B, "and 
Oifen- to pve it to him on payment of the price of the oil. B refuses to 
pay : There has been no delivery to B, as B never assented to make C 
his agent to hold for him the five tons selected by A. 

8i. A delivery to a wharfinger or carrier of the goo Is sold has 
Effect of delivery to whar- same effect as a delivery to the bover 
finger or carrier. but does not render the ' ' 
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Mimsifaiimi* 

fif.) A sliip arrives ia a harbour laden with a cargo ooasigaed to A^, 
the buyer ol tlie cargo. The captain begins to discharge it, and delivers 
over part of the goods to A in progress of the delivery of the whole t This 
is a delivery of the cargo to A for the purpose of passing the property ia 
the cargo* • ■ 

0 .) A sells to B a stack of firewood, to be paid for by B on deiivery* 
After the sale, B applies for and obtains from A leave to tak? away some 
of the firewood s This has not the legal effect of delivery of the whole. 

(c.) A sells 50 maunds of rice to B. The rice remains in A^s warehouse.* 
After the sale, B selis to C 10 matinds of the rice, and A, at B’s desire^ sends 
the 10 maunds to C, This has not the legal effect of a delivery ol the 
whole. 


93. In the absence of any special promise, the sellar of;' 

dell- goods is not boimd to deliver them 
ooti! the buyer applies for delivery.* 


Seller not b^Mod to 
ver until, buyer applies lor 
delivery, ' 


84 . I« the.. 
Place of delivery. 


. abseoce .of.: any- special, promise as to delivery, ' 
goods 'Sold ' are at the • 
,.,:,,, place: at wMch they, are; at, 
the sale : and goods contracted to be sold ^ are to be delivered at 
the place at which they are' at the time of the contract for sale, or 
If Roi then 10 existence, at the place at which'the? are produced. 

Sem/s £tm. 

9 5. Unless a contrary intention appears by the contract,, a 

r iier’s lien ^ goods as long 

® ^ *® • ats toey remain in his possession, and 

the price or any part of it remains tjnpaid.|: 

96 . Where, by the contract, the payment Is to be rnade at a 
KLieii whefe payment to be filtnre da}% but BO thns ^ is fixs;! for the 


made at a future day, but 00 
time fixed for delivery. 


delivery of the goods, the seller Jms no 

lien, , a,nd ... the buyer is enti led to ..a. 

present delivery of the .goods without payment. But, if the buyer 
becomes Insolvent before delivery of the goods, ■ or, if tuc time ap- 
pointed for payment arrives before "the delivery of the goods, the 
seller' may retain the goods for 'the price. 


* S0^ s 4d, $u^m, 

t For the amottuttol the 'purchase- moo ity. 
'■ : I Or uiiteodered^ 
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Expimaihn , — A person is Insolvent who has ceased to paj 
„ , » , ^ his debts In the usual course of bus!-. 

lDso¥eiicf defined* , ^ 1 ^^ Ig j^^^pable of paying 

them. 

JUustraMm* 

A sells to B a quantity of sugar in A^s warehouse. It is agreed that 
three months' credit shall be given. B allows the sugar to remain in A's 
warehouse. Before the expiry of the three months, B becomes insolvent. 
A may retain the goods for the price. 

S7* Where, by the contract, the payment is to be made at 
a future day, and the buyer arows the 
Seller's lien where payment gocds to remain in tk'j possession of the 

S;d“buj"r%Hc.i“‘g<S,dfto ““‘i does not then 

remain m seller's possession, pay for them, the seller may retain tne 
goods for the price. 

IUusiraiion» 

A sells to B a quantity of sugar in A^s warehouse. It is agreed that 
three mcf.ths’ credit shall be given. B allows the sugar to remain in A's 
warehouse til! the expiry cf the three months, and then does not pay for 
them : A may retain the goods for the price. 

98. A seller, in possession of goods sold, may reiain them 
Seller's lien against sub- the price against any siibsequen 

sequent buyer. buyer unless the seller has recognized 

the title of the subsequent buyer. 

p S^opfage in irandi, 

ea A seller who has parted with the possession of the 
■ Power 'Of seller to stop in goods, and has not received the whole 

transit. ■ price, may, if the buyer becomes in* 

^solvent, step the goods while they are in transit to the buyer. 

100. Goods are to be deemed in transit while they are In 
" When goods are to be pos^cssicu of the carrier, or lodged 
nl«e«fied in transit. at any place in the course of transmis* 

wn to the buyer, and aie rot yet’ come into the possession of the- 

"teyer, or any person on h;s behalf, otherwise than as being in pos-* 
of the carrier, or as being so lodged* 

' ' ’ ' lUmiraiims* ‘ . 

•' , (A')' B,' 'living'; at Madras,, prders got 'ds of A ?atoa, aud directs that 
'they shall be to Calcutta^ and ther# 


miimcf* * $5' 

delivered to C,^a wliarifiger,- to be 'forwarded' -to Madras' Tiie goods, 
While tbey ate m tlse possessioo of C, ate io' transit. . 

C^4 8, at Dell»i» orc3i-rs goods of 'A at Calcutta. A -consigns and 
fotwaras the goods to B h*. ,l)eihi«. On ’arrival there, they are taken to the 
warehouse of B» and left the»*e. B refuses to receive them, and imme- 
diately afterwards stops p.-.yiment ? The goods are in transit. 

(c.) B, who lives at Pu-ia, orders g--:?od 3 of A at Bombay. A sends 
them to Puna by C, a carrii^r appointed by 8. The g'mis arrive at Puna, 
and are placed by C, at requeit, in Os warehouse for B: The goods 
are oo longer In transit. . - ■ 

id.) B, a merchant of Lorjdon, orders ?po bales of cotton of A, a 
merchant at^ Bombay. B S5:ads his own ship to Bmmb'sy tor the Ci^iton t 
1 he transit Is at an end wher: the cotton Is d*^livered on toard the ship« 

(a) B, a merchant of Lo-*toon, orders soo bai^s of cctt^’c of A* a 
mercbant’ at Bombay. B sends his own ship lo 'dvmh^y for the eottott.. 
A delivers the cotton on board the ship, and rakes bills of lading from.. 
the master, making the c-4ton deliverable ro Ato order >' r a$s*gns The 
cotton ^ arrives at Londo-”, but, before coming ifi‘o B’s possf*SHiout B be- 
comes insolvent. The cotton has not bav-n paid for : A may stop the 
■cotton. 

101 . The seller's right of, steppage doe- net, excepr. iii the 

Continuance of eight I't cases herr. meniioiied, cease oa 

Stoppage. the buyer’s re-selling the goods 'while 

f» transit, aid teceivtog the price, but coutinues imiil the goods 
have been delivered to 'the second buyer, or to some person on biS- 
beimlf. 

102. The right of stoppage evades If the buyer,- having 
Cessation of righi: on ss- ootained a cdif of lading Of other do- 

signment, by buyer, of bsli CUIBerjt S\'Ow|rig title’ tO the gOOds,^' 
of lading. assigns it, while the goods arc In transit, 

to a second bu)'er, who is actir-g in good faith, aod who give.s valu- 
able consideration for them. 

lUtisiraiians. 

(lO.) A sells and consigns certain goods to B. and sends him the bill of 
lading* A being still unpaid. B becomes insolvent, and. while the goods 
are in transit assigns -the bill of lading fo.r cash to C, who i$ no?, aware 
of his Insolvency I ’ A cannot stop the goods in transit. 

CA) A sells and consigns certain goods to. E, A being sf’iil unpaid*, B’ 
becomes insolvent, and, while the goods are still in transit, a-signs ^th® 
bill of ladinglor cash to C, who knows that B is, insolvent s The assign^ 
went not being in good faith, A may sfeill -stop -the goods in transit. 
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[Act IX 



^ instrument of title to 

««®h.f°dsbywa?of pi^d.^%oTcure 

good faith, the selJer canSt upon it i„ 

P.e^8» o< Sp "" “ 

illustrations* 

assigns\hl Ml onfdi’ng fo^r7hfrtoods®to“c\’^ ^ 

to stop ^egoods except on 

assigns the’^bill of lading® or fCt ‘ood3°tVc^?l“® M;°°° ‘'“P®®®- ® 

tender to C of the 5,000 rupeesr^ ^ m transit without payment or 

104. Tne seller may effect stoppage in transit, either by 
Stoppage how effected. possession of the -roods 

carrier or other rfAnrtojf ^ giving notice of his claim to the 

earner or other depository m whose possession they are. 

105. Such Snotice may be given, either to the person who has 
Notice of seller’s claim. immediate possession of theooods 

TV)cc^..-.airtrt T .! i pHncipal whose servant ha*? 

»d .rpSS" 

i« s™ » pS“ ™> 

20 a. Stoppage in transit entities the seller to hold the goods 
Right ofseller on stoppage. ®‘0PPed until the price of the whole of 




06 Hm 8 iCT. 


57 


Ihem^^tiie seller, havfug a ' lien m ' tht goods, or hairing stcp)ped 
them In transit, Eiay. after giving notice , to, the bnyer of' bis laten- 
llon to do sOt re-sell them alter the lapse of a reasonable time, and 
the buyer must bear any loss, but is not entitled lo any profit, 
which may occur on such re-sale, 

. , T$fk. 

1 08. No seller can give to the buyer of goods a better title 
Tifcii? conveyed by seller of ^0 those gcods than lie Ims hlmscIf, 
goods to buyer. except in the following cases:— 

Mx€e$itm /.—When any person is, by the consent of the 
owner, In possession of any goods, or of any bill of ladina, dock- 
warrant, warehouse-keeper's certificate, wharfinger's certificate, or 
warrant or order for delivery, or other document showing title to 
goods, he may transfer the ownership of the' goods, of which 
he is so in possession, or to which such documents relate, to any 
other person, and give such person a good title thereto, not- 
withstanding any in sf ructions of the owner to the contrary Pro- 
vided that the buyer acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that, the 
person in possession of the goods ■ or documents has no right to sell 
the goods. 

2 . — If one of several ' joint owners of goods has the 
sole possession of them by the permission of the co-owners, the 
ownership of the goods Is transferred to any person who bifs them 
of such joint owner in good faith, and under circumstances which ^ 
are not such as to raise a reasonable presumption' that the person 
In possession of the goods has no right to sell tiiem. 

Mx€$ptmn j, — When a person has obtained possession of 
goods under a contract voidable at the option of the other party 
thereto, the ownership of the goods is transferred to a third person, 
who, before the contract Is rescinded, buys them in good , faith of 
the person In possession, unless ' the circumstances which render 
•die contract voidable amounted to an oience committed 'by the 
person in possession or those whom' he -represents. 

■ In this case the original seller is entitled to compensation 
from the original purchaser for any loss which the seller may have 
'Suslamed by being prevented from rescinding the contract. 

* It has been held that this eatceptioa does not apply * where there is- 
..-only a qualified possession* such as a hirer of goods has, or where the pos* 
session Is for a specific pmpgseJ^^^Gr&mwmd'v^ Holqueiie^ la 8 . L,R. 46 
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Mmiraiims* 

(a,) A buys from B, in good faitb, a cow whicK B had stolen from C s; 
The profjerty in the cow is not transferred to A. . ' ' 

(k) A, a merchant, entrusts B, his agent, with a bill of lading relating 
to certain goods, and instructs' B not to sell the goods for less than a cer- 
tain price, aftd not to give credit to D< B sells the goods to D for less* 
than that price, and gives D three -months* credit ; The property in the 
goods passes to D. 

(f.) A sells to B goods of which he has the bill of lading, but the bill 
of lading is made o ft lor delivery of the goods to C, and it has not bees 
endorsed by C i The property is not transferred to B. 

(d,) A, B, and C are joint Hindu brothers, who own certain cattle in 
common. A is left by B and C posses.'iion of a cow, which he sells to 
D. D purchases Bomi fide The propt-rty in the cow is transferred to D. 

(e.) A, by a misrepresentation not amounting to cheating, induces B 
to sell and deliver to him a horse. A sells the horse to C before B has 
rescinded t'^e contract : The property in the horse is transferred to C j and 
B IS entitled to compensation from A for any lo s which B sustained 
by being prevented from rescinding the contract. 

(/.) A compels B by wrongful intimidation, or induces nim byebeat- 
ing or forgery, to sell him a horse and, befo/e B rescinds the contract 
sells the horse to C : The property is not traniferrt;d to C. 


Wafrant%\ 

109. if the buyer or any person claiming under him is, by 
Seller's responsibihty for reason of the invalidity of the seller's 
badness of tif.ie. title, deprived of the thing sold, the seller 

is responsible to the bnyer or the person claiming under him for 
loss caused thereby unless a contrary intention appears by the 


110. An implied warranty of good- 
ness or quality may be established by 
the custom of any particular trade. 

111. On the sale of provisions* 
there Is an implied warranty that they 
are sound. 

of goods by. sample^. there Is an Implied 
■ warranty that the' bulk Is equal in qustilty 
to the sample.^ 


EstabHshmtint vi implied 
warranty ot goodness or 
quality. 


Warranty of sets'idness 
iippiied on sale of provitiions* 

112* On the sale 

’S^fcranty of bulk impiled 
©n-saieof goods by sample* 
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118. Where goods are sold as being of a cenam denomiaa- 
’**’5“ 'ion, there is an implied warranty that 
‘ they are such goods as are commercially 

fhA 1 , cienoRiination, alihoiigii 

the bulk^ boi-5ght them by sample or after inspection of 

contract specifically states that the 
gws, mough sold as of a certain derr- mination, are not warranted 
ro De ot that denomination, tfjiere is no implied warranty. 

1«L*m Sj ® “''ii® ■*° ® ®f " 'rasie silfe " then on its- 

C-Ucotta: There is an implied warranty by A 
known in the marker, under the denomina- 

lion or “ Wfisie silk 

of « sampi^and after having inspected the bulk, loo bale* 

in fSie n.-.-W?' M r-°- *a' f proves not to be such as is known 

in the market as "hair Bengali” There is a breach of warranty. 

114. Where goods have been ordered for a .spet ified purposes* 
t^rranty where f/u ds t-r- for which goods of the denomination 
deredfwaspe.itj-ci imruose. menUoned in the order are usually sold, 
mere is aa implied warranty by the seller that the goods supplied 
are fit for that purpose.* • 

lUmiraiion, 

& 5 copper far sheatk'ingf « vessel* 

Aj 00 this order, supplies copper s There is an implit.d warraoiy that tli« 
copper IS fit lor sheathing a vessel, . . 

■ . 115 . Upon the sale cf an article 
; . pf a well-known ascertained kind, there 
is no implied warranty of its iiiness for 
any particular purpose. 

lUustratim, 

*<c? ^ writes to A, the owner of a patent invention for cleaning cotton— ■ 
5ena me yow patent cotton cleaning machine to cJtan the cotton at mf 
factory. A sends the machine according to order x There is m Implied- 
warranty hy A that it Is the article known' as A*« pMent cotton* cleaning ■ 
machine, bat none that It is fit for the particular purpose of cleaniuff the 
cotton at B’s factory, ' ■ ' ■ ‘ ^ - 


' Warranty on sale of article 
of ' Well-known ascertained 
Kmd, 
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118. In the absence- of fraud, and of anj express warranty o£ 
Seller whm not responsible qtiality, the seller of an article ■ which 
for latent defects. answers the description under which it 

was sold is not responsible for a latent defect in it, 

lUmtraiion, 

A sells to B a horse. It turns out that the horse had, at the time of 
|h@ sale, a defect of which A was unaware ; As is not responsible for this. 

117. Where a specific article, sold with a warranty, has been 
Buyer’s right on breach of delivered and accepted, and the war-, 

warranty. ranty is broken, the sale is not thereby 

.rendered voidable, but the buyer is entitled to compensation from 
|he seller for loss caused by the breach ot warranty. 

Illustration, 

A sells and delivers to B a horse warranted sound. The horse proves 
to have been unsound at the time of sale : The sale is not thereby rendered 
voidable, but B is entitled to compensation from A for losf caused by the 
iinsoundness. 

118. Where there has been a contract with a warranty for 

P Right <i buyer on breach s^Ie of goods wcich, at the time of 
of warrancy in respect of the contract, were liot ascertained or not 
goods not ascertained, in existence, and the warrant is buoken, 

the buyer may accept the goods, or refuse to accept the goods when 
tendered, 

or keep the goods for a time reasonably sufficient for examin- 
ing and trying them, and then refuse to accept them: Provided 
that, during such time, he exercises no other act of ownership over 
'them than is necessary for the purpose of examination and trial. 

In any case, the buyer is entitled to , compensation from the 
seller for any loss caused by the breach of warranty; but, if he ac- 
cepts the goods, and intends to claim compensation, he must give 
notice of his intention to do so within a reasonable time after dis- 
covering the breach of the warranty. 

Illustrations, 

('».) A agrees- to sell and, without application on B's part, deliver to B 

Wes of unascertained cotton by sample. Cotton not in accordance 
'■Wtti-'aaiicnple 1$ delivered to B B may return it if he has not kept it longer 
‘ than a reasonable time for the purpose of examinatioji. 

. (k} BJagrees’ to buy ■’of' A twenty 'five sacks of dour by sample. The 
, dour, Is delivejed to B, who-pay^tlte prtc^i’ B, upon examinatiouj finds it: 
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not now resciS™he^contract^Md^*r"c over^ ®®"' 

compensation from A for any Inas caused by tLS of 

are dilLred^'S; dT^otfol "TkZ \ ‘h* »hoea 

^MuCsiiUMfOMSt: ' 

IIB. Wtathessller SMds »,h. b.,-e, good, 00 : ordaed 

J«.S'S"S"'S.'S Se .„®2cL.°2fS'il" “>■ 

are seat wifch goods ordered. ^ »tcep. aay of the goods So SCiHl 

tte goods ordered from tile sepamiiag 

lustration, 

a hamp^rti^lL^Sef “>'A i- 
'■refuse to accept an/ not been ordered . A ma^ 

toLtptf to him, this amounts to a brefeh of ?te 

coiltraci: of sale, 

121 . When goods sold have been delivered to the buyer the 

SS'S."“J"£'“’ i" ."f-™" '* ^ 

pay price at time fixed. ® failing to pay the 

Stipulated by the contract that^fshLfbete^^^^^^ 

122. Where goods are .sold by auction, there is a distinct 

transferred as each iot'is to Sed^doJj. ® 

Effei^f «S0 Of Pte- 

preteSd bSnfeti ^aisi biddings to raise the price, the 

price, ® voidable at ' tfie opiioa of the- 
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CHAPTER ¥ill. 

Of iKBfiHNIXY AN3D GUARANTEE. 

124. A contract by which one party prom^es to save the 
« Contract of indemnity Other from losg caased to him by the 

conduct of the promisor himself, or br 
the conduct of any other person, is called a ** contract of indemnity/^ 

Illustration, 

A' contracts to idemnify B against the :.CQmeqmmes of any proceed- 
ings which C may take against; B in respect of a certain. sum of 200 rapeesi 
This is a. contract of idemnity. 

125 . ■ File promise.e in. a .^contract, of WeiBnity,' ' withte' 

Right of iiidemnity-bolder *6 scope of his authority, is entitled to 

when sued. , :recoveriroi3a;;.the, promisor— 

(i) all damages which he may be compelled to pay in any 
suit, in . respect of any matter to which the promise to indemnify 
applies; 

(a) ail ccsis which he may be compelled to pay In any sucli,^ 
suit if. in bringing or defendingit, he did not contravene the orders 
of the promisor and acted as it would have been prudent for him. 
so act in the absence of any contract of identity, or if the promisor 
■authorised him to bring or defend the suit ; 

(3) all sums which he may have paid utuler the terms of any 
.compromise of any such suit, if the compromise was not contrary 
10 the orders of the promisor, and was one which it would 'have been 
prudent for the promisee to make in the absence of. any contract 
0f indemnity, or if the promisor authorized him to compromise ihe 
suit. 

laa A " contract -of guarantee ” fs a contract to perform the 
Contract of guaraotee/^ promise, or discharge the liability, of a ' 
surety/* ^'prmci pal debt- third persoB ill case of liis default The 
,or/* a«d"*creduor/' person who gives the guarantee is called 

surety;*' the person in respect of whose default the guarantee 
'is ciled the principal debtor;** and the person ^ to whom 
!il^4^g|hi|fapiee is given is called the creditor/* A guarantee may 
oir^, or written. 

Anything done, or. any promise made, |or the benefit of 
C^iderjojiho fot «u»r. tfie prmdpal debtor, may be a sufficient 
‘ conaieit^n to the surety for giving the 
‘ ■ guarantee., ' '' ' 




mnmAm, 



Ctf.) B fccpests A to sell mi 

requt of P^ym'nt % B A L to“ “ 

, / consideration for O XmL “'***' ®*- 

*.». .p.« „ ,„, „„ =■ jC ’'S^^LStsf "■■ 

128 . Tte SaMIly d jte „j. j. ' 

Suretys liability. ot the pr mcipaj debtor unlej*. if l 

otherwise provided by toe contrac.. 

lilu^trutiGn^ 


"Coi^lmumg giiaraatee*’' 


, -- wil is cistfcnoiired bv C ic li-. «*« accept 

it if '“ “>■ '•““* "i 'K,.,:' sss 

“ continuing guarantee.’' ® 

A, in consideration that B will emo'W r* 5« .. 

of B s ztmindariy premises B to be resoonsi^V^ t- 2.1 

ropees, lor tb© due collection and payment bv C of tK ol S.ooo 

eontiiiidag gmmniti^. oy c of those rents s This is a 

(A) A guarantees payment to BtS tea‘d**»W 4.1, 

for any tea ha may, trom time to time tuBoirtl r of £too, 

tea to above the vaine of ;^ioo, and C rf *7 ^ .^‘OPPf'Cs C with 

P iea C with tea to the v^l^of iil v B iup- 

rcxirsKr'-"- «■■ 

^^*?tzs\s\rs%s fjt rsinTft"' r"- >■■ 

to C» C pays ror them* . Afterwards b' ^ five sacks 

does not pay for,- Tbe^gaarantee^gitea fav a"LT C 

gnarantee, and aocordingly hf ie not Iia 4 for tte^ice oflL forS® 


' ISO* A. coJcitlMlag' 

Ewcatlon of Continnieir 
guarantee, ■ ■ ',i \ ^ 


mrmme Mmfm my time fbe revoked ■ 
bjf the surety,-’ "as to fmttire traiisactloas 
by uoiice to the 'creditor. ’. ^ 
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Illustrations, 

* 

(fl.) A, in consideration o£ B’s discounting, at requests bills of 
exchange for C, guarantees to B, for twelve months, the due payment of 
all such bliis to the extent of 5000 rupees. B discounts bills for C to the 
extent of 3,000 rupees. Afterwards, at the end of three months, A revokes 
the guarantee : This revocation discharges A from all liability to B for 
any subsequent discount. But A is liable to B for the 3^000 rupees on 
.default of. C. 

(^.) A guarantees to B, to the extent of 10,000 rupees, that C shall 
pay all the bills that B shall draw upon him. B draws u^on C, C accepts 
the bill. A gives j?otice of revocaiion. C dishonours the bill at maturity ; 
A is liable upon his guarantee, 

131. The death of the surety operates, In the absence of any 
Revocation of continuing Contract to the Contrary, as a revocatioa 

guarantee oy surety's death, of a . continuing guarantee, SO far ■ as 
regards future transacdons. 

132. Where two persons contract with a third person to un» 

Liability of two persons, dertake a certain liability, and also 

primarily liable, not affected contract with each Other that One of 

ftemttaSTail S“all be liable only on the default 

lyon other's default. of the Other, the third person not being 

a part}' to such contract, the liability of each cl such two persons 
to the third person under the first contract is not affected by. the 
existence’ oi the second coiitract, although such third person may 
have been aware oi Its existence. 


Ulusiration, 

A aud B make a joint and several promissory not© to C. A makes it, 
in fact, as surety for B, and C knows this at the time when the note is 
ixi.ade; The fact, that A, to the knowledge of C, made the note as surety 
for B, is no answer to a suit 'by C against A upon the note. 

183, Any variance made without the surety's consent in the 
Discharge of surety by terms ol the contract between the prin*, 
ivariancein terms of contract, dpal and the creditor discharges the' 
surety as to transactions subsequent to the ‘variance. 

, ; lUusifations* 

. ir ^ becomes surety to C for B's conduct m a manager in Cs bank. 
Afterii^rds, B.aod C contract, without A's consent, that B's salary shall be 
and that be shall become liable for one*fourth of the losses on 
wertoft* S allows a customer to overdraw, and the Bank Joses a sum 
lol.mofley Is discharged from his suretyship by the variance wa# 
without hl^''<^n»shf,.an'd is not liable to make good this loss. - \ 


■IMAlMiiyiiiiiiirff I r ififiA' 
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iK) guarantees C against the misconduct of 8 in an ofice to whicls 
B is appointed by C, and of which the duties are defined hf an Act of the 
legislature* By a subsequent Act, the nature of the affi‘-‘e is materially 
altered. Afterwards*, B ml'iconducts himse:f s A h discharged bv the 
change from future llabsiity under his guarantee though the misconduct of 
B Is in respect of a doty not affectod % the later Act. 

ic.) C agrees to appoint B as his clerk to sell goods at a yearly- salary 
upon A’s becoming surety to C for S^s duly accounting for moneys re- 
ceived by him as such clerk Afterwards, without A*s knowledge or con* 
sent, C and B agree that B should be paid by a commission on the goods 
sold by him, and not by a fixed salary : A is nat liable for subsequent 
..iBisconductof' B» ■ ■ ■ ■ 

(d,) A gives to C a continuing guarantee to the extent of 3,000 
rupees for any oil supplied by C to B on credit. Afterwards B becomes 
embarrassed, and without the knowledge of A, B and C contract that C 
shall continue to supply B wito oil for read*/ money, and that the pay- 
ments shall be applied to the the?i existing debts betw:.*en B and C : A 
' is - not liable on his-' guarantee for any -goods supplied rafter this new ar»- 
mngement . 

(e,) C contracts to lend B 5,000 rupees on the first March. A 
guarantees repayment. C pays the 5,000 rupees to 8 on the first January » 
A is discharged from hk liability, as the contract has been varied, iia-rmich 
as C might sue B for the money before the first of March. 

134. The surety is discharged by any contract between the 
Discharge of surety by credi*or ai»d the principal debtor, by 
release or discharge of prio- which 'the pnijcjpal debtor Is released ; 
cipal debtor. omission of the cre- 

ditor, the legal consequence of which is the discharge of the prin- 
cipal debtor.* 

fo.) A gives a guarantee to C for goods to be supplied by C to B. C 
supplies goods to 8, and. afterwards B becomes embarrassed, and contracts 
With his creditors .{Inckding C) to assign to them his prOi^erty in con- 
sideratloo of their releasing him from their demands : Here B is released 
from his debt by the contract with C, and A is discharged from bis 
suretyship. 

■-5 ) A contracts with B to grow a crop of indigo on Ak land, and to 
deliver it to B at a fixed rate, and C guarantees A^8 performanc.^ of this 
contract. _ B diverts a stream of water which is necessary for irrigation of 
A^s land, and thereby prevents him from raising the indigo : C in wt- longer 
liable on his guarantee. ' ” . ' ' 

Cc.) A contracts with B for a fixed price to build a house for 8 within 
a stipulated fcimei B supplying the -'necessary timber, C gu*^rantees A‘s 
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Discharge of stirefy when 
or editor compnunds with;, 
gi ves tirrie to, or agrees not 
to tiie, principal debtor. 


Surety not discharged person, and not with the principal 

third person to g ive time to the Surety is UOt d]sch8,rg*ed. 

principai debtor. , ■ ' 

Illustration^ 

C, the holder of an overdue biii of exchange drawn by A as surety 
£or B, and accepted by B, contracts with to give time to B : A is not 
;:;;',dlsohaig0i 

137. Mere forbearance on the part of the creditor to sue the 
Creditor’s forbearance to, principal debtor, Or to euforce any other 

sue doe snot discharge surety, remedy against him, does not, in the 
absence of any provision in the guarantee to the contrary, discharge 
ihe surety. 

Illustration. 

B owes to C a debt guaranteed by A. The debt becomes payable. 
C does not sue B for a year after the' debt has become payable s A is 
,not discharged from his suretyship. 

138. Where there are co-sureties, a release by the creditor of 
Release of one co-surety Due of them does not discharge theothen ; 

does not discharge othsfs. neither does it free the surety so released 
from his responsibility to the other sureties,* 

189. If the creditor does any act which Is Inconsistent with 
s Discharge of surety by rights of the Surety, or omits to do 
creditor's act or omission s.ny act which fais duty to the surety 
impairing surety’s eventual requires him to do, and the eventual 
reme y* ^ remedy of the suretv acraincf fhia. 
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reaches cortam stasres. A beC'-imm mLfw 

f^I ?>erforma-,=e of the .contract. C, «.ith=,u\ the 
ihe^^repayten^’t*'**^' *° ® ‘"^‘»bnonts . A i. <Ju=h;rged by 

(*•) C lends money to B on the security of a joint and several 
mwsory note made in C’s favour by B^and bM as 

^ fufoiture, which gives power to C tn 

' quentlv c”1el?’ ‘^ 1 ’^ discharge of the note. Subse- 

^ ® furniture, but, owing to his misc,iridii-*t auJ wilfi*! 

oftif ;;:r “ *“*" p™* - -’““i = ^ - <fi-f>-ged f^rui;,-;; 

fidelih,’ n ^ apprentice to B, and gives a guarantee to B for M’s 
fi he will, at least once a month 

make up the cash. B omits to see this done as promised and M 
«mbeazies r A is not liable to B on his guarantee. and M 

140. Where a guaranteed debt has become due, or default 
Rights of surety on pay- of the principal debtor to perform a 

ment or performance. guaranteed duly has taken piaca. the 

surely, upon payment or performance of all that ne is liable for 
IS mvested with all the rights which the crediior had against the 
principal debtor.f “ 

141. A surety is entitled to the benehtof every securiiy which 
Surety’s right to benefit of foe creditor has against the principal 

creditor's securities. debtor at the time wnen the contract of 

suretyship is entered int.), whether the surety knows of the e.ti3tence 
of such security or not; and, if the credaor loses or, without the 
consent of the surely, parts with such security, the -surety is dis. 
charged to the extent of the value of the security. 

Mmimtims. 

r hS"'L^ ^ ®’ *'1® ^'®®® '^“P««® ®“ fo« guarantee of A. 

L m$ also a further security for the 2,000 rupees a mort^aee of 

furaiturey C cancels the mortgage. B becomes ias, olveot; aad C mm 

vake oTthe * discharged from liability to the amount of the 

(if.) Ci-a creditor, whose advance to B is secured by a decree 
^ alio a g waotoe for thar advance frcm A. C afterwards takes BWsodt 
loewcutioo under the decree, and then, without, the kaowleJg- of A 
;draws the execution ; A is discharged-!:' ^ ^ i* witii* 


supfa» • ' ■ . 

f For example, the right to stop in transit. 

I S* 139, supm,, : ■/ : - 
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(tf.) A, as surety for B, makes a bond jointly with to C, to secure a 
loan from C to B. Afterwards, C obtains from B a further security for the 
same debt. Subsequently, C gives up the further security; A is not dia. 
charged. 

142. Any guarantee which has been obtained by means of 
Guarantee obtained by misrepresentation made by the creditor, 

misrepresentation invalid. or with his knowledge and assentj con- 
cerning a material part of the transaction, is Invalid. 

143. Any guarantee which the creSitcr has obtained by 
Guarantee obtained by nieaus of keeping sileiice as to a 

concealment invalid. material circumstauce is invalid. 


Illustrations, 

(a,) A engages B as clerk to collect money for him. B fails to account 
for some of his receipts, and A, in consequence, calls upon him to furnish 
.security for his duly accounting. C gives his guarantee for B’s duly ac- 
counting. A does not acquaint C with B*s previous conduct. B afterwards 
.makes default ; The guarantee is invalid. 

A guarantees to C payment for iron to be supplied by him to B to 
the amount of 2,000 tons, B and C have privately agreed that B should 
pay five ^ rupees per ton beyond the market-price, such excess to he ap- 
plied in liquidation of an old debt. This agreement is concealed from A ; 
A is not liable as a surety,| 

144. Where a person gives guarantee upon a contract that 
Guarantee on contract that the Creditor shall not act upon it until 

creditor shall not act on it another person has joined in it as co* 
until co-surety joins. Surety, the guarantee is not valid If that 

other person does not join.* 

145. In every contract of guarantee, there is an implied 
Implied promise to indera- promise by the principal debtor to 

nify surety- indemnify the surety ; and the surety is 

entitled to recover from the principal debtor whatever sum he has 
rightfully paid under the guarantee, but no sums which he has paid 
wrongfully. 

illustrations, 

(ia ) B is indebted to C, and A is surety for theidebt. C demands pay- 
ment from A, and, on his refusal, sues him for the amount. A defends ihe 
suit - having reasonable grounds for doing so, but he is compelled to pav 
.th’tf'atiOunt of the debt with ‘costs : f|e can recover from B the amount 
paid by him for costs as well as the principal debt* ' . 

‘ ' , , . ' * Bm s, '33, 
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if-) C lends B a sam of money, and A, at the reqoest of B, accept* a 

'bill or excftang’fi drawn by B apon A to r.ec?ire tho amount, C* the holder 
of the hill, demands payment of, It from A, and* on A’^ refusal to pay, sues 
him upon tlie oil!. A„ not having reasonable grounds for so doing, defends 
suit, and has to pay the amount of the bill and costs. He can re- 
cover from B the amount of the bill, bat not the sum paid for as 

there was no real groiincl for defending the acdi.n. 

(c.j A guarantee! to C to the extent of 2,003 rupees, payment for rice 
to be supplied by C J:o B. C supplies to B rice to a less amount than 2 ,ocso 
rupees, ,,, blit obtains frora A payment of ' the. sum of .2,000 m. pees in respect 
of the rice sopidjed^ A caoaol: recover from B more than the price of the 
dee actually suppikd, 

14!§. Where two or more persons are co-sureties for the same 
Co-$«ret!« liable ro con- debt ot duty, either jointly or scwerallyv 
tribute equidiy. rind whether under the same or dlierent 

contracts, and whetiier with cr withou: the knowledge of each other, 
■the co-sureties. In the absence of a?iy- coritrart to the cmiirary, ' are 
liable, as betw^een themseives. to pay eaci ao equal share of tae 
whole debt, or of that part of ic which remains uapiid by hie 
'|)rincipab%btb^ - 

. r . fiiusir aiions 

(a,) ■ A, B, and C are sureties to D for the sum of 3,000 rupees lent tOi • 
'E* E makes default in payment ; A, B, and C are liable, as between theai- 
:::seiye%.tb'plo^'' i',oo:o^v r' r ■ 

(b,), A, B, ajid C are sureties to D for the sum of je.ooo rupees lent to 
El and there is a contract between A, B, and C that A is to be responsible to 
the ex'.ent ol one quarter, 8 to' the extent of one quarter, and C to the 
extent of one half. E makes default in payment ; As bet\yeen the sureties 
A is liable to pay 250 rupees, B 250 rupees, and’ C 500 rupess. 

147* Co-sureties who are boundin' diferent sums are liable 
Liabijity of co-sureiies ^ pay equally as far as the limits 
bound in different sums. of their respective obligations permit;* 

(a^) A, B, and C, as sureties for D. enter into three several bonds, each 
In a different penalty, namely A in the penalty of 10.000 rupee:.?, be in that 
of 20,000 rupees, C in that of 40 coo rupees, conditioned for D’s duly ac* 
counting to E* D makes default to the extent of 30,000 rupees s A, B,, 
and C are each liable to pay io,ooa rupees . 

(d.) A, B, and C, as sureties for D, enter -into three several bonds each 
in a different penalty, namely. A in the penalty of 10,000 rupees, S im 
that of 20,000 rupees, C in that of 40.000 rupees, conditioned lot O’s duly 
accounting to E* D makes default to the extent of 40,000 rupees : A is 
I fable to pay so, coo rupees, and 8 and C 15,000 -rupees each, - ' ■ 
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(£:.) A, Bj and C, as sureties for ^D, enter into tiiree several bonds,, 
each in a different penalty, namely, A in the penalty of 10,000 rnpees, B in 
that of 20,000 rupees, C in that of 40,000 rupees, coriditioned for B^s duly 
accounting to E. D makes default to the extent cf yo^oco rupees i A, 
B, and C have to pay each the full penalty of his bond. 


CHAPTER IX. 

Of Baiilment,. 

148. A *’ bailment'' IS the delivery of goods by one persoo 
Bailment/’ bailor/' and to another for sotrie purpose upon a 

** bailee/’ defined. contract that they shall, when ’ the pur- 

pose is accomplished, be returned or otherwise disposed of accord- 
ing to the directions of the persons delivering them. The person 
delivering the goods is called the bailor." The person to wi?om 
ihey axe delivered is called the bailee." 

Explanation, — If a person, already in possession of the goodt; 
of another, contracts to hold them as a bailee, he thereby becomes 
he bailee, and the owner becomes the bailor, of such goods, although 
^%ey may not have been delivered by way of bailment 

149. The delivery to the bailee may be made by doing any 

Delivery to bailee how wbich has the effect of putting 

sKade. the gocds in the possession of the in- 

tended bailee, or of any person auihorized to hold them on his 
behalf. , - . 

150. The bailor is bound to disclose to the bailee faults in 
Bailor’s duty to disclose goods bailed, of which the bailor is 

taultsirt goods bailed. aware, and which materially Interfere 

with the use of them, or expose the bailee to extraordinary risks; 
and, if he does not make such disclosure, he is responsible for 
damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for 
such damage, whether he was or was not aware of the existence of 
such faults in the goods bailed. 

. ■' iUmiraiions, 

u , ,{«.) A letads a horse* which he kuows to foe vicious, to B. He does 
ml disclose the fact that the horse is viciom ■ The horse runs away. B is 
thrown ated injured; , Ads 'responsible to B for damage sustaiued. * 

^ ^ carriage Of.B*' 'The carriage is unsafe, though B is not 

^ It, A_ Is iujured t . Blir re^Ou^iWe ' to A for the Injury* 
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151. I 0 all cases of bailment,- the Is bomid to late as 

I * 1 I n care of' the- goods bailed to hitr. 

Care to betaken by bailee. ^ ,• ® j si 

asa-man of ordmaif prudence would, 

under similar circumstances, take of hfs own 'goods cl the 
bulk, quality, and value as the goods bailedd^’ 

152» The bailee, in the absence of any 'snecial, contract, iff> 
Bailee wben not liable fr.r not responsible for ‘ the loss, deMructioir- 
loss, &c., of ihini^s bailed. or deterioration of the thing balled if he 
has taken the amouiif; of care of it described in section 151 . 

153. A contract of bailment Is voidable at the opthin of the 
Terraination nf bailment bailor if the bailee does any act with 
by baike’s^ act incorsdsteist regard the goods bailed Incoasistesr* 

With condiSiuns. condition of the bailrnenL 


Uhistraiwn„ 

A lets ta B for hire a horss for his own riding. B drive 
in his carriage : This is, at the option of A, a termination of t 

154. If the bailee makes any use oi the goods ba 
Liability of bailee makmsj JS not according to the condit 
nhanthonzed iiise. c»f tToods bailment, lie Is liable to I 
v: .pensation-'-toahe-^bailoo::-' a 

arising to the goods from or during such use of them. 


he borsy 
sallment. 


lUusircMons* 

{a,} A lends a horse to B for his own riding only. B allows C,' 'a 
member of his family, to ride the horse. C rides with care, but ^ the horse 
' accidentally falls, and is injured j B is liable to make compensation to A 
lor the injury done to the horse. 

{if) A hires a horse in Calcutta from B expressly to march to Benares. 
A rides with due care, but marches to Cuttack instead. The horse ac« 
cidenfeally falls, and is injured t A is liable to make compensation to' B 
for the injury to the horse. 

155. If the bailee^ with the-comeut' of the bailor, mixes the 
Effect uf mixture,' with goods of tbe bailor With his own goods, 
l»ilor*s^cotise»i:, of his goods the bailor aod the bailee shall have an 
wish bailee^s* ioterest, in proportion to ; their respective 

shares^ m the mixture thus produced* 


* As to railway contracts, see the Indian Railways Act, 1890 (fX. of 
iSpdli s. ya. CA'also, as ,ta ' liability 'Of' common carriers, s. 8 of the 
Carriers Act '(III. of 1865). 
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isa li the bailee, without the consent of the bailor, mixes 
Effect of mixture without the ’ goods of the bailor with Ilfs 0\?ll 
, _,hai!Of^s,,,,cort$eut,, , .whan . the , goods, and the goods cau be separated 
g-oods 73 bs separated. , the property io the goods 

remains in the parties respectively ; but the bailee is bound to bear 
the expense of separation or division, and any damage arising from 
the mixture. 

^ Illusiration, 

A bails TOO bales of cottou marked with, a particular .mark' to B., B, 
without A's consent, mixes the loO bales with other bales of his ovi?n, bear* 
:log a .different ..mark,; , A iS'Cntitled to have his lOO bales returned, and^B iS" . 
bound to bear all the expense incurred in the separation of the bales and 
any other incidental damage. 

157. If the bailee, without the consent of the bailor, mixes 
Effect of mixture without goods of the bailor With bis own 

- ..... .consent. ...wh -...rhe.: :;■■■■ goods in.', such , a manner ythat,: ,it.',.''.is ■. 

goods C&nnov. be separated. ... ....pog^jble, ,tO, separate',; ^goods,;:' ■bailed: ^ 

from the other goods, and deliver them back, the bailor is entitled 
to be compeusa^’ed by the bailee for the loss of the goods. 

Illustration, 

A bails a barrel of Cape-flour, worth Rs. 45, to B. B, without A^s 
consent, mixes the flour with country flour of his own \vorth only Rs. 25 a 
barrel ; B must compensate A for the loss of his flour. 

158. Where, by the conditions of the bailment, the goods 

Reiiaynient by bailor of be kept or to be Carried, OF to have 

necessary expenses. work done Upon them, by the bailee for 

the bailor, and the bailee is to receive no remuneration, the bailor 
shall repay to the bailee the necessary expenses incurred by him for 
the purpose of the bailment. 

159. The lender of a thing for use may at any time require 
Restoratioa of goods lent return If the loan was gratuitous, even 

gratuitously. ' though he lent ll lor a specified time or 

purpose. But, if, on the faith of such loan made for a soecified 
lime or purpose the borrower has acted in such a manner that the 
return of the thing lent before the time agreed upon would cause 
Mm loss exceeding the benefit actually derived by him from lh« 
loan, the lender must, If he compels the return, indemnify the Bor- 
rower for the amount in which the loss so occasioned exceeds the ’ 
benefit so derived.^ 


^ S00 Story, f a 
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160« It Is the duty* of the bailee to 'retum or deliver, accord- 
R^tura of £ 5 :ciods bailed oo Ing to 'the' bailors directions, the gciods 
■expsMtiofi of time or accom- balled, without: deiuand, as soon as the 
plisbrneiifc of purpose. ; wlilch they \rere bailed has ex- 

pired, or the purpose for which 'th?*y were bailed has been accom- 
plished,* 

161. If, by the fault of the bailee, the goods are not returned, 
8ailee^s respon-.ibiiiry when delivered, Or tendered at the proper 
goods are not d«ly returned, time, he IS responsible to the bailor for 
any loss, destruction, or deterioration of the goods from that fime.t 

Termiimtkm r>f gratuitous 1^2. A gratuitous bailment IS .ter- 

bailment by death. minated by the death, either of the bailor, 

or of the bailee. 

168. In the absence of any contract lo the contrary, the 
Bailor entitled to increase bailee is bouud to deliver to the bailor, 
or prrdir from ff^;ods bailed. or acccrdmg to hfs directions, any in- 
crease or profit which may have accrued from the goods bailed. 

llhisiration. 

A leaves a cow in the custody of B to be taken care oh The cow has 
a calf i B is bound to deliver the calf as well as the cow to A, 

104 . The bailor is responsible to the bailee for any loss 
Bailor’s responsibility to ^’bich the bailee may sostain by reason 
bailee. th^t the bailor was not entitled to make 

the bailment, or to receive back the goods, or to give directions 
respect ing them, 

165. If several joint owners of goods -bail them, the bailee 
Bailment by several jomt ruay deliver them back to, or according 
owners* to the directions of, one joint owner 

without the consent of all in the absence of any agreement to the 
contrary. 

186. If the bailor has no title to the goods, and the bailee, In 
good • faith, delivers them , back to, or 
•aecording.to the directions of, the bailor# 
•the '-.bailee '..is not responsi'de to the 
owner -imre'spect of such deliveiT,$ 


Bailee not responsible on 
re* delivery to bailor without 
title. 


But ^4, 152, and, 170, the provisions of which 

this section must be subject, 

t As to railway contracts, see. the Indian Railways Act (IX. of 1890), 
712. . ' 

I' Sm the Indian Evidence Act (I. of iSya), s. 117. 



74 CONTRACT. [Act IS. 

167 . If a person other than the bailor claims goods bailed^, 

Righfc of third person claim- he may apply to the Court to stop the 
ing- gams bailed. delivery of the goods to the bailor^, and 

to decide the title to the goods, 

16il The finder of goods has no right to sue the owner for 

Right of finder of goods: compensation fcr trouble and expense 

voluntarily incurred by him to preserve 
the goodB, and to find out the owner ; but he may retain the goods 
against the owner until he receives such compensation ; and, where 
the owner has offered a specific reward for the return of goods lost. 

may sac for specific re- l^he finder may sue for such reward and' 
ward offered# may re’ain the goods until he receives 

1S%9. When a thing, which is commonly the subject of sale. 

When finder of thing com- IS lost, ,jf the owner caunot. with rcasoo- 
monly cm sale may sell Ft. able diligence, be found, or If he refuses, 
upon demand^ to pay the lawful charges of the finder, ihe finder may 
sell it — 

(1) when the thing is in danger of perishing or of losing the 

greater part of its value ; or” 

( 2 ) when .the lawful charges of the finder in respect of the 

thing found amount to two-third.s of its valu&f 

- 170. Whore the bailee has^ in accordance with the purpose 

Bailee's particular lien. baUment, rendered any service 

involving the exercise of labour or skill 


See Stoxff Bailments^ i tma, 
'fMew Y&rk Cimi §<94$. 
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count, any ^oods* bailed to them,,;t but no other persons have a 
right to retain, as a security for such balance, goods bailed to them 
unless there is an express contract to that efiect,! 


Bailmmis of Pledges. 

172. The baiiiiieBi of goods as securiiy for pajmeai of a 
"" pawow*/' debt or ■ performance of a ' premise Is 
and pawnee/^ defiried, calied “ pledge.” The bailor is in this 
case called the **' pawnor,” The bailee is called the pawnee/' 

^ 178 . The pawnee may retain, the goods pledged ^ mot only 

Pawnee’s right of rataieer. ^r payment cf thc debt orOhe perform- 

ance of the premise, but tor die iriteresL 
of the debt, and all necessary expenses incurred b}’ hirii in i'cspect 
of. the possession, or for the' preservation, cf the goods pledged, 

174. The pawnee shall, not, in the absence of a corEmct4'0 
Pawnee not to retain for lhat efed, ictalii the goocls pledged for 

debt or promise other tbaa any debt 'or promise other than the debt 
that for which g'ooas ple«3g*ed. or promise- for which they are pledged, 
PresumptiM in case of contract, III the absence' of 

subaaquant advances. anything ., to .tfec Contrary, «hailbe pre 

stjmecMn regard to subsequent 'advances made by the pawnee. 

175. The pawnee is, entitled ,to ■ receive from the pawnor 
Pawqee*s right as to ex- ' extraordinary ' expenses Incurred by 'him 

traordinary expeoses incur- .for the preservation of • the gOOds 

pledged.-,-’ 

176. If the pawnor makes, default in payment of the 'debt 
Pawnee’s rights where paw OT performance, at the siipiikted time, 

ttor makes defaiilfc, of the promise in respect of which the 

goods were pledged, the pawnee' in':iy bring a suit! against the paw- 
nor upon the debtor promise,; and retain the goods pledged as a 
collateral security or he may sell’ the . thing pledged, on .giving' the 
, pawnor reasonable notice of the sale. , ’ ' ‘ - 


-* Whether, belonging to the bailor, nr not. 

' t As such. 

. , I As ‘to the Hen of an agent,;' aai, infra,' As to the lieu of 
,l?iailway Administrations; sm the ' Indian ‘ Railways Act (IX. of 1890), s. SS * 
§' 'Within three years from 'the* making ‘of the loan or the breach of 
tliepromise.*-*.^^ the Indian Limitation ; Act (IX. of 1908), Sch. i, 
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If the proceeds of si3cb sale are less than the amouBt due la 
respect of the debt or promise, the pawnor is still liable to pay the 
balance. If the proceeds of the sale are greater thap the amount 
30 due, the pawnee shall pay over the surplus to the pawnor. 

177 . If a time is stipulated for the payment of the debt or 
Def^^uiting pawnor's right performance of the promise, for which 
fcoredrem. the pledge is made, and ihe pawnor 

makes default in payment of the debt or performance of i he pro- 
mise at the stipulated time, he may redeem the goods pledged at 
any hubsequ^mt time before the actual s.-ile of them but he must, 
in that case, pay, in addition, any expenses which have arisen from 
his default. 

17a A parson who is in possession of any goods, or of any 
Pledge, by possessor of hill of lading, dock-warraot, warehouse- 
... goods or of docwmeotary^, title keeper’s .certificate, . .wharfinger^S' ' certi- 
to goods* hcate, or warrant or order for delivery, 

or any other document of title to goods, may make a valid pledge 
of such goods or d/jcumen^s : Provided that the pawnee acts in 
good faith, and under circumstances which are not such as to raise 
a reasonable presumption that the pawnor is acting improperly : 

Provided also that such goods or documents have not been 
obtained from their lawful owaer, or from any person in lawful 
custody of them, by means of an offence or fraud-f 

Where a person pledges goods in which he has only a 
Pledge ^vhere piwnor has li^^ked iuteres!:, the pledge is valid to 
only limited interest. the extent of that interest. 


Suih by Bathes or Baifors a^aimi Wrong^doers, 

ISO. If a third person wrongfully deprives the bailee of the 
Suit by bailor or balee Of possession of the gOOds bailed, Ot 

against wrong-doer. does them any injury, the bailee is en- 

titled to use such remedies as the owner might have used in the 
like case if no bailment had been made ; and either the bailor or 
the bailee may bring a suit against a third person for such depri- 
'vation or Infury, 


* For Hmitadon, see tlie Indian Limitation Act (IX, of igo8), Sch, I. 
t W* 'fho Factors Act {% yict.j c, 39), m. t and 3. ^ , 
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181* Wiiatei'er Is oblalwed by way of relief or compeosalioii 
Apportioriwent: of relief ^5 socli suit sliall^ as bciweeu the 
bailor and the bailee, be dealt with 
.according; to- -.tiieir respective interests. 


m compensacioo obtained bj 
such siiii:. 


CHAPTER X. 

Agency. 

/ippmnimefif and Auikorii^ cf Agents. 

188. An agent is a 'person employed to do any act for 
'** and prind« another/ Or to represent another In deal- 

pzr deSnecU ings with third persons. The perscti lor 

whom such act is done, or who Is so represented, fs called the 
principal” 

183- Any person who is of the age of majority according to . 

the law to which he is subject, and who 
lS;of sound 'mind, may employ an agentf’ 


Who ma.y employ agent. 


184 . As between the principal and third persons, arjy person 
uiif. 1 . ■ may become an agent: but': no person 

^ who IS nor of the age of majority and of 

sound mind can become an 'agent' so as to be responsible to his- 
principal according to the prowsions in that behalf herein contamed. 

Considemtioa ciot neces- 185. No consideration' Is neces* 
sary to create an agency. 


Agent's authority may be . 
e3E|Hressed or implied. 


186. The authority of 
may be expressed or implied.l 


an agent 


187. An authority is said to be express when it is given by 
Definitions of express and ^otds spoken or written. An authority 
implied authority, js said to^ be Implied when it is 'to be 

inferred from liie circumstances of the case ; and things apt)keri or 
written, or tiie ordinary come of dealing, may be accourii'jd cir* 
ciimstanccs of the case. " 


* cyi s. 225, tw/ra. A$ to the. effect 'of an agent's fraud, sees, tf 
supra, and 3. 23 $, infra , , , ’ ■ . , ' , . , ' ■ 

t Cf, s. II, supm. " ' ' 

' I Bufes«'<ethe Indian Registratidis Act (XVL of 1908}, s* 33, aod.the 
Code of Civil Procedure (Act Vipf-i'poS), IIL, r. 4. 
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;;E,xtent^ of agent's authority. 


Illustration, 

A owns a shop in Serampore, living himself in Calcutta, p«l visiting 
the shop occasionally. The shop is managed by B, and he is in the habit 
of ordering goods from C in the namejjof A for the purposes of the shop, 
aiid> of paying ior them out of A’s fun^s with A^s knowledge: B has, an 
implied authority from A to order goods from C in the name of A for the 
purposes of the shop. 

188. An agent, having an authority to do an act, has author- 
ity to do every lawful thing which is 
necessary in order to do such act. 

An agent having an authority to carry on a business has 
authority to do every lawful thing necessary for the purpose, or 
usually done in the course of conducting such business. 

lUusiraiions. 

(a,) A is employed by B, residing in London, to recover at Bombay 
a debt due to B i A may adopt any legal process necessary for the pur- 
pose of recovering the debt, and may give a valid discharge for the same. 

(5.) A con-stitutes B his agent to carry on his business of a ship* 
builder : B may purchase timber and other materials, and hire workmen, 
for the purpose of carrying on the business, 

189. An agent has authority, in an emergency, to do all 
Agenris authority in an sucli acts for the purpose of protecting 

emergency. ' Ms prfriclpal from loss as would be done 

by a person of ordinary prudence in his own case under similar 
.circumstances.* 

Illustrations, 

(a.) An agent for sale may have goods repaired if it be necessary. 

(A) A consigns provisions to B at Calcutta, with directions to send 
them immediately to C at Cuttack • B may sell the. provisions at Calcutta 
if they will not bear the journey to Cuttack without spoiling. 


Suh-Agtnis. 

. '1 90* An agent cannot lawfully employ another to perfonn 
■When, agent cannot dele- acts which he has expressly or impliedly 
undertaken to perform personally, un- 
less, ;bj .die ordinary custom o£- trade, a sub-agent may, or, from .the 
nature of fee agency, a sub-agent must, be employed* 
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191* A ,«sub-.agent^^ 'is a, 

, undiGr fc*.*v v*# i,**w -1. 

bub-ageot debnea. absence of the agency. 


192* Where a sub-agent Is property appointed, the principal 
is, s.) far as regards third persons, 
represented by the sub-agent, and Is 
bound by, and responsible tor, his acts, 
as If be were an agent originally appointed by the principal. 


Representation ok princi- 
pal by stib-agent properly 
appointed. 


AgenRs responsibility for 

:;Siib-ageat. . 


The agent is responsible to the 
principal for the acts of the sub-agent. 


The sub-agent is responsible for his acts to the agent, but not 
to the principal, except in cases of fraud 
or wilful wrong. 


5iib*ag«nt’s responsibility. 


193. Where an agent, without hawng authority to do so, has 
Asieot-s responsibility for appointed a psrson 10 act as a sub- 

sub-agent appointed Without agent, the agent Stands towards such 

authority. person Jp the relation of a principal to 

an agent, and is responsible for his acts, both to the principal and 
to third persons ; the principal is not represented by, or responsible 
lor, the acts of the persons so employed,^ nor is that person re$« 
ponslble to the principal. 

Where an agent, holding an express or implied author- 
Relation between prin- f ^ name another person to act for 
cipal and person duly ap- the principal lU the Dlismess 01 the 
^ pointed by agent to act in agency, . has named another person 
business of agency. accordingly, such person is not a sub- 

agent, but an agent of the principal for such part of the business 
of the agency as is entrusted to him. 

Illustrations, 

(a.) A directs B, his solicitor, to sell his estate by auction, aad to 
employ an auctioneer for the purpose, B names C, an auctioneer, to con- 
duct the sale : C is not a sub.agent, but 'is A:*s agent for the conduct of 
the sale. 

. A authoriises B, a merchant in Calcutta, to recover the moneys due 
to A kom C & Co. B instructs D, a ■ solicitor, to talse legal proceedings 
against C & Co. for the recovery of. the money s D is not a subagent, but 
i$ solicitor for A. ' ■ 


* Unless, of course, he ratifies ■ themi—S^e s. 196, infm* 



165. Iq selecting sncfa agent for his^ prlucipal, an agent is 
Agent’s duty in naming bonnd to exercise the same amount of 
such person. discretion as a mm of ordinary pru- 

dence would exercise in his own case ; and, if he does this, he is 
not responsible to the principal for the acts or negligence of the 
agent so selected. 

lUustraiims* 

{a.) A instructs B, a merchant, to buy a ship for him- B employs a 
ship'surveyor of good reputation to choose a ship for A. The surveyor 
makes the choice negligently, and the ship turns out to be unseaworthy, 
and is lost ; B is not, but the surveyor is, responsible to A. 

ik) A consigns goods to B, a merchant, for sale. B, in due course, 
employs an auctioneer in good credit to sell the goods of A, and allows 
the auctioneer to receive the proceeds of the sale. The auctioneer after- 
wards becomes insolvent without having accounted for the proceeds ; B 
s not responsible to A for the proceeds. 


Rahfication, 

196. Where acts* are dose by one person on behalf of 
Right of person as to acts another, but without his knowledge or 
done for him without his au- authority, he may elect to ratify or to 
disown such act. If he ratify them, die 
_ ■ . . same effects will follow as if they had 

Effect of rah6cat.on. performed by his authority. 

107. Ratification may be expressed or may be implied 
Ratification may be ex- ^be conduct of the peisoH 00 whose 
pressed or implied. behalf the acts are done. 

Illustrations* 

(a,) 'At without authority, buys goods for B.‘ Afterwards B sells them 
‘to C on his own account : B^s conduct implies a ratiScation of the pur- 
chase made for him by A, 

A, without B^s authority, lends B’s money to C. Afterwards B 
accepts Interest on the money from C : B's conduct implies a larificalion 
• of the loan. 

1©8. No yglid^ ratification can be made by a pej'son whose 
Kncn'i'iedge requisite to knowledge of the factS of tbo casc* is 
fatidci'iion. materially defective. 

of ratifying un- , 1S8. .A person ratifying any un- 

, «iuthor5>ed act forming part ^ authorized act do^a OH Ills behalf ratifies 
of a transaction. fkA whnle* of flip* 
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200.- An, act done by ooe .person on ■behalf of another^ with- 

’ Katification of, If author iz- Out such- Other person's authority, which, 
ed-acij caooot third if done with authority, would have the 
' effect of subjecting a third person tO' 
damages, or of terminating any right or, interest of a third person^ 
cannot, by ratlhcatioa, be made to have such effect. 

lllusiraiions, 

(a.) A, not being authorized thereto by B, demands, on behaif of B 
the delivery of a chattel, the property of B, from C, who is in possession 
of it ; This demand cannot be ratified by B so as to make C Hable for 
damages for his refusal to deliver . 

(^ ) A holds a lease from B, terminable on three months’' notice. C, 
an unauthorized person, gives notice of termination to A i The notice 
cannot be ratified by B so as to be binding on A. 


Revocation of Authority. 

201. Aa agency is terminated by the princjpai revoking his 

„ . . , authority, or by the ag ent renouncing 

^ the Dusmess of the agency, or by the 

business^ of the agency being completed, or by either liie princf* 
pai or agent dying or becoming of unsound mind, or by the 
. principal being adjudicated . an insolvent under the provisions of 
any Act for the time being in force for the relief of insolvent 
’ debtors;^ , ■ ■ , , - ■ ' 

202. Whefe the agent has -himself- an Interest Jn "the, pro- 
Termination of a-gency perty -which forms the subjecbmatter' of 

where agent has an interest the agency^ the agency .canoot, In ; the 

itt’stibiect-toatter* absence of an eispress contract, be 

terminated to the prejudice of such interest. 

Jllustraiions, 

■ , (a.) A gives authority to B to sell A^s laud, and to pay himself, out ctf 
theproceedsphe debisdue to hiimfooui,- A A caimot revoke this author- 
ity, 'oor can it be terminated by his. insanity or death. 

■ 0 .) A consigns 1,060 bales- of cotton to B, who has made advances to 
him on such cotton, and desires B-- to .sell 'the cotton, and to repay himself . 
out of the price the amount, of hia, own -advances : A Cannot revoke this 
, authority, nor. is it terminated by his insanity or death,' 

■ ’• * As to the law in force in presidency*towns, sec the Indian Insol- 

tency Actin’ &''ia ¥ict.i 'As to the rest of British India, see the 

■Code of Civil Procedure (Act XlVi'Of :|8.82)rCh. XX. 

Act IX*, 1872*— 4' ' ' 
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208. The principal may, save as is otherwse provided by 
When prmcipai may re- the last preceding section, revoke the 

■vote ag’ent's’ authority# authority g^lVCIJ to Ms at any tiXHO 

before the authority has been exercised so as to bind the principal. 

204. The principal cannot revoke the authority given 
Revocation where authority to his agent after the authority ha^s been 

has been partly exercised. partly eXOrClSOd^ SO idl 3.S rOg'a.rdS SUCil 

acts aad obligations as arise from acts already done in the agency# 

Jllusirations, 

(a.) A authorizes B to buy i,oco bales of cotton on account of and 
to pay for it out of A’s moneys remaining in B’s hands. B buys i,ooo 
bales of cotton in his own name, so as to make himself personally liable 
for the price j A cannot revoke B's authority so far as regards payment 
for the cotton. 

(^^.) A authorizes B to buy i,ooo bales of cotton on account of A, and 
to pay for it out of A’s moneys remaining in B’s hands. B buys i,ooo 
bales of cotton in A’s name, and so as not to render himself personally 
liable for the price ; A can revoke B’s authority to pay for the cotton. 

205. Where there ; is an express or implied contract that the 
Compensation forrevoca*; agency should be Continued for any 

tion by principal or renun- period of time, the principal must make 
ci^iion by agent# Compensation^ to the agent, or the 

agent to the principal, as the case may be, for any previous revo-* 
cation or renunciation of the agency without sufficient cause. 

206. Reasonable notice must be given of ' such revocation 
Notice of revocation or re- OT renunciation. Otherwise the damage 

nunciatjon. thereby resulting to the principal or the 

: agent, as the case may be, must be made good to the one by the 
other* 

Revocation and renunciation 
may 'be, -expressed or may be Jmplieci 
in the conduct of the principal or agent, 
respectively. 

^ . lUustraiim,: 

J'' '‘"!A empowers B to let A^s house. Afterwards A lets it himself s This: 
'i$m implied revocatiou of B*s authority. . 


Revocation and renuucia 
tion may be expressed oi 
implied. 






■208.' The termination of the authority of an agent da«, 

of SO far as regards the agent, take 


o£ 

-agent^s awtliorifcy takes ef- 
fect as to agent, and as to 
'third persons* 


k 


■ effect before it becomes known to him^ . 
or, so far as' regards third persons^- 
before it becomes known to them. 

Illustraiions, 

(a.) A directs B to sell goods for hira, and agrees to give B fi^e pec 
cent, commission on the price fetched by the goods. A afterwards, by 
letter, revokes B’s authority. B, after the letter is sent, but before he 
receives it, sells the goods for roo rupees ; The sale is binding on A, and 
B is entitled to Sve rupees as his commission. 

(b.) A, at Madras, by letter, directs B to sell for him some cotton lying 
in a warehouse in Bombay, and afterwards by letter, revokes his author- 
ity to sell, and directs B to send tae cotton to Madras. B, after receiving 
the second letter, enters into a contract with C who knows of the first 
letter, but not of the second, for the sale to him of the cotton. C pays B 
the money, with waich B absconds : C’s payment is good as against A, 

(r.) A directs B, his agent, to pay certain money to C. A dies, and 
B takes out probate to his wilL B, after A’s death, but before hearing of 
it, pays the money to C : The payment is good as against D, the exe- 

209* When an agency is terraioated by the principal dying 
Agent's duty ontermina- Or becomiag of uasouad mind, Eha 
tion of agency by principals agent is bouad to take, ou behaif of the 

reasonable steps for the protection ' and preservation of the interests 
entrusted to him. . 

210. The termination of the authority oi an agent causes 
Termination of sub-agent’s the termination (subject to the rules 
authjrity. herein contained regarding the termina- 

tion of an agent’s authority) of the authority of , all sub-agents 
appointed by him. ^ :.v,. 


Agmii^s Duty to PrincipaL 

2il. An agent Is bound to conduct the business of his prln* 
j^geut’s duly ia cDuducting cipal according to the directions given 
^ principal’s business. by the principal,^ or, in the , absence of 

any such directions, according to the custom which prevails in. 

' doing business of the same kind at the' place' where the' agent conduct 
•such business. When the agent ' acts otherwise, If any loss , ' 


0 
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$ostamed,, he must make It good to, his principal, and, if any profit 

laccrues, he must account for it. 

• 

1'^ ' lllu&iraiions* 

(a.) A, an a^ent engaged in carr 3 ?ing on for B a business, in which it 
p; { ss the custom to invest from time to time, at interest, the moneys which 

. 1: may be in hand, omits to make such investments t A must make good to 

I; ■ ; B the interest usually obtained by such investments. 

0,) S, a broker in whose business it is not the custom to sell on 
I , , credit, sells goods of A on credit to C, whose credit at the time was very 

i i, high* C, before payment, becomes insolvent s B must make good th©- 

i;.-- i--- , loss ■ to A. 

212 ^' An agent is bound to conduct the business of the 
skm and diligence requir- agency with as much skill as is generally 
’ possessed by persons engaged In similar 

ibuslness^ hniess the principal has notice of his want of skill. The 
■ /agent is always bound to act with reasonable diligence, and to 

’ ’ J ■ me such skill as he possesses ; and to make compei’isation to his 

' " ’ principal In respect of the direct consequences of his own neglect, 

' i '!. ’ want of skill, or misconduct, but not in respect of loss or dam??ge 

‘ , ' which are Indirectly or remotely caused by such neglect, want of 

i ; ^sldii, or misconduct ^ : 

(jV'-’ . lUu&iratimt* 

'■ ^ (<!,) A, a merchant in Calcutta, has an agent, B in London, to whom 

I ^ sum of money is paid on A’s ■account, with orders to remit* B retains' 

t.he money for a considerable time. A, in consequence of not receiving 
i /i' the money, becomes insolvent t B la liable for the money and mtereut from ' 

I r vj ’ ^he day on wfech it ought to have been paid^ according to the usu?.il rate^ 

f I . • • and for any further direct loss’^as, e, by variation of rate of exchange--^,, ' 

.;r , Imt not further. ' ' ' 

^r'J’ ' 0,) A, an agent for the sale of goods, having authority to sseli 02 s 

I in stirediL sells to 8 on credit, without making the proper*and usual eisqukksj 

;as to the solvency of B. B, 'at the. time of such sale, is insolvent* A 
, soanst make compensation to his principal in respect of any loss thetefey 
; ' sustained. 

'Tir.:. . , . ' ; , (<?#) A, an insurance** broker, employed by B to effect an insurance on 

/i',, ■ /' I omits to see that the usual clauses are’ inserted In the policy. 

> ' . / ^bip is afterwards lost. In consequence of the bmission of the 

'' Ileuses nothing can be recovered from the underwriters*. A is bound to 
.,ip|§fe^qpd the loss to B. ' ‘ ^ 

\ AiiM merchant in England, directs B, his agent at Bombay, who 
i‘ if Y.SY ■ ;-;^^p|^4he, agency, to send him ipo hales of cotton by a certain ship. B# 

cotton, omitsto-do so." ■ -^The^shlp 'arrives 

'r/SfiYt ‘ '&ob arrlyab the, price of cotton rises s 0 Is . 
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Right of principal when 
agent deals on jbi-^ own 
account in business oi 
agency without principals 
consent* 


‘bound so make good to A the profit which he might have made by the? 
100 bales of cotton at the time the ship arrived, but not any profit he .might 
have made by the subsequent rise, 

213. An agent is bound to render 
Agent’s accounts* , proper accounts to his principal on 

demand . 

214. It is the duty of an agent, in case of difiSiculty, to u^ 

* , , .ail reasonable diligence in commnmcat-^ 

obtain his instructions,* 

215 . If an agent deals on his own account in the- business< 

, . , . . , 1 of the agency, without first obtaining 

agSf'deil/or'wl- ”'owa *e consent of his principal, and acquain- 
account in busines?^ oi ting him With all material circumstan- 
agency without principars which have COme to his OWn know- 

consent* ledge on the subject, the principal may 

repudiate the transaction if the case shows either that any material 
fact has been dishonestly concealed from him by the .agent, or' 
that tile dealings of the agent have been disadvantageous to him. 

Uhisirations. 

(a,) A directs B to sell A’s estate. B buys the estate for himself is 
"the same of C» A} on discovering that S has bought the estate for himself* 
may repudiate the sale if he can show that B has dishonestly concealed 
any material fact, or that the sale has been disadvantageous to him- 

(^.) A directs B to sell A’s estate. B, on looking over the estate 
before seliing it, finds a mine on the estate which is unknown; to A* B 
informs A that he wishes CO buy the estate for himself, but conceals the 
‘discovery of the mine, A allows B to buy in ignorance of the existence 
of the mine : A, on discovering that B knew of the mine at the time he 
bought the estate, may either repudiate of adopt the sals at his option . 

' 2 , 18 . If an agent, , without the knowledge of his, principal,. , 
Prindpai’s rij>ht to benefit <5eals lathe business of the agency on 

.gained by agent dealing^ on hls OWn aCCOunt instead of On ,aCCOU»t 

his own acc.>uiit ui business q| |^jg principal, the principal is entitled 

to claim frSm the agent any benefit 
which may have resulted to him from the transaction. . . 

Jllnsifaiion^ 

A directs B, his .agent, to buy a certain house for him* B tells A it 
cannot , be bought, and buys the hou.se for him.self s A may, on discovering; 

' ^ $00 s. 189, mpra* ' 


gained by ageot dealing on 
his own acc.>uiit in business 
of agency. 
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th&t B has bought the house, oonopel him to sell it to A at the price he 
^ave for jt« 

217* An agent may retain,* out of the sums received on 
Agent’s right of retainer account of the principal in the businesS' 

owtofsums received on prin- of the agency, all moneys due to him« 

€ipaPs account. Self io respect of advances made or 

ejspenses properly incurred by him in conducting such busineBS^ 
and also such remuneration as , may be payable to him for acting 
as agent. 

218. Subject to such deductions, the agent is bound to pay 
Agent’s duty to pay sums to his principal all sums received on 

sreceived for principal. hiS account 

219. In the absence of any special contract, payment for the 

When agent’s remunera- performance of any act is net due to 

lion becomes due. the agent until the complex on of such 

act; but an agent may detain moneys receive d by him on account 
, of goods sold, ait hough the whole of the goods cciisigned to hinx 
lor sale may not have been sold, or althcugh the sale may not be 
actually complete. 

220. An agent, who is guilty of misconduct in the business 
Agfeut not entitled to re- of the agency, f JS not entitled to any 

mwneradon for business mis- remuneration in respect bilhat part of the 
conducted. business which he has misconducted. 

' ' Ulmtraiicnst 

(^r.) A emloys B to recovet 1,00,000 rupees from C, and to lay it out 
, . on good secarity. B recovers the 1,00,000 rupees, and Jays out 50,00a , 
.. jmpeespn good security, but Jays out 10,000 rupees on security which he 
ought to have hnown to be bad, whereby A Joses 2,000 rupees : B is 
entitled to remuneration for recovering the ico.ooo rupees, and for isi» 
Vejsting the <o,oOo rupees. He is not entitled to any remuneration for 
ftvesting the 10,000 rupees, and he must make good the 2,oco rupees to B. 

(^.) A employs B to recover 1,000 rupees from C. Through B’s miscon- 
' 5dut!5t, the money is not received ; B is entitled to no remuneration for his 
, {services, and must make good the loss. 

: '■ 221 . In the absence of any contract to the contrary, an agent 
'Agent’s lien on principal’s I® entitled to retain goods, papers, and 
: iik^perty. ^ Other property, whether moveable or 
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immoveable,! of the principal, received by him tmtU the amount due 
to himself for the commission, disbursements, and services in respect 
of the same, has been paid or accounted for to him.* 


. "'tO ' 

ajfainst consequences of law- 
ful acts. 


Principal’s Duty to Agent. 

222 The employer of an agent is bound to^ indemnify him 
Ag.nt to be indemm-fiad against fthe consequences of all lawM 
acts done by such agent m exercise of 
the authority conferred upon him. 

JUustfaiions, 

{a,) B, at Singapore, under instructions from A, of Calcttttaj contracts 
with C to deliver certain goods to him. A does not send the goods to B, 
and C sues for breach of contract. B informs A of the suit* and A author- 
ised him to defend the suit. B defends the suit, and is compelled to pay 
damages and costs, and incurs expenses t A is liable to B for such damages, 
costs, and expenses. 

(5.) B, a broker at Calcutta, by the ordto of A, a merchant there, con- 
tracts with C for the purchase of lo casks of oil for A. Afterwards A refuses 
. to receive the oil and C sues B.f B informs A, who repudiates the contract 
altogether. B defends but unsuccessfully, and has to pay damages and costs, 
and incurs expenses : A is liable to B for such damages, costs and expenses. 

223. Where one person employs another to do an. act, and 

Agent to be indeinnided agent doeS tbo SCt 125 gfOOd faith, the 

against consequences of acts employer IS liable SO indemnify the agent 
done in good faith. against the consequences of that act 

though it causes an injury to the rights of third persons* 

Illusiraiions, 

' (a ) A, a decree- holder, and entitled to execution of B^s goods, requires 
the officer of the Court to seize certain goods representing them to be the 
goods of B. The officer seizes the goods-, and is sued by C, the true owner 
of4:he goodss A is liable to indemnify the officer for the sum which he is 
compelled to pay to C in consequence of obeying A’s directions, 

^ (h,) B, at the request of A, sells goods in the possession of At but 
which A had no right to dispose of. B does nbc know this, and hands 
over the proceeds of the sale to A. Afterwards C, the true owner of the 
goods, sues B, and recovers the value of, the goods and costs s A is liable 
to indemnify B for what he has been compelled to pay to C, and for B's 
own expenses. 

* As to the general lien of an agent who is a banker, factor, attorney, or 
policy-broker, 171, 

t it must be. assumed that the disclosed principal could not be sued.'*^ 


ipiii 



lllusiraiions, 

ia,) A employs B to beat C, and agrees to indemnify him against all 
fTr ^ thereup|n beats C, and has to pay damages 

to C for so doing ; A is not liable to indemnify B for those damages, 

proprietor of a newspaper, publishes, at A's request a libel 
fL^ J« tne paper, and A agrees to indemnify B against the consequences 
3^^ costs and damages of any action in respect there- 
in damages, and also incurs expenses: A 

IS not Jiabie to B upon the indemnity. . 

225* The principal must make compensation to his agent 
^ Compensation to agent for in respect ot injury f caused to such 
principaPs agent by the principal's neglect or’ want 
of' skill. 


lilustraiim . 

A employs B as a bricklayer in building 

sfcalrolding himself. The scaffolding is unskilfulh 
•soi^uence hurt, : A must make compensation to B, 


^ MJec/ nf Agency on Contracts with Third Persons, 

226* Contracts entered^ into through an agent, and obligations 
Enforcement and con- arising from acts done by an agent, mai 
segaences of agent^s pon- be enforced in the same mmner, and 

have the same legal consequences, 
^ if the contracts had been entered into, and ' the acts done, by the 
principal in person* 

t Illustrations, , • 

; A buys goods from B, knowingthat he is an agent for their sale, 

i. Jutoot knowing who is the principal. B’s principal is the person entitled 
from A the price of the goods, and A cannot, in a suit by the pfin- 
, OK against that claim a debt due to himself from B. 

agent, with authority, to receive money on his beha!£f 
^ money due to B s C is discharged of his obligation 

b question to B. ' ^ ^ ^ ^ ^ 

„, ^ . 

^ ^ f, Cf. the Indian Fatal Accidents Act {tHtill 
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227. When an agent does more than he is authoHised to do^ 
Principal how far bound ^.nd when the part of what he doeSj. 
when agent exceeds^ author- which is within his authority, can he 

separated from the part which is beyond 
his authority, so much only of what he does as is within his authority 
Is binding as between him and his pimcipaL 

lUusiraiion, 

A, being owner of a ship and cargo, authorizes B to procure an 
swrance tor 4,000 rupees on the ship. B procures a policy for 4,000 rupees 
on the ship, and another for the like sum on the cargo s A is bound to pay 
the premium for the policy on the ship, but not the premium for the policy 
on the cargo, 

22 s. Where an agent does more than he is authorized to do^ 
Principal not bound when what he does beyond the scope of 

excess of agent’s authority is his authority cannot be separated from 
not separable. what is within it, the principal is not 

bound to recognize the transaction. 

lllustmtion, 

A authorizes B to buy 500 sheep for him-. B buys 500 sheep and 200 
lambs for one sum of 6,000 rupees; A may repudiate the whole tran/actmn. 

229. Any notice given to, or information obtained by, the 
Consequences "of notice, agent, provided it be given or obtained 
given to agent. , jhe course of the business transacted 

by him for the principal, shall, as between the principal and third 
parties, have the' same legal cjusequence as if it had been given to, 
or obtained by, ihe pnncipaL 

Illustraiions, 

‘(a.) A is employed by B to buy from C certain goods cf which C is 
the.apparent owiicr, and buys them accordingly. In theoourse of the treaty 
for the sale, A learns that the goods really belonged to D, but B is ignorant 
of that fact : B is not entitled to set off a, debt owing to him from C agaiast 
the price of the goods, 

(5.) A is employed by B to buy, from C gcodsof which C is the ap- 
parent owner, A was, before he was so employed, a servant of C^and theu 
learnt that the goods really belonged to 0, but B is ignorant of that fact. 
In spite of the knowledge of his agent, B may set off against the price of 
the gopds.a debt owing to him from C. 

, 280. in the absence of any contract to that effect, an agent 
' Agent cannot personally cannot ; personally enforce contracts en- 
enforce, nor be .bound by^ tered into,'by>him ou behalf of his prin* 
contracts on behalf of prm- xiox is he personally bouud by 

^ , them/' ■ - ' - 
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PresumpHon of contract to Such a contract shall be presumed 
«»«trary. t 0 Qxht m the following cases : — 

(/.) Where the contract is made by an agent for the sale or 
purcliase of goods for a merchant resident abroad : 

( 2 ») Where the agent does not disclose the name of his 
principal : 

(j.) Where the principal, though disclosed, cannot be sued. 

231* If an agent makes a contract with a person who neither 
Eights of parties to a con- knows, nor has reason to suspect, that 
tract made by agent not dis- he is an agent, his principal may re- 
quire the performance of the contract : 
but the other contracting party has, as against the principal, the 
same rights as he would have had as against the agent if the agent 
bad been principal. 

If the principal discloses himself before the contract is com- 
pleted, the other contracting party may refuse to fulfil the con- 
tact if he can show that, If he had known who was the principal 
In the contract, or ' if he had known that the agent was not a prin- 
cipal, he would not have entered into the contract. 


lllmimtion, 

A, who owes 500 rupees to B, sells 1,000 rupees’ Worth of rice to B. 
A 5s acting as agent for C in the transaction, but B has no knowledge, 
mor reasonable ground of suspicion, that such is the cases C cannot 
compel B to take the rice without allowing him to set off A’s debt. 

2S2. Where one man makes a contract with another, neither 
Performance of contract knowing, oor having reasonable ground 
with .agent supposed \to be to suspect, that the Other is an agent, 
principal. principal, if he requires the per- 

formance of the contract, can only obtain such performance 
subject to the tights and obligations subsisting between the agent 
and the other party to the contract. 

23a In cases where the agent is personally liable, a person 
Eight of person dealing dealing with him may hold either him 
brt or his principal, or both of them iiablo- 
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' '^lutO' a contract with B to sell him 100 bales of cottou, md 

w agent, for. C.::-,:- A-.may.. ,stte,„.e|fcher. 

B tk C, dt hblli, fo^ the pifice of the cotton^ 
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284. When a person who has made a contract with an 
of ;„aucing agCTt induces the agent to act upon the- 


Conseqtience 
agfenfc or principal to act on 
belief that principal or agent 
will be held exclusively liable. 


belief that the principal only vvill be 
held liable, or induces the principai to 
act upon the belief that the agent only 
cannot afterwards hold liable the agent or 


will be held liable, he 
principal, respectively. 

235. A person untruly^ ^ representing himself to be the 
Oability o£ pretended authorized agent of another, and there* 

agent, by inducing a third person to deal with 

him as such agent, is liable, if his alleged employer does not ratify 
his acts, to make compensation to the other in respect of any loss 
or damage which he has incurred by so dealing, 

236. A person with whom a contract has been entered 
Person falsely contracting into in the character of %gent is not 

as agent not entitled to per- entitled to require the performance of 
lormance. jj. reality acting, not as 

agent, but on his own account. 

237. When an agent has, without authority, done acts, or 
Liability of principal in- mouried obligations to third persons 


ducing belief that 
Mfiauthori'sed acts 
authorised. 


in- 
agent*s _ 
were 


on behalf of, his principai, the principal 
is bound by such acts or obligations if 
be has, by his words or conduct, induced 
such third persons to balieve that such acts and obligations were 
within the scope of the agent's authority, , 

Illusirations. 

{(t.) A consigns goods to B for sale, and gives him instniccions not 
to sell under a dxed price. C, being ignorant of B’s instructions, enters 
injto a contract with B to buy the goods at a price lower than the reserved 
price s A is bound fay the contract. 

{b.y A entrusts B with negotiable instruments endorsed in blank. B 
sells them to C in violation of private orders from A i The sale is good. 

288. Misrepresentations made, or frauds committed, by 
Effect, on agreement, of. agents acting in the course of their 
misrepresentation or fraud business for their principals, have the 
by agent. Bmie effect . on agreements made by 

snch agents as if such misrepresentations or frauds had been 
ynade or, committed by t he principal but misrepresentations 


S00 s. 308, su^ra. 
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made, or frauds committed, by agents In matters which do aot fall 
within their authority, do not affect their principals. 

iUusiraiions . 

ia.) A being B^s agent for the sale of goods, induces C to buy themr 
>|)ya rnisrepresentatioit which he was not authorized by B to make t The 
contract is voidable as between B and C at the option of C. 

(A.) A, the captain of B*s ship, signs bills of lading without having 
received on board the goods mentioned therein j The bills of lading are 
void as between B and the pretended consignor. 


CHAPTER XI. 

Of Partnership. 

239. Partnership '' is the relatioa which subsists between 

“Partoe^hip” defined. to combine 

their property, labour, or skill in some 
business^ and to share the profits thereof between 

Persons -who haw. 


entered into 

partnership with one another are called 
collectively a firm ” 

iUmtmiwnSi 

(jp,) A and B buy loo bales of cotton, which they agree to, sell for 
their joihr account. A and B are partners in respect of such cotton. 

(A.) A and B buy xoo bales of cotton, agreeing to share it between 
them s A and B are not partners. 

<c.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be 
forked up by him and sold and that they shall share in the resulting 
profit or loss i A and B are partners, 

(df.) A and B agree to work together as carpenters, but that A shall 
receive all profits , and shall pay wages to B j A and B are not partners. 

A and B are joint owners of a ship t This circumstance does not 
make them partners. 

A loan to a person engaged or about to engage in 
not' a partner by any trade or underiakmg''upon a con- 

foi\^bare tract With such person that the lender 

- shall 'receive interest ■ at. a rate varying 


Firm defined. 


.■ ' ' would ,a'pply to members of ioint^stock Companies .* but the 

, law saved by 
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with the profits, or that he shall receive a share, of the profits, do^ 
not, of itself, cotistitute the lender' a partner, or render him res« 
pon'sible as sncb*^ 

241* In the absence of any contract to the contraiy, pro- 

Property left m business If >7 ^ retiring partner or the 

by retirin^r partner or de- representative 01 a deceased pcirtner to 
ceased partner's represen- be used in the business is to be con-» 
tatjve^ sidered a loan within the medning ol 

the last-preceding section. 

242. No contract for the remuneration of a servant or agent 
Servant or agent remu- of any person engaged in any trade or 

ttcrated, by share of profits undertaking by a share of the profits 
Hot a partner. Qf g^c };3 qj* undertaking shall, of 

itself, render such servant or agent responsible as a partner therein, 
nor give him the rights of a partner, 

243. No person, being a widow or child of a deceased 
Widow or child of deceased partner of a .trader, aud receiving, by 

partner receiving* annuity out way of annuity, a proportion of thb pro- 
of profits not a partner. made by such trader in his bukiness^ 

shall, by r^iason only of such receipt, , be deemed to be a partner of 
such trader, or be subject lo any liabilities incurred by him. 

S44. No person receiving, by way of annuity or otherwise, a 
Pefsou receivings portion of poition^ of the profits of any business 
profits for sab of good •• will in consideration of the sale by him of 
not a partner. good-will of such business, shall;, bf 

reason only of such receipt, be deemed to be a partner of the 
person canning on such business, or be subject to his iiabilities.f 

245. A person who has, by words spoken or written, or by 

Responsibility of person his conduct, led another to believe 

leading- another to believe that be IS a partner in a particular firm, 
him a partner. responsible to.him as a partner in sucb 

' ' ■ ' - firm. , , ' 

246. Any one consenting to allow himself to be represented 
Liability of jo^rson permit" a partner is liable, as such, 10 third 

ting himself to be represented persons who, on the faith thereof, give 
as a partner. Credit tO the partncrship.J 


* Se^ MoUvi^a March Co, v. Court of Wardst lo B. L, . R. 312. 
t Cf the Partnership Act, J865 (Stat:. 28 & 29 Viet, c. 86), s, 4. 
% Ssi the Indian Evidence Act (I* cf iSjiJ), b* tog* 
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247* A person who is under the age of majority according 
Minor partner not person, to the law* to which he Is subject may 
ally liable, but his share is. be admitted to the benefits of partner- 
ship, but cannot be made personally liable for any obligation of 
the firm ; but the share of such minor in the property of the firm is 
liable for the obligations of the firm. 

248* A person who has been admitted to the benefits of 
Liability u£ miner partner partnership under the age of majority* 
on attaining majority. becomes, on attaining that age, liable 

for all obligations incurreci by the partnership since he was so 
admitted unless he gives public notice, within a reasonable time;, 
of his repudiation of the partnership. 

249* Every partner is liable for all debts and obligation 
Farfcner»s liability for debts Incurred while he is a partner in the 
of partnership. usual course of business by, or on behalf 

of, the partnership ; but a person who is admitted as a partner into 
an existing hrm does not thereby become liable to the creditors of 
such firm for anything done before he became a partner. 

250* Every partner is liable to make compensation to third 
lisibiiity to third persons in rsspect of loss or damage 
/person for neglect or fraud arising from the negieqt or fraud of any 
co-partner. partner in the management of the busi- 

ness of the firm, 

251* Each partner, who does any act necessary for, or nsu- 
■ Partner’s power to bmd carrying on the business of 

co.partoers* such a partnership as that of which he is 

a member, binds his co-partners to the same extent as if he were 
Ihdr agent duly appointed for that purpose. 

Excepiion,^li it has been agreed between the partners that 
^ny .restriction shall be placed upon the power of any one of them^ 
no act done In contravention of such agreement shall bind the firm 
tylth respect to persons having notice of such agreement. 

’ ’ 'P ‘f.' ' iHusiratians^ 

" jtf J A and B trado in partnership, A residing in England, and 8 inn 
Jifidia.' ' A draws a bill of exchange in the name of the firm. B has no 
notice of the bill, nor is he at all interested in the transaction; The firm 


^'0 Indian Majority Act {IX* of 1875)- 
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is liable on the bill provided the holder did not know of the circumstances 
under which the bill was drawn. 

{b.) A, being one of a firm of solicitors and attorneys, draws a bill of 
exchange in the name of the firm without authority: The other partners 
are not liable on the bill. 

{c.) A and B carry On business in partnership as bankers. A sum of 
money is received by A on behalf of the firm. A does not inform B of 
such receipt, and afterwards A appropriates the money to his own use. 
The partnership is liable to make good the money. 

(d.) A and B are partners. A, with the intention of cheating B, goes 
to a shop and purchases articles on behalf of the firm, such as might be 
used in the ordinary course of the partnership-business, and converts chexa 
to his own separata use, there being no collusion between him and the 
seller: The firm is liable for the price of the goods, 

252, Where partners have by contract regulated and defined. 
Annulment of contract de- ^=3 between tbemselves, their rights and 
fitting partners' rights and obligations, such contract can be annul- 
obligations. or altered only by consent of ail^ 

of them, which consent must either be expressed or be implied 
from a, uniform course of dealing. 


lUust rattan, 

A, B, and C, intending to enter into partnership, execute written 
articles of agreement, by which it is stipulated that the net profits arising; 
from the partnership-business shall be equally divided between them. 
Afterwards they carry on the partnership-business for many years. A re* 
ceivingone<haif of the net profits, and the other half being divided equally 
between B and C. AH parties know of and acquiesce in this arrangement* 
This course of dealing supersedes the provision in the artidea as to the 
division of profits. 

Rules determining part- 253. In the absence of any Con- 

ners' mutual reiations where tract to the contrary, the relations of 
m contract to contrary. partners ' to each other are determined 
by the following rules ; — 

(i.) Ail partners are joint owners of all property originally 
brought into the partnership-stock, or bought, witb 
money belonging to the .partnership, or 'acquired for 
purpose^ of the partnership- business. All such pro- 

perty is called partnership-property. The share of 
each partner in die partnership-property is the value 
, of his original contribution increased or diminished- 
by his share of profit or loss t 


1 / : 
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(2 ) All partners are entitled to share equally in the profits>of 
> the partnership-business, and must contribute equally 
. towards the losses sustained by the partnership : 

(3*) Each partner has a right to take part in the manage- 
ment of the partnership- business t 

(4.) Each partner is bound to attend diligently to the busi* 
ness of ttie partnership, and is not enititled to any re- 
muneration for acting in such business : 

(5.) When differences arise as to ordinary matters connect- 
ed with the partnership business, the decision, shall 
be according to the opinion of the majority of the 
partners ; but no change in the nature of the busi- 
ness of the partnership can be made except with the 
consent of all the partners 

(6.) No person can introduce a new partner into a firm with- 
out the consent of all the partners : 

(7.) if, from any cause whatsoever, any member of a part- 
' nership ceases to be so, t* e partnership is disiolved 
as between all the other members : 

(S,) Unless the partnership has been entered intoforahxed 
term, any par ner may retire from it at ahy time : 

(9.) Wb^ra a partnership has been entered into for a feed 
term, no partner can, during such term, retire except 
with the consent of all the partners, nor can he be 
-expelled by. his pariners for any cause whatever ox-, 
cept by order of Court : < ’ ' 

' (10*) Partnerships, whether entered into for a fixed term or 
. , not, are dissolved by the death of any partner. 

’ ' Wbets'Uo'iitl may dtesolva '' 264 * At the suit of a partner, the 

partnership* Court may dissolve the partnership in 

the following cases : — . 

(X.) When a partner becomes of unsound mind t 

(2,) When a partner, other than the partner suing, has been 
ja^judlcated an intelvent under my law relating to insolvent debtors ; 

When a partner, other than the partner suing, has done 

by which the. whole interest of such partner; is legally trans^ 
ferred to a third person : ^ 
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( 4 ,) Wiben any partner becomes incapable of performing his 
part of the partnership-contract : 

( 5 .) When a partner, other than the partner suing, is guilty of 
gross misconduct in the aSalrs of the partnership, or towards his 
partners : 

(d.) When the business of , the partnership can only be car- 
ried on at a loss* 

Dissolution of partnership 255. A partnership is in all cases 

by prohibii;,ion of business. dissolved by Its business being prohi- 
bited by law* 

256. If a partnership entered into for a fixed term be con- 
Rights and obligations of tinued after such term has expired, the 

partners in partnership con- lights and obligations 01 the partners will, 
tinued 0 .fter expiry of term in the absence of any agreement to the 
fcr which It was entered mto. contrary, remain the same as they were 
at the expiration of the term, so far as such rights and obligations can 
be applied to a partnership dissolvable at the will of any partner. 

257. Partners are bound to cany on the business of the part- 
1 , X . nership for the greatest common ad- 

Cer.eruidut.es of partners, vantage, to be ju 3 t and faithful to each 

other, and to render true accounts and full information of all things 
affecting the partnership to any partner or his legal representatives. 

258. A partner must account to 
the firm for any benefit derived from a 
transaction affecting the partnership. 


Account to firm of benefit 
derived from transaction af- 
fecting partnership* 


Illustrations, 

{a,) A, B, and C are: partners in trade. C, without the knowledge of 
A and B, obtains for his own sole benefit a iease of the house in which the 
partiiership»husiness is carried on i A and B are entitled to participate, if 
they please, in the benefit of the lease. 

(d;) A, B, and C carry on business together in partnership as mer- 
chants trading between Bombay and London. D, a merchant in Londons 
to whom they make their consignments, secretly allows C a share of the 
commission which he receives upon such consignments in consideratioa 
of C^s using his Jnfluence to obtain the consignment for him : C is liable 
to account to the firm for the money so received fay him. 

2S9. If a partner, without the knowledge and consent of the 
Obllgatiohs tofirmofpart- Other partners, carries on any business 
ner carrying on competing competing or interfering with that of the 
business. firm, he must account to the firm ior all 

Act iX.j ' 


CONTRACT. 


98 


[4ct iX* 


profits made in such business^ and must make compensation to the 
firm for any loss occasioned thereby. 


280. A continuing guarantee, given, either to a firm or to a 
Revocacifjti of confciauing' third person, ID rcspsct of the transac- 
^uaraniee by changfe in firm, tioHS of a firm, iS, in the abseUCQ of 
agreement to the contrary, rev jked as to future transactions by any 
change in the constitution of the firm to which, or in respect of the 
transactions of which, such guarantee was given«^ 


231. The estate of a partner who has died is not, in the ab« 
Non-iiabifjty pf deceased scHce of au express agreement, liable in 
f;ariner*s esmce for subse- respect of any obligation incurred by the 
obligations. j^jg 


202. Where there are joint debts due from the partnership 
Payment of partnership-* and also Separate debts due frornt any 
debts and of separate debts, partner, the partnership property must 
be applied, In the first instance, in payment of - the debts of the firm ; 
and,, if there is, any surplus, then the share ot each partner .must be 
applied .in. payment of his separate ' debts, or paid to him. The 
. separate property of any partner must be applied, first, in the pay** 
ment ot his separate debts, and the surplus (if any) in the payment 
of the debts of the firm. . ' 


263* After a dissolution of partnership, tb.e rights and obli- 

Continuance of patfcners’- gations of the partners continue in all 

*- 


dghls and obiigatio^ns after things nece^ary for winding up the busl 
dis$oiuuoo. partnership. 


. 234* Persons 
of dissolution* 


‘ with a firm will not be affected by a 
dissoimion of which no public notice 
has been given unless they themselves 
had notice of such dissolution* 


205.t Whem a partner is entitied to claim a dissolution of 
f Windiog^up by partnership, or where a partnership has 

^ssolutjou or after termka- terminated, the Court may, in the ah- 
' sence of any contract to* the contrary, 

V' "^^ti(d*up the business of the partnership, provide for the payment 


/ h r* The Mercaotitie Law Amendment Act, 1856 (Stat. 19& ao Vict.j? 

been ; the , ,otiglttal..,section .by, the ...Indian. 

^ ...... 
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ot its debts^ aud distribute' the surpltis, according to the shares o£ 
the partners respectively. 

268 . Exti*aordtJiary partnerships, such as partnerships with 

Limited -liability partuer- incorporated partner- 

ships, incorporated parfcaer- Ships, and jomt-stock companies shall be 
ships, and joint-stock com* regulated by the law for the time being 
, In force relating thereto.^ 

■/' v'-;.- v',' 

SCHEDULE :t 


* See the Todian Compaaies Act (VI. of 18S2) and the foliowing 
speeial Acts i V. of 1838 (Bengal Bonded Warehouse) as amended by Act V.. 

1834 ^ V. of 1857 (Oriental Gas Company) as amended by Act XL of 
1867,* the Presidency Banks Act (XL of £876)1 Madras Act VL of iSd^ 
(Madras Equ>tabie Assisrance Society) &c. 

t The Schedule has been repealed by Act X. of 1914* 







NOTES ON 

Transfer of Property Act, 


INTRODUCTION. 

Introduotion.— The Transfer of Property Act, it should be 
remembered, does not^ea! with the law of mortg^aga only, but also, in 
the words of the Law Commissioners of 1S79 "‘read with Contract 
Act, covers almost the whole of the ground, which could be profitably 
occupied by law relating to transfer wims of interest in property.'* 
So “ this Act is, so far as it deals with immoveable property and debts, 
a partial measure/* This Act does not affect any transfer by opera- 
tion of law, or by or in execution of a decree or order of a Court of 
competent mrisdictioa,. save as provided by s. 57 and Chapter IV* of 
the Act. The Law of Transfer, can be divided thus • 

Law of Transfer. 

I 


By opitmtion of law 


f 

By Act of parties 


Escheat Execution Insolvency 
an«i forfeiture 


Succession 


Testamentary Intestate 


, ^ By other methods By Contract Act By riansfey 

. Property Act. 

: I. Transfer Tbj operation of law.*--Those transfers which 
arc not made by <the consent of the transferor fall into this category^i 
They are not the subject matter of this Act. So sale in execution o£ 
a decree is exempted, from the operation of this AcL>^j^r/jfJk»a v 
ig-M. 3B3, 

. Ilji Transfer by 4 ot of partiss.-^Tfaefe are, two kinds of 
transfer namely, (<i) Testamentary and Inter vivos, 

(a) In cases of testamentary transfer Succession 

the transferee gets the property at the death of the transferor and not"^ 
before. The document by which the transfer is made is called a will ” 
The kw of testamentary succession is laid down in the Succession Act 
Witte -- 

■ Trasi, Pf0. 
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(b) Transfer tnUr This kind of transfer can take place 

when both the transferor and the transferee are livings* The Transfer 
of Property Act contains mainly the provisions of these kinds of 
transfer. 

Subjecfe-inatter of transf0r,«-Any property moveable or 
immoveabie may be the subject-matter of transfer. The word pro* 
perty includes not only such tangible thing which possesses any 
value but also comprises such incorporeal and intangible things as are 
capable of being owned and transferred. The only requirement is that 
it must be in existence at the time of transfer. 

Requisites of transfsr.«-In order that a transfer may take 
effect it h absolutely necessary that there must be two persons, namely, 
the transferor and the transferee. These two persons must be living 
and competent in the eye of the lasv. Corporation is a person accord* 
ing to law and as such can be one of the partiei. 


PREAMBLE. 

Transfer of property Act.— The Transfer of Property Act 
is neither a complete code nor an exhaustive one^^SatyabaH v. 
Harabatiy 34> C. 224. ** It must be remembered that, when Act 
No. IV. of rSSa was brought upon the Indian Statute Book, it was 
brought on because^ according to the preamble, it was expedient to 
define and amend pertain parts of the law relating to the transfer of 
property by act of parties/^— v. Bkagman^ 16 A. 295. 

IiitJerpretation of Act,—'* The proper course ,is^ in the hrst 
instance to examine the language of Statute and to ask what Isfte 
natural meaning uninfluenced by any considerations derived from the 
previous state of the law and not to start with enquiring how the law 
previously stood, and then assuming that it Was probably Intended to- 
leave it unaltered, to see If tha words of the enactments will bear an 
rfiterpratadon in conformity with this view. If a Statute, intended to 
embody tn a Code a particular branch of the law, is to be treated in 
this fashion, it appears to me that its utility will be almost entirely 
destroyed, - and the very object with which it was enacted will be 
frustrated. The purpose of such a. Statute surely was that on any 
point specifically dealt with by it, the law should be ascertained by 
Intcrprefmg the language used instead of, as before, roaming over a 
number ‘of authorities in order' to discover what' the law was. 
^5^apting k by a minute critical examination of the prior deci**' 
v. KamalhasiHi, 23 C. $6$ (571*72)^ 

' S^Ctxou 1# ’ 

Act iramo*into operation drt , 
‘ ^ this, enactment deals with substantive rights 
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!g;«neral principle no retronpective effect is given to it* Thus It does 
not affect any transaction which took place before it came into force*— 
Vide Kaiiash v. Zfari, lo C* L, J* no. 

Section 2* 

Clause (o) .^Previous to the passing of the Transfer of jPrO‘- 
perty Act, tenancies of homestead .land created for the purpose of 
habitation were not transferable except by custom or usage, 

Frasad Singh v^ .Deo Charan Singh^ 7 Cal, L, J, 309, 

Local Law has been sa\^ed expressly in the case of leases of 
Immoveable property under section io 5 . The Local Acts X. of 
l859,Xn.of i88i, XfX, of 1868, XXVni, of 1868, Bengal Acfc 
VIIL of 1869, (which was repec'ikd by Act VllL of 1B85), Madras 
.Act VIU. of 1S65, containing provisions regulating the relation of 
landlord tenant; ail remain untouched. 

Local Usage has been expressly saved in s, 98 . on the 
subject of mortgage not described in s- 58, clauses (6)t (c), (d)^ and 
(e)i in s. 1 06, on the subject of duration of certain leases in absence 
of ^vritten contract f in s, 108 on the rights and liabiiities of lessor 

and • • • ’ • ' , 

Hindi!, Mutiammadan, or Budhist law,— The 2nd chapter 
of Ibis Act containing general |)rovlsi6ns of transfer of property, whe- 
ther moveable or immoveable, from s. 5 to s. 53, shall not 'affect 
any rule of Hindu, Muhammadan, or Budhist law. The Hon'bler 
Mr, Crosthw'aite made the following remarks while discussing the 
merits of the Transfer of\Propert3^ Bill in the Legislative Council* 
But another class of objectors arose at the last moment represented 
by Ra|a Siva Prasad, This gentleman and his friends, objected fca 
the Bill, not because it infringed Hindu law, but because it did not 
infringe it* The question which they would raise was a very large’ 
one*— whether Hindus had the power of creating perpetuities or not* 

. The Privy Council had decided that they had no such power, and 
th-e ., Bill in s. 14 was framed accordingly. But there appeared to 
so strong a desire on the part of the Hindus that these ii^lings 
should hot be.afirmed by the Legislature until the Hindus in^Rsted 
in them had been able to contest the p oint further, that they thought 
at best to save Hindu, Muhammadan, and Budhist law, from the 
.operation of Chapter IL ' ^ 

' Seotion 3 . 

Immoveable property*— This term has been defined on the 
principle of exclusion. This definition has been borrowed from the 
last line of the definition of ^'immoveable propery^^ in the Indfam 
Regisfration Act (HI. of 1877), According to the General Clauses 
Act ;(X. of 1897} immoveable property shall include land, benefits 
to arise out of land, and things attached to the earth, or permanently 
fas'tened to anything attached to the earth ” The same delinitbiii 
i5 ‘givefi in the General Clauses Act (L of X 868), . .o i 



»0T2S pn TXAHSFIK OJT 1>*0)PSRXY ACX. 


iL_i. j ,i~"” “"'y rooted as tree*, and 
ftnbedded as walls or bui dipgs, but it also means attached to walls- 
lor their permaneni beneficiai rnjoymenfc, »uch as. 
the locks, keys, bars, doors, windows, and ali other things provided 

iZ -Z- be noted that these things 

we included within ^e meaning of " immoveable propertv.’'-~i'M 

Sx;;.fr;d” 0 / 

Imbedded..--The word imbedded means aflBxed or annexed. 

Notice.—This definition of the word “notice*’ in this section 
correctly codifies the law as to “ notice *' which existed prior to the 
passing of the Act {Churaman v SalU, g A, spi). This definition of 
notice IS comprehensive (Freonaih v. Ashutosk, s? C. 358). There are 
two kinds of notice namely ,-(r) Actual Notice ; and (a) constructiv^ 

whLTit is divided into three clasps, sua. (a) 

when but for Wilful abstention from an enquiry or search which ho 
ought to hfjve made, one would have known it ; (,i) when but for 
f/°*f one would have known it ; and (c) when information 

agent ander circumstances. 


'fogal 0hMg9^9^^ . 
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or duty bound to mak«, that is, wilful omission of a duty which may 
be evidence of fraudulent omission or gross . negligence*— - 5 <r# also 
V, Smithy l Hare 55, 

(h) Gros$ n0glig'0nce,*^lt means negligence which is palpable 
or stupid (hence culpable) inattention or carelessness want of 
diligence) as well as wanting in duty. It does not mean mere want 
of caution which a person having means of obtaining the information 
might have, by prudent caution, obtained it, but it involves the idea 
of not obtaining information through gross or culpable negligence# 
in order to bind a person, it must be shown not only that he might 
have acquired, but also he ought to have acquire^ but for gross or 
culpable negligence he had not acquired the iiiformationt Negligence 
is the omission to, do something which a reasonable man, guided upor* 
those considerations which ordinarily regulated the conduct of human 
a^ftirs, would do, br doing something which a prudent and reasonable 
man would not do.— y. Birmingham WaUrwDrks Co.fil 
784, Under s* 78 the legal consequence of fraud, mtsrfpr^stntaHon,, 
and grosi mgUct are the same. 

BegistrH.tion whether notice.— The American doctrine 
that registration operates as constructive notice has been adopted 
by the Bombay High Court in the Full Bench decision of 6 Bi 168 
(Lakshmandas V * Dasrai)j But it does not seem to be th® correct 
principle of law, because to bind a person by constructive notice, it 
must be shown that, not only he had means of obtaining the notice by 
enquiry in the Registry office, but also he ought to have enquired In 
the Registry office in order to gel the notice.— S’/* aw Maun v, Madras 
Building 15 M. 368. So accordingto the Calcutta and the Madras 
High Courts registration is Bushdl, Ch« 

and L, 90 * Brio v* Ashu^ ay C. 358 ,* Bun^ari v, 7 C. W. N. 

It j Durga V, 7 C. 199 ; Shan v* Madras Building Co», 15 M» 

36S. But according to the Bombay and Allahabad High Courts 
reghtmtian is ik mtlce^^Lakshmandai V, Da$rat ,6 B, i68| Maiadin 
V. Kasim, 13 A* 432, 

Fossesisiou^— Possession for some years was hold sufficient 
notice.— v. KariiQ, %i C. Ii6» Possession by a third party 
is sufficient to put the purchaser on nnqmTy^^Gunamoni v, Bu$$unt~ 
T6 C.ii4. 

. {<?) Apnfs knowlidge^^Th^ maxim of the law is Quiftint per 

facii p§rse, ** who does by another, does by himselt/^ The 
principal cannot plead that the knowledge of the facts was withhold from 
him by the agent. Coifstrative notice will be attributed to the pdnclpa! 
if information of a given fact be obtained by the agent in the course of 
business' transacted by him as agent, wh^her' he communicated it to the’ 
principal or not* S* 229 of the Contract Act is sileot as to whether con« 
struciive notice, ^ich may be imputed to the agent on account of his 
wilful abstentipo or ^■gross negHgencoj will bind also the principal* . Thai 
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duty of the agent being to represent the principal in his dealings with- 
third persons, we think that the principal cannot avoid the imputation 
of constructive notice which the agent ought to have obtained, after 
the exercise of due diligence. The principle of law is based upon con-‘ 
sentence f and therefore, although the agent be interested in witholding 
the communication from the principal, still the principal will be bound,. 
As fraud vitiates the most formal acts, and as no one can take advan- 
tage of any fraud, fraud or fradulent conduct on the part of the agent, 
if the agent be a party to a scheme or conspiracy, or design of fraud 
in withholding the communication from the principal, then the latter is- 
spot bound, because the agent was not only acting as agent, but also as^ 
a party to the scheme, and the knowledge which he attained was 
attained by. him in the latter character, and therefore there is no 
ground on ivhich it can be presumed that the duty of an agent was? 
performed by the person who filled that double character, 

Section 4, 

Not0-'~^The last clause has been added by section 3 of Act 10, 
jpf X885, after some difficulty expressed in L L, R„ 8 Cal,, F. B,, 597* 
{6ia), Seg I. L* R,, 19 CaL 623 (F.B.), and notes under a. 54, 
** The amending Act III, of 1885 provided that this section should be 
read as supplemental to the Indian Registration Act (HI. of 1877), 
Its effect is to make s. 54, para, 3, absolute,^^ 

Read with the Contract Act, this Bill covers almost the whole of 
^he ground which could be profitably occupied by law rtjUting "to the* 
|:ransfer Mgr vivos of interests in property j and for the convenience of 
the. practitioner it could hardly be. enacted in a more accessible 

Sr 54, paras, 2 and 3, relate to sale how made, t 

' 'Si 59 relates to mortgage when to be by. assurance, , 

$. 107 relates to leases how made, ^ 

Mates to gift how effected* 


^ Notes,— elatise (d) of section 2.— ‘‘ And nothing in the 

B Act shall be deemed to affect any rule of Hindu, 
dhist law.” ; . 

been sub-diyided into 2 parts, (A) and fBJ, 
IS from 5 to 37 ai'feogethei: 33 sectidhs,. which ard^ 
e as well as to immoveable property, and (Bj. 
53', altpgqffier 1 6 sectipps, which ^ arC app|ic^b|| 

, -i; 
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any ruh of Hiitdu> Mumammadan, or Budhlst law (oxpmance shows 
that they do not conflict), the latter will prevail* 

Section 5* 

Living: person,*— -The word /fersuna had, in the usage of Roman 
Law, a different meaning from that which we ordinarily attach to the 
word person. Whoever or whatever was capable of having and 
being subject to rights was a persofta,. Many persontB, however, had 
no physical existence* The law clothed certain abstract conceptio,^ 
with an existence, and attached to them the capability of having, ana 
being subject to, rights. The law, for instance, treated .the State as a 
capable, for example, of owning land or slaves. So, a cor- 
poration, or an ecclesiastical institution, was a persona quite apart from 
the individual persona who formed the one and administered the 
other. Even the fiscus^ or imperial treasure, as being the symbol of 
the abstract conception of the emperor's claims, was spoken of . as a 
persona,. Such persons as were the mere creation of law, as corpora- 
tions, ceased to exist when the law in any way put an end to their exist- 
ence, as by the dissolution of the corporation .— Insiiiutes of 
yusiinian. 

Not only the property, but also the transferor and the transferee,, 
must imsse at the date of the transfer. 

In future is an adverbial phrase qualifying conveyi/* which 
signifies, that an interest may be created by a transfer which will take 
effect in future , — See ss. 13, 14, 15, 16, and 20, See also I. L. R., 2 
Bom. 3^3 . Lakshman v, Anant Babaji)^ In such a case 

conveyance is made to the trustees for the benefit of the real 
’ transferee's, 

To himself,— When the transferor happens to be a member of 
a corporation or a firm, which becomes the transferee, then the indivi- 
dual person may be said to transfer property to himself and to 
•Others^' ‘ , V ^ ' 

Property.— Property is a term of complex or various meaning. 
As this term has been used in this Act in various meanings, and as 
it is not feasible to ’give such an accurate and precise definition of 
the term without a long periphrasis as may be adhered to throughout 
this Act, this section should have been omitted altogether. Dr, Rash 
Behari Ghosh has remarked that *Uhis section is not very happily 
worded.’^ Mr. Justice Mahmood has suggestei' another wording (see 
L-L. R., 5 Ail. 121, F.B.), ■ ' • . - , ’ ' 

: Tiansfer, — In ordinary import it conveys the idea of only an 
. absolute transfer amounting to a divestiture by the transferor of bis 
right out*and*“Out in favour of the transferee followed by the possession 
of the latter as a necessary consequence. It is a technical term of 
laW| and is used as a convertible term with alienation/' convey- 
abd assignment/' It ra^y b« safely taken that the word 
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i. in the most 

hendmg aII the species of contract which 
trom one person to another. $€» in I.‘L. R 

taken by the Cakutt* Hign Court and the Privy Council, 

In the following section 

property as is giv-- - 
^5# general dejUnido 
i^tion is headed by * 
moveable/^ and trar 
transfer of property 

This section 

ing sections * transfer of property 
person conveys the whole or [ 
m present or in future, to one or more oth. 

more other living persons, and , 

Property also includes 
•states carved out of full ownership.*' 

whather this definition of " 

‘his Act. In s 

“o includes any limited 

>®8 W. 4 o,andfrora lo to 34. 

i® ‘he absolute t 
P«Pe«y out-and-out. In s. 

01 a right to eniOTT such probertv. *■.... iran.f^r 


generic signification, compre- 
pats real rights in property 

. ■ : . ; 5. Alh;::;i 3i.,;fpsB.'J:y. ^the' 

accords with the view of law 


‘The definition of “ transfer of 
I is confined to Chapter H. In 
^ has been given. This 

transfer of property, whether moveable or im« 
Eisfers of property by act of parties,*' consequently 
has been defined by this section# 

i3my be interpreted thus : In the follow- 
. . an act by which a living 
part of the right or ownership of.property 
^ "»* *nore other living persons, td him*! 

^ ‘ to transfer property * is 
i Jura iff n alUna^ f.e., 


...... •! 
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Equity enforces the performance of agreements when mch agree- 
ments are for value^ and are not, contrary to its own rules, or to public 
policy* A mere expectancy, therefore, as that of an heir at law to the 
estate of his ancestor, or the interest which a person may take under 
the will of another, who is living, also, non-existing property to be 
future acquired at a future time, as the cargo of ,a ship, or future stocks 
in-trade to be brought on the mortgaged premisei, is assignable in 
equity for valuable consideration ; and where the expectancy has fallen 
into possession, the assignment will be enforced, subject to any ques- 
tion, as to the effect of the bankruptcy of the assignor intervening, 
while the expectancy has not yet fallen into possession.— v* 
IsamcSf 19 Ch* Div, 34a. 

i . 

Clause (a,)*^Chanat or miri possibility or fxpsctancy is not 
pro|)erty, and cannot be transferred* Subject of property or right^ of 
property must be in smsu in order to admit of valid transfer. A thing 
(corporeal or incorporeal) of the Roman Law means what is sensible 
or perceptible through the senses, and is opposed to nets of persons, 
and to facts or svsniiy and in its extended sense, it includes right. A 
iking existing actually or poUniiatty may be transferred by convey- 
ance or contract* Vested remainder becomes property when the 
contingency is put an end to,-— 5## L L. R*, l8 Cal. (F* C.) 164* 

The right of a son or daughter or other heir of a person to inherit 
that personas property on his death is not an estate in remainder, or in 
ireverson in immoveable property, or an estate otherwise deferred In 
enjoyment. It is neither a vested nor a contingent right, it is in the 
language of section 6 , clause of the Transfer of Property Act, the 
chance of an heir apparent succeeding to an estate or “a mere possi- 
bitisy, of succession *' which cannot be transferred.^—!. L. R., 30 Boin« 
304 (Abdool Hossin MuUa v. Golam Bos&in AUy)^ 

Clause (b),*— '*4 mers right oprs^miry, apart from the remain- 
ing right of owntrship^ u e., reversion, cannot be transferred except as 
provided* When an estate is carved out from the absolute ownership, 
the owriypr of the property still has the right of revesion,and that right 
can be the subject of a valid transfer ; but a right of re-entry on breach 
of a condition is a distant contingency which may never|happeo, and 
consequently cannot be transferred except to perfect or complete 
the title of the person to be bound by the condition, A right like this 
can have no separate existence from the land, and is not a personal 
right. ^ - 

Olaiise (0 ),— sassmsni or serpihids is not a separable right 
of property from the dominant heritage. It is the right of using a 
subject owned by. another, and that right is indivisible from the domi- 
nant tenement. It is In fact a necessary incident of the dominant, 
^tenement and therefore must go tvith it' \ ■ ; < , ‘ 

'eaiem-fent fnay be ^defined to be a privilege ■ without > profit, 
which the owner of One hrignbouring tenement hath of another, exist- 
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ing m respect of their several tenements, by which the servient owner 
IS obliged ‘ to suffer or not to do' something on his own land, for the 
Advantage of the dominant owner. 

'' The essential qualities of easements, 
thus distinguished 

1st.*— Easements are incorporeal. 

2nd,*-*fThey are imposed upon corporeal property. 

They confer no right to a participation in the profits 
^ arising from it. 

'<4th.— They must be imposed for the benefit of corporeal 
property, 

^*3th. — Thera must be two , distinct tenements — the dominant 
to which the right belongs j and the servient, upon which 
the obligation is imposed. 

“6th,*— By the civillaw, it was also required that the cause 
> must be perpetual 'See Gale on EasjmenL 6th edition. 


properly so called, may be 


Clause (d).— A right of personal enjoyment is inseparable from 
the person himself, and it is a necessary incident of his own person, 
which cannot exist without him. Therefore the grantee of the incident 
cannot, transfer it. A decree enforcing a right of pretemptfon, her-O^ 
ditary priestly office, a kariama right, right of worshipping a goddbss, 
ghaiy»h <tnure,iarawad right of a or partchavaka, 

migious endowments, inalienable raj, jewels used in worsnip, and all 
emoluments of a religious office cannot be transferred.— I. L. R. 

7 All. 107, top j 5 All 183; 10 Bom. 342; 9 Cal 187 ; 4 Mad. 391 j 
L.R., 8 1,A.243;4Mad. H. C. 336; 3 Mad. H. C. 380; 6 Bom. 
H, C. 3150; 9 gom. L. R, 77ar. ^ 

; y necessary to keep down litigation 

Ahd to. prevent trafficking in litigation , Tr^nsf^rs of actionable claims 
arc not absolutely Am 4 M,^Sfe notes under Chapter VI The 
bright to complam of , a fraud is not a marketable commodity (Zfe 
V. L, R., 2 Cn. App. 169, Turner, Ses h Ln 

(^Rantnm fa AyyaHi^ar Narayana Ayyangav'ft If' 
.i^ipuYchaselje contrary w public policy, then it is void icf. section 23 

'aw of Champerty in ln<|ia. 

(f).— Public ofBce requires individual .cajbacky and raeriti 
glWMauttat -be transferred. Salary /of a jjublic officer cannot feh 
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OlMlse {g).*««P«blic policy requires this provision in order to- 
maintain the dignity and prestige of the oifice. 

Clause (h)*-*-(/) Transfer becomes inoperative if it destroys the 
right of property by the transfer. NutUus propriias, i. e,, things- 
which are nobody^s property cannot be transferred. — S$e i. L. R., ^ 
Cal. 347 i 4 Mad. H. C. 336; 7 Mad. H. C. 210. 

(g) Law does not further an illegal object, so the transfer is void. 
Any transfer for an illegal consideration is void.*— I. L. R., 2 AIE. 
433 j 6 Ail, 3^3? 708} 3 Mad. 215. 

{3) Conveyance and contract require the mutual consent and 
power of seizin j hence, a minor, an idiot, who cannot contract under 
the Contract Act, cannot be transferee. See 1 . L. R., 20 Cal, 508 
{Faiinta Bibi v. Debnaih Shak)^ where lease to a minor was held 
invalid. See also, I. L, H,, 18 Cal, 250 {Mahamed Arifw Saraswait)^ 
and i. L. R., 13 Bom. 50, Of. s. 136 of this Act. 1 , 

(4) An assignment made in fraud of the Bankruptcy Law falls 
under this clause. The word obj tef in s, 23 of the Contract Act is not 
used in the sense of consideration, it means purpose or design (to 
Cal. W. N., p, 755). 

Clause (i),— L L. R., 5 AIL, (F.B.) 12 1 (Gopsl, Pandey v, 
iBadri Nath)^ and the Calcutta cases cited therein, and L L. H., 7 AIL 
511 (Durga V. yhinguri)^ Occupancy- right is not per $e transferable 
or nontransfcrable in Bengal, but it is so according to the local custom* 
See 7. W. R. (F.B.) 528; 20 VV. H. 139; 22 W. R. (F.B,) 22 j 1 . L* 
R,, 3 CaL 774 > 4 Cal. 925 j 9 CaL 304 and 648. 

SeotionT. 

Competent to oontraofe.*— Contract Act, s. ii, which 
runs thus • 

^ ** Every person is competent to contract who is of the age of 
majority according to the law to which he is subject, and who is of> 
Voand mind, and is not disqualified from contracting by any law to 
whfch he is subject/^ 

it is to be remembered that one of the objects of this Act was ,to- 
complete the Code, of Contract Law, so far as it relales to immoveable 
property. See notes under s, 6, cL. (h) sub-cL (y)* See also i. 
k,, 9 Bom. 561; 1 . L. R., 8 Mad. 93. 

Axtthorisied to tKsposo of propetty not Ms owxi.r-Xhe 
following persons have limited right as regards disposal of property 
(jf) Hindu VVidow^ (2) of a Hindu Joint Family? (j) Father 
under Mitakshara Law; (^) Administrators and In certain cases- 
executors (Fide s. 90 of the Probate and Administration Act) ; (5). 
Guardians duly appointed by Court s. 29 of the Guardian and 
Wards Act) ; (d) Manager to the estate of a lunatic ( Vide s. 14 of the. 
Lunatic Estates AotJ and (y) Trustees and ors, (Fide Indian .Tntat 
.Act, SI, and ,12};. ' , - . . 



Capable of paBsing.~A transferor cannot pass, greater nVht 
than he himself possesses, S0t 6 Moo. I. A, n . 1 r » 
Bom., p. 540/ 1, L. R., 7 Cal., p. 665,. I. L. R.,^! ^ 

. P^^lnoipl0.~ln this section both the principle as well as the rule 
of interpretation have been set in. The principle being th!t an uncual ! 
fied transfer conveys all the interest which the transferor pSses 
and the rule of interpretation being that every grant is tn h« 

rg ^ 

clum,—ArMnai:h0ll»m v. Suhramaniaf 30 M. 335. ^ ^ ^ actionable 
Notea.— -Parol contracts in all cases, excent wh«r. »k- r . • 

under those sections. An actionable claim iwav hf^\ 

out writingf, but when passed into decree, that decree^^*lfkB*"*^rill 

Section 10. > 

'f. s z gbMVg^ta'"gf. 

is absolute restraint of alienation Is antiVirpl^* f ^ opnddion 

Condition is void {In rt Rosher, L. R. a6 Ch D ^ 

the case 'ofragor-rv. Tagaw (0 B L R ,;i?‘ r 

esfaJ^-’t ‘he’glFwere'Sn taSf of /if 

estate inheritable according to law with j ?^a«» 

the power of transfer which tJTeTai 

restriction would ba reiected as h^m«r estate, the 

an attempt to take ™ rL° ® being 

s*g'r;, m - ; 
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on forfeiture, by reason of an atsigrtmcnt in violation of the provi*‘ 
sion of it| the condition was held to be vmd.*^GoIak ¥• M*ihurai 
20 C. 2/3} Sjf*'ats<t Mram v* Bur^Hx lo liid. Ca»» 4^9 > Miihanandm 
V, C. L. J* 5B5, 

ProTiso.^— This section merely excepts the general rule laid 
down in s, 8 of the Married Wamen^s Property Act (ill, of 1874)^ 
the particular case of a married woman, and does not give to d 
restraint upon anticipation any greater force than it had before the 
passing of the Act, but merely preserves to* it the effect k had pre* 
viously, leaving the Married Women^s Property Act of 1874, and 
the decisions upon it untouched.— v. la C, 53a. 

in * the case of married women this restraint upon anticipation is an 
exception, established by equity in fjcvour of married women, to the 
general rule of law, which regards condilions m transfers of property 
restraining alienation as null and void .— (rafsdfm v, 

30 M. 37a. 

Beotion 11. 

Note.— This is one of those sections which are founded upon 
the public policy which condemns any attempt to restrain the free 
ditposition and circulation of property for the interest of: commerce 
and general progress of society. A transferee who takes an absolute 
interest should not be restrained in his enjoyment or disposition of 
it by any condition inserted in it. Such incident is inconsistentjwith 
or Repugnant to the main purpose of the transfer.— v, Sana, 
I 4 C*L.J. 303 . 

Proviso.— It is not competent to a vendor to create rights un- 
connected with the enjoyment of land and to annex them to it. But 
: for the improvement or the better enjoyment of one piece of land, 
restrictions may foe imposed on the power to deal with an adjoining 
piece of land ; and the restrictive condition need not be expressed 
to be for the beneficial enjoyment of immoveable property. In 
M&Lmnv^ McKay (L, R., 5 F. C. 327), the conveyance contained 
an agreement that certain land should never be hereafter sold^ but 
should be left for the^common benefit of both parties and their 
successors. The Privy Council, while holding the restriction on sale 
tb be invalid, construed the other clause as separable and as an 
agreement on the part of the grantor to leave the land in the state 
lh::;;which jt was at^ the time of the conveyance, for the advantage 
“ the parties as adtoining owners. Even such a restriction may 
to be enforceable if the character of the property sold so change 
to '‘tirtake the , restriction ohm.td^'^Shipparcts Gmimct Act^ 
Nhte' under. ‘ . 

>to the effect of itsch restrictions on transferee n4§ s, 4# 





mms OH TRAHsrm or pj^opskty act. 


Section 12* 

Note.^^U is one of the incidents o£ property that it shall vest 
30 the asii^riees of a bankrupt for the benefit of his creditorSi and 
this incident cannot be taken away by the author of the transfer* 
So the right of alienation is one of the incidents of the absolute 
ownership of property, and therefore, if an absolute transfer is foi- 
lowed by a condition or restriction limiting the right of alienation, the 
condition of restriction is wholly void. 

It is an exception to the provisions*of s. 31: v^hereby an interest 
can' be created with condition superadded that it shall cease to exist 
in case a specified uncertain event shall happen. So it has been 
enacted also to safeguard the interest of |he creditors who advanced 
money on the security of the pro.>erty and whose interest will be 
defeated if the transferee be declared an insolvent, 

Seotion 13* 

UabOTja person, —Transfer, to an unborn person is void under 
the Hindu and Mahomedan Law, The law of will among Hindus 
is analogous to the law of gifts, a person capable of taking under 
a ■will must be such a person as could take a gift znier mvos, and 
therefore must, either' in fact or in contempiacion of law, be in 
existence at the death of the testator, and therefore a gift to an 
unborn- child,' except in case of an infant in the womb, or 
an ad'op'^ed son is void. And what cannot be done by a gift cannot 
.be dona' by the intervention of a trust (Taj^o»^^ Law Lmturt by Mr* 
Agneutf, p, 40), ^*The piinciple is the same in the case of a deed 
as in the case of a will, but tha application is different by. reason that 
the deed converts the property in the lifetime of the author of the 
deed, whereas, in the case of a will, the conversion does , not i take 
pUce'until the death of the testQktotJ*>-^Griffitks v, Eicketis^ 

: whfere the Hindu and Mahomedan Laws are not applicable, 
the ru'fe of EngUsh H contained in. this section is applicable. The 
principle underlying this section is known as the Doctrine of Double 
, Contingency,' According to English while there may be a 

, imitation in favour of unborn children, a remsunder to the children of 
-siich children is vJd, for there cannot be ** a possibility upon a posisl* 

ali^eady ' been noted under s, 5 that under this'act an ipter- 
can. he created for benefit of art unborn person* But.. 

be created unless a prior interest is also created 
favour ^of a person who is in existence' at the time 
But the condition of the transfer is (r) 'that the unbocu 
existence at the time when the prior 'estate ceases $ 

remaning" 

tran^iSr'tm ravouc of the unborn person , * 


KOTIJ$ ON TRAHSFSE or ^OPSETir ACT. 1 $. 

th6 lifetime of one or more living* persons at the date of transfer 
not be deferred to a longer period than is necessary for his attaining 
majority. — Vide s. 14. infra. 

Section 14. 

Cf, S. lot of the Succession Act.J 

Principle. — A perpetuity is a limitation, tending to talce the 
subject out of commerce, for a longer period than a life or lives in 
being, and twenty-ine years beyond, and iri the case of a posthumous 
child, a few months more, allowing for the term of gestation/' 
Lewis an the Law of Berpetuiiy Chapter XII. A perpetuity is a 
thing odious in law, and destructive to the commonwealth ; it would 
put a stop to commerce, and prevent the circulation of the riches of the 
kingdom; and therefore is not to be countenanced in equity /^■^Tag'are 
Law LecinreSfiS 8 xtPp*S 7 and 38, The chief inducements to a 
creation of perpetuities are the desire of preventing prodigality in our 
descendants, the desire of ruling after death and last, but not the 
least, family ptidefj^Mukherfee^s Perpetuities^ p. 17. But **The 
Rules against perpetuities in the English law while they are efficient 
for the purpose of preserving and guaranteeing the free circulation of 
property to the utmost reason|^bIe extent, yet aSord ample scope for 
that attention, to personal and family exigencie s which’ it is neither the 
policy of the laws, nor the interest of society, entirely to overlook,'^--* 
Lewis on the Law of Perj^tuity Introduction, 

. Miaority,— It seems that in place of years under the English 
law/ the Indian Act substitutes minority 18 years or 21 years as 
the case may be) plus the period of gestation. 

Scope, 1*5 section applies both to moveable and immoveable 
property, But the English doctrine of perpetuities has no applica- 
. tion in the case of executory devise by a Hindu or Makomedan and 
the validity of disposition must be regulated by the Hindu and Mahc?« 
med&n law. as the case may be. Under Hindu law any provision for 
perpetual descent and for restraining alienation is void; vide Anantha 
V, Nagamtha-^ 4 JVI, 200/^ A, Km Roy' s Transfer of Property Ak^^^ 
P‘S3. ■ ' 

Sxoeptiorj.— The rule laid down in this section is not applica*^ 
ble to transfer in perpeiuity for benefit of public {Vide s* ly infra), 

■ ■ Section;!©. 

^ Hote.—C/. S, 102 of the Succession Act and illustrations giveip 

'' 

interest being indivisib^ the -conditioh ofo^ 
and consequently the transfer ,15 wholly void* . Tl#^ 
intended n ot to define the Word ** class/* but only to 


■ 'i6 


-NOTES ON TRAKSS'm OW-PKOmMTt ACT» 


down a special incident of gifts to cUsses, If the. gift to a das» bs 
Sjplit into portions, and allotted to some of tbe individuals of a class 
with regard to whom the gift does not fall, then that would be making 
u different will, and hence not allowable. 

Applicability .-—The rule in this section is the rule of construe* 
lion and not like the rules in the Jast preceding sections a 
rule of policy (Shep. and Brown, 6th Edition 83). Btit the proposition 
that a gift must fail in its entirety, because effect cannot be given to a 
part of it, and that some person or persons whom the donor never 
intended to benefit shoilld receive the entire property covered by the 
gift to the exclusion of all the intended donees — is repugnant to 
Hindu notions, as it also obviously defeaits the intention of ahe parties. 
As there is no rule of Hindu law that a gift iniet vivos or a bequest 
to a class of persons some of whom are incapable of taking by reason 
of the rule that the gift is valid only if it is m^de to a sentient being 
capable of taking, is void also as regards those who are sentient and 
capable of taking, so the analogy to the English law does not hold 
good in such a case, as it is based on pecuimr rules inapplicable to 
Hindus,-- v. Kali^ 3a 992 (F.B C, W* N. 749*«i 
O* b# J « 4^9^ 

UxoeptioB.-^This section i$ not^ applicable in case of transfer 
in perpetuity for benefit of public, ^ 


Beotion 1^, 

Compare s. 103 of the Indian Succession Act, 


Principle.— ‘This section seams to be based on the old doctrine 
that “ there cannot be a possibility upon a possibility in the creation 
of a contingent remainder, and it is in accordance with the rule of 
English law to the effect that, where devise is void for remoteness,' 
all limitations ulterior to or expectant upon such devise are also void, 
That i 9 to say, where a prior gift is void, the ulterior gift which is 
intended to take effect on failure of, or postponed to such void^gift, 
must also be void, for one is dependent on the other.” — Mojumdar’s 
Hindu Wills Act ^ pp, 377-378*- ” But where the ulterior gift is not in-*^ 
tended to follow upon as above, but is intended to be made in substitu^ 
tion for the prior gift, and one of such gifts is too remote and invalid' 
;'S(nfd the other is valid and capable of taking effect, the Court will 
regard the invalid one and give effect to that which - is legal, If the ' 
event on which it is limited occur or which the same thing, if the 
.;n||letiqr gift is to take effect upon either of two contingencies, one of 
;-wM4)i|s within and the other not within the prescribed limits, and the 
, fdftrii^r'i^oktingency happens to occur, the ulterioif gift will take effect 
; |hepth«*^ 'Contingency facing disregatded,”'-*/^i<f p, 378# 

' 'i; ■' — Thfe rule laid downm'fcbis-section 5s 'not applicable 
^ ‘ w cases pi tfahffer "n# perpetuity ior benefit of public,— * Fide s, 


:vf;: 
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I? 


Scope .—This s^iction does not affect any rule of Hindu or Ma« 
homedan taw. The transfer in perpetuity must be and not 

mere an ostensible or colourable transaction for the mairitenance of 
the family of the donor. The transfer mast be out and out. Com* 
piete dedication, and not merely spes Successionis in a distinguished 
form, c^n constitute valid transfer under this section. 

Hirxdas, etc. — This section also does not affect any rule of 
Hindu, Mahomedan or Budhist law, 

Beaefft of pubiic.— -A transfer, to be valid, as a transfer for 
charitable uses, and not offending against the rule of perpetuities, 
must be a transfer for the benefit of the public generally, or of some 
section of , the public, but not private charity, or for the benefit of 
a private company. Charities are highly favoured in law, and this 
section expressly excepts transfer for charitable uses from the restnc- 
tions imposed upon transfers under ss. 14, 15 and 16. This section 
has refrained from using the, expression charitable uses, but has 
enumerated some of the Acts of charity. What is known as charity 
under the English Law is not necessarily so in India. See I h R 
20'C. 116 {F,B0.‘ _ 4. 

AdvatBopniant of roligion.*— Transfer for the propagation of 
religious doctrines of the various sects, for ministers of relie^'ion for 
the repairs of a church, are valid. » 

otililST ol^ 0 Oti»*****The courts are. to pronounce whether 
any particular object of a bounty falls within the definition of charities 
and objects useful and beneficial to the community. But they must 
in such a case, in general, apply the standard of customary law and 
common opinion amongst the community to which the parties infer- 
ested belong. Objects which the English law would possibly regard as 
superstitious uses, are allowable and commendable accordml to the 
Hindu law, and not less so according to the Mahomedan law A 
trust fbt the maintenance of an idol, it has been held, is one for a 
public charitable purpose amongst Hindus ; and unless an arbkrar^ 
criterion is to be ^mfloyed, it seems impossible to say that a trust for ^ 
the benefit of the poor, for aiding pilgrimages andjmarnages aS 
fpr the support of wei s and temples is not, amongst Mahomfdahra 
charity within the defin^ principles of EngC 

|jsh law."— Vide Faimahibt y. The AdvocaU-Qtmral^ Bombay ^ 6 B, 4jf * 

charitable objects enumerated fair 
Statute 43 Ell. 2 C, 4 relief of aged, impotent, and poor people • 

maintenance of sick and maimed, soldiers and mariners ; scKols of 

learning, free schools, and scholars of universities ; repair of bridoe* 
ports, havens, causeways, churches, sea^banks and highways,- eduor- 
tion an 4 preferment, of orphans; towards relief, stock or mahMe. ' 
nance for houses of correction, marriages of poor maids, reli^^or 

' Trans. Pro. Act.— a. 



the parishioners has also been held to be chantabie* put aaowance 
is to be made even for Englishmen in circumstances in which parti- 
cular English Laws fjom their specially local cr historical character 
become obviously mappiicable.--*-i^a^aw4ii v. Ad'uocaie^^General of 
Bombay t 6 B, 42. 

DoctrinS of cypr6S.-««Wbere a charity is so given that there 
can be no objects, the Court will order a different scheme to be laid 
before it* according to the doctrine of cypres^ 1* e», original purposes. 
In the case of charitable transfers, where from the objects being 
uncertain, or the transferees not being in or the transfer being 
incapable of being carried into exact execution, or for other like causes, 
a literal execution becomes inexpedient or impracticable, the Court 
will cairy the intention as nearly as it can according to the original 
purposes, or as the technical expression is, See Theobald's 

tarm of ^ 

Section 18. 

Principle.— The principle of law is that ownership cannot be 
kept in abeyance— there cannot be any property without an owner.— 
See Mukherjee's Tagore Law Lectures on Ferpetuiitess p, 346, and 
s. i04 of the Indian Succession Act. But that s. 104 does not apply 
to Hindu Wills. Therefore it is not incompetent for a Hindu to 
direct accumulation under certain circumstances.— v. Surma^ 
% C. W. N. 345 ^ U C. 589. 

Rajendra Lall Agarwalla V* Raj Coomari Dabi (ll C. W* 
N. 65)> Jnsticfi Lfarington has observed thus at p. 70;— 

No bard-anddast rule therefore can be laid down. In each cpe 
the particular direction must be examined to sed . whether the object 
the testator desired to effect was illegal, or whether the effect of carry- 
ing out the direction would be to bring about a state of things incon- 
sistent with the Hindu Law, or whether the direction to accumulate is 
so unreasonable in its nature as to be void as against the public policy 
'//of the realm. , ~ ■. ~ 

^*'Por example, if the object of the direction to accumulate were to 
a perpetuity^ it would be void— if the effect were to make a gift m 
favour of a donee in future with no gift in prmentif thQ direction to ac- 
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cfxcessive sum to which she accumul^tia IS w^re to amjru it, or other 
reasons, might be held to be void as against public policy. 

In my opinion, the inf?jrence to be drawn from the judgments in 
the case of Amriio Lull DuU \t, Surno Moyee Dassse {l C, 

345) and the cases discussed in Jenkins, y*$ judgment in die Court 
of' first instance is that there is nothingTre^ se ilhgal in a direction to 
accumulate made by a Hindu, and that, if such a directi in is neither 
so unreasonable in its conditions as to be void as against public policy 
nor given for the purpose of carrying out an illegal object^ nor in Its 
effect inconsistent to Hindu Law, it should be given effect 

When aooxinauiatioa is allowed. — This Act only allows 
.accumulacion (r) where the property is immoveable, and (2) wnere the 
accumulation is directed to be made from the date of the bansfen, Hut 
then it must end within one ye^r from the date of transfer. So where 
in the case of moveable h does not start from the date of the transfer 
but from soma subsequent dam in that case the direction is inyalicf 
even though the period, during ivhich the accumulation is to take place, 
m ly end within one year from the date of transfer. In the case of 
immoveable hbvevar the period of accumulation m iy or miy not start 
■from the date of transfer, but it must end within one year from the 
date of transfer, in computing, the period of one year from the date 
-of transfer, the day on which the transfer" takes place is to be excluded. 

SeptioB 19 / 

Note*'— This section is same as s. to6 of the Act X. of 1S65, 

Priaoiple. — The provisions of this section, and of s, rod of the 
Succession Act, like the English Common Law, lean in favour of early 
vesting of estates transferred. The effect of this principle is that pro- 
perty which is the subject of transfer will belong to the, transferee ins'* 
mediately on the instrument taking effect, or so soon afterwards as 
the transferee comas into existence, or the terms thereof will permit, so 
that the property may not lapse. But property one? vasted may also 
be divested, as when there is a present right to the property, defeasible 
the happening of a particular event, e, where there is a transfer 
to an infant on condition that the property will go over to some other 
person in the event of his dying under eighteen, in which ' case ths 
Infant has a vested interest subject to be divested on his death under 
age. ! . ■ . ■ , 

Vested interest.— The word vested is sometimes used in the 
sen^ of payable, as when the shares of members of a class are directed 
to . be vested at a particular time, and there is a transfer to the 
otner,.jnerabers of the class of th^ of those dying before that 
_ time without issue. ' ’ ^ • 

; A Vested interest is transferable and heritable ; but a contingent 
.interest is not so. See L, R* ^5 CaL 59 iSllakissee Dassts v. 
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Durponarain) ; 9 Moo., 1 / A*, p. 123 ; 9 B. L. R. 399; L L, R., 13: 
Bom. 463. 

Bif&erenoe between vested in interest and vested in 
possession. — There is a distinction between vested in possession 
and vested in interest. Where a transfer is made in general terms 
without specifying the time when it is to take e^ect, the transferee 
takes an immediate vested interest which is said to be vested in pos- 
session, that is to say, there is a present right to the immediate pos- 
session or enjoyment of it. Where there is a present indefeasible right 
to the future possession or enjoyment of an interest in property, that 
interest is termed vested in interest only, but not vested in possession. 
See. 10 C. L. R., 207 and L L. R., 6 All. 383, and 4 Cal. 304 {Maseyh 
V« Fergusson), 

Contingent intei’est.— In contingent interest, the transferee 
is neither given the present title ur present right of enjoyment but 
both depend upon the happening of some future uncertain events. 

Elxplanation,— ‘Vested interest is also created in the following 
four cases; — (/) where a provision is made whereby present enjoy- 
ment is postponed ; (2) or where a providon is made whereby a prior 
interest in the same property is given or reserved to some other person; 
(j) or where a provision is made whereby income arising from the 
property is directed to be accumulated until the time of enjoyment 
arrives, or (4) where a provision js made to the effect that if a parti- 
cular event shall happen, the Interest shall pass to another. In cases 
(j)j property is Indefeasibly vested in the transferee 

but in (4) the interest of the transferee is conditional* 

An interest is indefeasibly vested when^ although actual enjoy- 
ment may be postponed, the donee has acquired a proprietary right 
to it which is not subject to any condition, either precedent or subse- 
quent, unless, therefore, the interest is restricted to the life of the 
donee it is transmissible on his death. An interest is condition ai 
when it is either contingent or vested subject to be divested. 

A , contingent interest is one in which the donee takes no pro- 
prietary interest at ail, unless and until some specided event happens. 
Such a condition is called a condition precedent. A contingent 
interest is only transmissible on the death of the donee when the 
condition is not personal to him, and is capable of being per- 
formed by his sequels in title. 

; An interest is vested subject to be divested w'lien there is no 
.:"^§iidition precedent to vesting, but the interest is to be taken away 
doiiee in certain events and given to another. ' Such a coo- 
is’ palled a condition subsequent, An interest vested subject ’ 
.to’ ba^drv^feked is transmissible on the death of -the ' donee, unless the . 
Condition' takes iter MU and Sitakun^ p. 25i. •’ 

fast case of the explanation, the mierest is vested subject 

■■'to ' 
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Section 20. 

Nota.*^Ss. 13 and 14 also create interest in favour of unborn 
person. Property cannot be vested in any one who is not in ess^^ but 
it becomes vested when he comes into existence, in the absence of any 
contrary intention in the terms of the transfer. 

Section 21. 

€f^ S. toy of the Indian Succession Act, 

Note.-— On the fulfilment of the condition precedent a c6n« 
tingent interest becomes a vested one, 

BxcepMon,*— This is based on the theory that where the 
■pnridpal is giVen at a distant epoch, and the whole income is given 
in the meantime, the Court learning in favour of vesting was said 
that the whole thing is given, but if there occurs an interval or 
gap, which separates the gift of the interest from the principal, it 
is not vested .” — Pearson v. Dolman, L. R, 3 Eq., 315 (321). 

Beotion 22. 

Vide s, 1:08 of the Indian Succession Act. 

Note.'--'There is a great distinction between transfer to a class 
on a contingency and transfer to a contingent class. In the former 
the class is ascertained at the date of the transfer, but in the latter 
case the class is uncertain. Thus a transfer to such children as ' 
shall have attained 18 is a transfer to a contingent class, and no 
child who has not attained that age can have a vested interest, be* 
cause, until he attains the age of iS, no child completely answers 
the description of those who are to be transferees,— I. L. R., 8 
V. BalUn). 

Where Ume^ i, e,, the attainment of , a particular age, is the 
essence of the transfer, then, until that age is attained, no interest 
becomes vested: But, where time of payment and the transfer are 
distinct, and independent of each othd, then the transfer is clear and 
the interest becomes at once vested. 

^ Section 23. 

s. Ill of the Indian Succession. 

Principle.— The property must vest on some one. It cannot 
ramam in abeyance. So it is based on public policy. 

AOTlication ’ of s, ' 111 of the Indian Sucoession 
this section applies only where the prior bequest is capable 
of taking effect and is not ab iniiiio mii. 

Section 24, 

Note.**— s. 1x2 of the Indian' Succession Act., 

• Here,- transfer'; -is made to some unasc&rtaimdf yet certain - 
persons, who will be ascertained after the japse of the given , period 
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Hence, until the arrival of * that given period, eBact transferees are- 
snot ascertained, and the property or interest does not vest in any*. 
ijodj.-^-See Nundi Singh v. Sita Ram^ L. R., 16 I, A,, p. 44. 

Section 25. 

Vide ss* 113 and 1 14 of the Indian Succession Act, 

Note. — When a condition is illegal or impossible of performarjce 
iOtlterwise than by reason of the acts or defaults of the donee, then 
if it is a condition precedent the gift is altogether void; but if it. 

IS a condition subsequent, the first gift is indefeasible, and only the 
gift over is void. This is the distinction between condition precedent 
and condition subsequent, * 

Section 26. 

Note*’*- s. 1 15 of the Indian Succession Act* 

Suhstaniinlly , — See the doctrine of cypresi as expounded in 
notes under s. 17. Fulfilment of conditions in substances, that is, 
according to the original intentions of the transferor, is sufficient 
performance under this section. Where literal performance becomes 
impossible or impracticable by reason of the death or insanity of 
some of the persons whose previous consent to the marriage of the 
transferee is imposed as a necessary condition to the accrual of a 
legacy, then the consent of the survivor is sufficient fulfilment* Where 
time IS not the essence of a condition, fulfilment of the condition in 
a reasonable time is sufficient compliance. Where consent of the 
guardian or executor i$ imposed as a necessary, condition^ and if 
Ihe transferee succeeds in getting the consent of the testator or 
of the transferor himself, then it is sufficient compliance* Substantial 
effect of the condition imposed, and the real interests of the transferor 
on the fulfilment of conditions, are the tests of substantial compliance. 
Illustration (^a:) to s. 11:5 of Act X, of 1865 elucidates the principle, 
that silence, under certain circumstances, is equivalent to consent^ 
m in other words, the maxim, gut facitt satis loquitur applies. 

Section 27. 

- : Vide SS0 no and 117 of the Indian Succession Act,/ 

Note, — The second paragraph qualifies to a certain extent the 
®rst paragraph* And it applies to both in cases, of moveable and 
\It^mc>yeable property, v* Rmee^ 33 C, 947. ■ <■/.- 

/ Seotiotii 28. 

s. 1 18 of the Indian Succession Act. Here the 
condition is condition subsequent, A precedeqf condition may be 
.•■sufostantlallt-’ #kplled, li^ifh but - thd , subsequent condition- must be- 

strictly ‘ 
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Section 29* , 
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0* 1 19 of the Indian Succession Act. 

Section 30. 

Note.— s, 120 of the Indian Succession Act. 5 *^e Note 
under s. 25. 

Section 31. ^ 

Note.— s. 121 of the Indian Succession Act, This section 
explains what a condition subsequent is. 

Section 32. 

Note,— F/^<? s. 122 of the Indian Succession Act. 

As. to the effect where the condition subsequent is illegal, Vide 
Notes under s. 25 supra. 

Section 38. 

Note.— s, 123 of the Indian Succession Act. 

If the transferee renders impossible, or indefinitely postpones, 
the doing of an act for which no particular time is specified, and 
upon the non-perforrnance of which the transfer is to cease to have 
effect or go over to another, the transfer- will go as if the transferee 
had died without performing the act. 

Section 34. 

Nota— C/, s. 124 of Act X. of 1865. It is a principle of 
equity that ignorance of a cor^dition annexed to a gift or transfer 
by will or deed does not protect a legatee or transferee from the 
consequences of not complying with the condition. But it is other* 
wise in the case of fraud on the part of the person to foe directly 
benefited by non-fulfilment of the condition. 

^ .As regards frauds see notes under s. 78. 

Section 35. ' ' 

Principle.— Election has been* defined as ‘*the choosing ’be» 
tween two rights where there is a clear intention that both were 
not intended to be enjoyed., The iouudation of the doctrine is the 
^intention of the author of the instrument, and its characteristic is 
the effectuation of a gift made by a -donor of property not belonging* 
to , him [Dillon y, Parker), It is a principle of Equity, that a 
person, who accepts a benefit under an instrument must accept 
the wholej whether favourable or unfavourable, giving full effect 
to all Its provisions, and must at the same time renource all rights 
inconsistent with it. Although no one is entitled to transfer by 
any instrumeht any property which does not belong to him. But by 
virtue of this doctrine, he may in effect transfer property belonging 
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to Others. The transferor must confer some benefit upon the owner 
of the property, and the latter must elect either to confirm the 
transfer or to dissent from it. So, as has already been said, he 
who accepts a benefit under an instrument must confirm' to the whole 
contents of the instrument, and must renounce any right inconsistent 
with it, Thee bald*s Law of Wills, 

Beqmsites of election,— In order to raise a case of election 
two essential circumstances must concur, vis, 

I, —Property which belongs to one person A must be given to 
another by the author of the instrument. 

IL — The donor must at the same time give property of his own 
to A, 

In such a case of concurrence, A will be put to his election, and 
will have two courses open to him— 

(1) Election under the instrument and consequent submission to 
all its terms. 

(2) Election against the instrument, in which case the question 
arises as to whether compensation or forjeiture on the part of the 
refractory donee is to result. Equity sequesters the benefits intended 
for the person electing against the instrument in order to 

him whom this election has disappointed, and the surplus, after com- 
pensation, is restored to the refractory dome^^^SneWs Equity, 

Bfifaot of Slaotion,— The effect of election under the Indian 
law is forfeiture f.e., the traniferee electing against the instrument 
forfeit the benefit thereunder and the benefit revert to the transferor, 
who is to compensate the disappointed person. But according to 
English law, equity sequesters the benefits intended for the person 
electing against the instrunrient in order to compensate him whom his 
election has disappointed, ^nd the surplus, after compensation, is 
. restored to the refractory donee.— Equity, 

StectlOB how determined,— Election is a question of inten** 
tion, and may be implied from circumstances. If a person bound to 
elect has died soon after the transfer, the Court, in the absence of 
evidence, in deciding whether there has or has not been an election, 
.will be influenced by the Consideration whether it was for the benefit 
, , of the person entitled to elect or disclaim. See L L. R., Cal. 60 
ijPrantada Dasiy, Lakhimoni Miiter), 

rf/ivA transfer for a man^s benefit, as for the payment of his debts, 
the purpose tf election,' the saime thing as a transfer made to 
'■felmselfA . ; ^ 

person taking no benefit directly und^pthe transfer, but deriving 
;’benii<’^t 1 ‘n 4 irfctiy;, or a .derivative interest, is not put to his 
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AsT^ards infants^ iecapable of el ecting, an - enquiry - should ^,be 
made whefoer it is to the advantage of the infant to elect or disclaim, 
s. 177 of the Indian Succession AcL 

A release of a debt due from a third p erson to a transferee will 
put the transferee to his election if a debt of his due to the transferor 
be released by the instrument of transfer. 

Section 86. 

NotB.— This section has been borrowed from the Apportionment 
Act, 1870 (33 and 34 Viet. c. 35) s. i . 

The Act 4 and $ Wiii. iV. c. %2 for the apportionment of rents 
does, not appear to apply to the case of a sale ; or, as between vendor 
and purchaser, to affect the htter^s right to accruing rents. By the 
Apportionment Act, 1870, 33 and 34 Viet,, c. 35, “all rents are, like 
interest on money lent, to be considered as accruing from day to day, 
and are made apportionabla in respect of time accordingly, j but the 
Act expressly provides that the person liable to pay the rent is not 
to be resorted to for an apporci onment-part \ but the entire rent is to 
be paid to the person who w ould have been entitled to receive it if 
not apportionable ; and the right to an apportioned part is to be en- 
forced against him, not against the tenant. The language of the Act 
is certainly wide enough to include an apportionment of rent as be, 
tween vendor and purchaser, but the point has not as yet been express- 
ly decided. . . 

Transferor tod the transferee.— This rule is only binding 
upon the parties to the transfer. 

Apportionment of 1 . Lv R,,'.'3X 'Cal. '-,383# 

Satyendra Naih Tkakur v; Nilkantha Singha^’^Hdd by Norris 
and Banerjee, that “ rent should, in our opinion, ordinarily be 

regarded, not as accruing from day to day, but as falling due only 
at stated times according to the contract of tenancy or the general 
law, in the, absence oi such contract, as laid down in section 53 
of the Bengal Tenancy Act, kc» ^ S. 36 of the Transfer of Property 
Act has- no application to a ca se like the present for two reasons— 
because, by section 2, clause {d}^ of the Transfer of Property Act, 
s. 30 does not apply to execution-sales ; and, secondly, because the 
apportionment of rent that 'section contemplates is one following 
the transfer of the interest of the person entitled to. receive the rent* 
^nd not the transfer of the interest of the person hound to pay itv* 

’ ‘ ' The provisions of 0, clause (d), bars the operation of s. 36^ 
Transfer of Property Act, relating to apportionment of rent to a trans- 
fer of propertysby operation of law. Theprovisions of s. 2, clause (d)^ 
bars the application of s. 36 relating to apportionment of rent 'with 
regard to a transfer of property by operation of law, Safyendra N&ik 
Tkakur V. Nilkantha Sinha (L L. R., 21 Cal. 383} and Lakskrkina^ 
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rmppa v. Mdoihraman Nair (L L* R., 26 Mad. 5 »o) referfpd to.— 
MaikmsQn v* Shyam Sunder Sinha^ I. L. R.^ 33 Cal. 786* 

Section 87* 

N'ote.*— The savinij clause was introduced by the Select Com- 
mittee, who thought this section might possibly sometimes cause- 
hardship to the agriculturists, who were the least able to help 
themselves, 

Cf» 5. 50 and s. 131 of the Act. 

The duty of a tenant to pay rent, to several co-sharers of the 
landlord may|>e severed, and, if the tenant withholds payment from 
any fractiohaf sharer, the latter may recover his share by suit framed 
according to the law and practice. See I. L. R., 19, CaL 735; 5 Cal. 
901, 943 I 4 Cal. 350, 556; II Cal. 738, 2221 ; 14 CaL 201 j 7 CaL 154. 
13 CaL 555 j 10 W. R, 441 ; 22 W, R, 394 j 3l W. R, 4^* 

if the mortgagee's interest be divided among several persons, the 
corresponding duty of the mortgagor to repay the loan to those several 
persons cannot be severed, and hence a fractional co-sharer of the 
mortgagee's interest canndl: claim his share of the money separately. 

Provision has been made for the protection of the tenant, but it 
does not give to the payee the right to retain money so paid, or debar 
a suit by the peson entitled to the money to recover it.— i. L* R,, 
33 CaL 101. 

Section SS. 

Note.— Chapter IL, has been subdivided into two parts, wV,, A 
and B, A contains from 5 to 37, altogether 33 sections which are appli- 
cable to moveable as well as to immoveable property, B contains from 
38 to 53, altogether i5 sections which are applicable exclusively to im- 
moveable property 

Any person, such as a Hindu widow, having power of alienation 
only under special circumstances, such as for the liquidation of her late^ 
husband's debts, for pilgrimage to Gaya to perform her husband's 
skrad ceremony, for her maintenance, or for any other legal necessity 
which is recognked under the Hindu Law, can transfer .such property 
for consideration alleging the existence of those special circumstances 
such as legal necessity, and the purchaser or mortgagee or 

lessee for value will be protected under this section, if he used reason^ 
uiU'diare to ascertain the existence of the alleged legal necessity, and. 
t^en' an unrebuttable presumption will arise Jn his favour as to the 
of the alleged legal necessity., . 'See I. 31 Cal,, page 

untepbrfed case, the judgment of which ‘has been quoted 
RrfS^'T.90' of vthe same. It was there’field j In the case of an 
atiehaddn %;:a,.Hipdu widow, of her husband’s property, on the ground 
qf,'- hmi the alienee is sufficiently protected if he satisfies 

' ifiir eitqulrie»\ of ,the existence of such rieoeastty, > 
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although he may be in fact mistaken. He ha5 not to see to the 
cation of the money.** In h L» R*, u Bom, 320, Mr* Justice West 
sayis^, ”she (*,#., the widow who transferred for legal necessity) acts 
fairly to her expectant heirs ** (fV., reversioners), and this has b^n 
quoted and followed in L L, R,, i8 Bom., page 534, Ste also L B* H*d 
13 Mad, iSg ; ii Bom., page 320 and page 325; 2 Bom. 67 j 14 W. 
R* 147 j 6 Bom, (A, C.) 270, 

See Ea fa Rat Bkagwai Dayal Singh v. Dehi Dayal Sahu (7 C. L, 
J* 335 jJ^- C., January igoS). One who claims title under a convey- 
ance from a woman, with the usual limited interest which a womarr 
takes, and who seeks to enforce that title against reversioners, is 
always subject to the burden of proving, not only the genuineness of 
his conveyance, but the full comprehension by the limited owner of the 
nature of the alienation she \va? making, and also that that alienation 
was justified by necessity, or at least that tho alienee did all that was 
reasonable to satisfy himself of the existence of such necessity. And 
this burden lies the more heavily on one who comes into Court with 
the case that he did not take.from a limited owner, but from one whose- 
title he alleges to have been adverse to that owner. 

Bectiort 39. 

The Bight to receive Mainteoano© and Charge upon 
Property .^The maintenance of a Hindu widow is not a charge 
upon the estate of hef deceased husband until it fs fixed and charged 
upon the estate by a decree or by agreement ; and the widow’s right 
is liable to be defeated by a transfer of the husband*s property to a 
^£1^74 purchaser for value even with knowledge of the widow’s^ 
claim for maintenance, unless the transfer has farther been made with 
the intention of defeating the widow’s claim .— Kunwr v. Earn 
Dai^ I. L. R., 22 AH. 32b, and The Bkartpare State v. Gopal Dei, 
1 * L. R., 24 Ali, ido. 

In order to claim the benefit of this plea the defendant must show, 
first, that he is a purchaser according to the proper meaning of that 
term j second, that be is a purchaser bond fide ; and, third, that ho is 
a purchaser for valuable consideration. Now, what is the meaning of 
the term ** purchaser ?” It cannot be a person who purchases a 
mortgage as a mortgage, bCcause ihat would be merely equivalent to 
an assignment of a mortgage. It, therefore, must mean, in their 
Lordship’s opinion, some person who purchases that which de facto 
is a. mortgage upon a representatian made to him, and in the full 
belief that it is not a mortgage, but an absolute title.**— 18 W. R” 
166 {Ram Coomar CoondoQ v.' McQueen ) ; L L. R,, 18 Cab 197 and 
198 {Kishory Mokun Roy Mahomed Mujaffar Hos&nh)'; 19 W, R. 
29a, F* C. {Luchmun Chunder Geer Goscuin v. Kali Charan Sinp^h), 

, The last part of this section— nor against such property in his* 
hand is very important. This section lays dawn distinctly that, 
though the rights of a purchaser may be affected by notice, yet a 
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person purchasing from him band fide and without notice wiil not be 
rbound by it, and similarly, a person served with notice may safely 
purchase from a bond fide purchaser without notice. The concluding 
■portion of this section lays down the principle that a bond fide pur- 
chaser without notice should be able freely and completely to dispose 
of the property innocently acquired by him, or, in other words, the 
property would be safe in bis hands. In the same way a subsequent 
purchaser with notice, however remote, will be protected. The bond 
fide purchaser for value without notice aw^y equity ft am the 

estaUm the hands of all persons clairaing under him except the origi- 
nal unconscionable purchase with notice.— See 1 . L, R,, i Bom. 237 j 
1 1 Bom. 272 ; Sugden^s Vendors and Purckasers, pp. 395, 753, 

Section 40, 

Note*— Compare s. loS, Exception q, of the Indian Contract 
Act? If one of several joint-owners of goods has the sole possession 
of them by the permission of the co-ownership the ownership of the 
goods is transferred to any person who buys them of such joint-owner 
in good faith, and under circumstances which are not such as to raise 
a reasonable presumption that the person in possession of the goods 
has no right to sell them.^' 

An interest in immoveable property is a right in re-aleina, is a 
'restricted right carved out of the full ownership. A right to restrain 
the owner from enjoying or^using his property in a particular manner 
has no connection with the ownership of the property, and is not an 
interest in the properly. 

A personal contract and a covenant running with the land are 
qiiite.distinct from each other.— L L« R., 2 Alb 162, 

A mere contract for sale of immoveable property conveys no inter- 
it. but it confers aright upon the pontractee to compel the 
contractor, well as any subsequent purchaser of tna same property 
with notice of the contfict, to specifically perform the contract for sale* 
•r^See, L L* R., 9 Mad, 1x9. See also i. L. R., 4 Cal. 402 (P.C.), and 
4 .Cal* 897* 

Section 41. 

Note.— This section is apparently based upon the principle of 
estpppel as has been enunciated in s. 1 15 of the Evidence Act, and has 
Tor ats origin the remarks of their Lordships of the Privy Council in the 
of Ram Coomar Koondu v. McQueen (u B* L* R, 52}, where 
thbir Lordships have observed ; ‘Mt is a principle of natural equity, 
■■■m ust- 'be-- universally ■ ■ 'applicable t h'at^ ^ ■■ where- ■■man'-a-llows ' ' 
’4]rtbth,^r to hold himself out as the owner of an estate, and a third 
•|>'4lf^q|/r]^yrchases it, for value; from' the apparent owner in the belief : 
that real owner, the man who so allows the other to hold 

himself not be, permitted to recover upon his secret title, 

mh'Iesi^"hje‘?q 4 h'%^tthi:aw that of the, showing, either that 
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he bad direct notice, or something that amounts to constructive notice, 
of the real title j or that there existed circumstances which ought : lio 
have put him upon an enquiry that, it prosecuted, would have led to- 
a discovery of kJ- 

Beciioii 42, 

See note? under s, 53, and . Twyne's casej l Smith's Leading' 
CaseSf p. I, This section has been borrowed from the Statute 27 
c. 4, 

See L L. R,, 12 iVJad, 6 q v. where it has- 

been remarked that, ‘^in the absence of a special provision of law, we 
do not see how a bond fide purchase can operate to secure a larger 
interest than the vendor himself had and was competent to transfer,^ ^ 

■ Section 43, 

In the English law, on the subject of title by estoppel, positive,, 
clear, and unambiguous statement by the covenantor that he had the 
legal estate is necessary, while, in this country, under this section, mere 
profession and representation will suffice to create a title by estoppel. 
But this right cannot be enforced against '*a bond fide purchaser for 
value without notice/’— i, L. R., 7 All. 864 ; 20 CaL (F.C,} 296, 
By this section ’*a false and fictitious statement is made to have the 
eifect of truth/’ 

Erroneoiasly represents, — ^Misrepresents, or represents 
through mistake. Reptesentaiion by the covenantor, is an essential, 
element in the creation of a title by estoppel. This section does not 
apply in the case of sale through Court : 1. L. R,, 4 ,CaL 677, Aluk'- 
mmo& Dahee v. Banee Madhub. A bare representation without any 
intention to defraud is sufficient to create a title by estoppel.-— I, L, 

7 All 864 , Radhey Mahsek, 

Contract of Transfer subsists,— As long as the relation 
of contractor and contractee endures or continues* If the transfer be 
by way of sale, then, as long as the purchase-money is not returned 
by the vendor, the relation may be said to subsist If the transfer be 
by way of mortgage, then the relation may be said to subsist until the. 
mortgage is satisfied. 

Section 44. 

Note,— It has been settled that a purchaser of a specific portion 
only of joint , property from, a co-owner can bring a suit for partition 
in respect of the share purchased, although the seller can have no right 
of partltion^pf a 'pah only of, joint property. 

Under the Partition Act of 1894, provision has been .made for the 
partition or effectual enjayment of a portion only by a co-sharer o| a 
common- dwelling-house* ’ 

, , . A purchaser from a member of an undivided family of that 
member’s share in a specific portion oi th& ancestral fam\ly"^ipropBtty 
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cannot sue for a partition of that potfion alone^ and obtain an allotment 
to himself by metes and bounds of his vender's share in that portion 
of the property.—!, L. R., 13 275* Vmkaiorama v. Meera 

Lahai, 

See L L. R^ S Bom. 504, Balaji Anani v. Ganesh, li Bom. 
H. C, Report, p, 72 (Panduran^ v, Bhaskar)^ 

Seotion 4:5. 

Scope.— It is a general principle of law that partners are inter* 
ested equally in all parttiership property or in property jointly acquired. 
But where their share in the joint fund is known, they are interested in 
•the property proportionately to their interest in the fund. So also 
‘Where consideration is met from separate fuftd their share is propor* 
tionatc to the contribution they have made. This section only lays 
down the rule as to the quantity of interest acquired by each of the 
joint purchasers. But it has nothing to do as regards the ques- 
tion whether such purchasers, are joint tenants or tenants in com- 
mon.— See A, K, Roy's<> Transfer of Property Aoi^ The last protion 
of this section is very important. It determines the onus in case of 
dispute regarding tlie quantum of interest of joint purchasers. 

Section 46. 

Scope.— This section and section 47 are correlative to section 45. 

This section provides for the cases where the entire property is 
transferred, but in cases of transfer of a part only, section 47 will apply* 

Distinct Interests.— If the interest of the transferors be not 
distinct or specific, then, in the absence .d£ evidence as regards the 
extent of their respective interest, they are entitled to share" equally* 
'On t'his point the section is silent,*— Transfer of Property* 

Seotion 47. 

This section is correlative to s. 45, and complementary to s. 46* 

. ■ Sefe' notes under ss. 45 and 46, 

' It Is to be noteld that the transfer takes effect on the shares accord* 
ing to the extent of interest of each transferor, but not according to 
the quantum of consideration taken by each of the several transfer* 
ox%»'^PaV$ Transfer of Property* 

r Section 48. 

Hotes.— The maxim of equity is: ** Qui prior pi iemporitt 
.^•^oiiorjsi jure P i, e„ where equities are equal, the first in >>time shall 
notes under section 39. ’ 

■ '?*'*- priorities of mortgages, see ss, yS arid 79; , ‘ 

''</.’^:'®XQeptionsio this general rule are to be found In (r). s. 50 of the 
which, under certain ckcumstances, provides for a 
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-registered mortgage to have priority overman' earlier unregistered secu** 
TJty, (s) salvage lien, that is, advances made for the purpose of pro- 
tecting a property from forfeiture of destruction* 

See Itcharam V, Eaiji (2 Bom, H. C. R.» p» 4^) L L, R,, 7 
Bom. 662 (5. B, Shrengarpure v, S, B, Pethe), 

See 1. L, R.^ ,8 Cal, 597, F. B, {Narain Chander Chuckirbutif v« 
Daiaram Boy), which allowed prioriy of a registered conveyance over 
an unregistered prior conveyance accompanied by possession of the 
property conveyed. But it is otherwise when the question arises 
between a registered transfer and a prior parol transfer accompanied 
by possession. C/, I, L. R., lo Cal. 250 and 710, and see notes under 
ss* 53 and 40, 

Frfbrity may be forfeited by frauds misrepresentation ^ and gross 
neglect. See notes under ss. 3, 78^ and 39; I. L, R , 7 AH, $72, per 
Mahmud, y. {Sirbadh Rai v. Raghunath}^ and 8 AH. 409 {Karamat 
V* Samiuddin^ 8 AH. 86). 

See page 942 of the ** Vendors and Purchasers^ by J, Henry 
Dart, Voi, IL, 6th edition:— 

Where the purchaser has neither taken a conveyance of the 
legal estate, nor taken such a conveyance of the equitable estate as 
would seem to give him an absolute and indefeasible right to call for 
the legal estate the ordinary rule of equity, * Qui prior est Umpore^ 
potior, est jure^ will be allowed to operate in favour of and adverse 
claimant having in other respects an equal equity. In a case in W'hich, 

. the prior authorities were fully reviewed, the rule was thus stated: 

* As between equitable incumbrancers, relief will be given to the incum- 
brancer prior in point of date unless he has lost his priority by his own 
act or neglect, and relief will not be refused hint, as . against a subse- 
quent incumbrancer, on the sole ground of the latter being a purchaser 
for value without notice, unless, he has the legal estate, or the best 
right to call for it/ Thus, where a mortgagee lent money upon a con- 
veyance of what he knew, to be a mere equity of redemption, it was 
held by Lord Thurlow that he must be postponed to mesne incom- 
brancers of whom he had no notice j and the decision has been several 
times recognized by lord Eldon, So, where bankers took an equit- 
able mortgage by deposit of title-deeds of an estate which was subject 
to a secret trust of which they had .no notice, it was held that such 
trust must prevail against their security ; so a, purchaser of legacy 
takes subject to the liability to refund for payment of debts: and, as 
a general rule, the purchaser of an equitable in action takes it 
subject Eo all prior equities ^ and the rule applies evea in cases where 
the. purchase is made in market overt, and in the ordinary course of 
business j but a prior incumbrancer seeking the aid of equity against 
purchaser without notice should be prompt in his proceed- 
ifig^o^PaPs Tmn^r ^ Property* ' 
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■‘Seetion 49* 

j^ote The contract of insurance against loss or damage by fire 
Is a contrac: of indemnity against actual loss, and if the transferor 
receives any insurance m-mey, he receives it as a trustee for the 
actual sufferer. He cannot retain the insurance money against the 
transferee who alone has the real and substantial interest in the money 
which ought to be laid out in restraining the property !nsured.‘«-Par^ 
Transfer of Property t p* i8. 

Section 50. 

23 Cah loj, where it has been remarked 
that provision has been made for the protection of the tenant, but it 
does not give to the p^yee the right to retain money so paid, or debar 
a suit by the person entitled to the money to recover it. 

Section 51. 

Where a purchaser for value is evicted in equity under a prior 
title, be will be credited with all moneys expended by him la necessary 
repairs or permanent improvements, except improvements made after 
he has discovered the defect of titlof s Vendors and purohaserSf. 
sixth edition, p. X032. 

Section 52. 

Note.-— The doctrine of, law commonly termed -as the doctnne 
of Us pendens is enunciated in this section* 

Active proa0oution.*-«'U does not mean that Us pendens wilt 
no,t apply in exparlee decree, but it means Us pmdms takes effecl 
from the service of summons.*^ (15 C. 547 ; 12 M, iSo), An appeal 
is regarded as a continuation of the lis so as to bind a purchaser 
' , (tS C\ 94). ^ , 

Object.«“The aim of Us pendens is to prevent multiplicity of 
smts« This distinction between Us pendens and res judicata is this : 
tp constitute Utis pendeniia there must be litis conteniatis^ and so if 
the suit be ended by a decree or otherwise, there is no lis pendens 
.=■ to affect ■ the land. The matter then becomes resjudicaia.^FaVs 
Transfer of Property Adi 

\:y^ Section 53* 

• . -Ik; 'SoiaTOa.-^Sfatutes 13 Eli. 2, C. 5, and^ 27 Eli. 2, 4 which have 

^ l^'^feTepeaied by this section, and were in force for nearly^ three 
have been abridged within such small compass* ** Section 53 
made to defraud prior and subsequent- .transferees 
‘ - to delay the transferor's creditors 1 and replaces the 

fraudulent' c0nveyanjces.’'-*fTO;fif^/^^ 
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lutent to da&atld.'^Intent feo, defraud Ms ' in 'such particular 
case a question of fact, and if fraud is sufHciently proved, it is enoug'h 
to vitiate alf transfers at the option of the parson defrauded* The 
difficulty of proving fraud, induced the Legislature to add the second 
paragraph of this section which is but the result of the decisions in 
cases coming under the Statutes of Elizabeth. If the transfer is gra* 
tuitous or for a grossly inadequate consideration, then a rebuttable 
presumption arises as regards the intent of fraud. But that presump- 
tion may be rebutted by showing, as has been laid down in paragraph 
three, that the transfer was made in good faith and for consideration* 
The test of good faith is doing things with due care and diligence for a 
lawful consideration, and without any bad intent. 


CHAPTER IIL 

Beotion 54. : 

Scope. — The law as to the relative duties and rights and liabi- 
lities of vendors and purchasers, both prior and subsequent to the 
sale, as well as that part of the law relative to duties and rights and 
liabilities of lessors and lessees, seems to be the partial codification of 
the legal doctrines as have been treated by Mr. J. Henry Dart in his 
celebrated treatise on Vendors and Purchasers of Real Estate. 

Bale and Begistration.— This section virtually abolishes 
optional registration with regard to sale of property for a value less 
than one hundred rupees. Under the registration Act, sale of pro- 
perty for a value less than one hundred rupeeSf/by an unregistered 
instrument without delivery of possession is valid. But by this sec- 
tion such sale if unaccompanied by delivery of possession, is invalid, 
and consequently passes or transfers noifr interest in the property 
sold from the vendor to the purchaser. Therefore, by s. 3 of 
Act HI. of 1885, paragraphs two and three, this section has been 
di^dared as supplemental to the Indian Registration Act. This pro- 
vision lias suppressed fraud and litigation to a great extent, 

'DeliTory of Property of a value less than one hnn*- 
dred fupeea,’— Where the value of the property is less than Es, too 
it can be transferred in one of the two ways, namely, (/) by registered 
Instrument or (a) by delivery of possession. So where there h no deli- 
very, because the vendee has been in possession of the property from 
before the date of sale,, and there is no registered instrument, the sale 
IS ihyahd.-— v. £aU] 22' c. 179. 

Si^la and payment of Qonsideration.-^Sale is transfer of 
ownership. If the seller has no ownership or right to the property 
sold, he cannot pass a good title to the property, and hence such an. 
Instrument' ‘is. inoperative', as a sale-deed. It can however operate 
as a contract for sale, if the property subsequently comes into the 

' Trimii* Pr». '■ 
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bands of the seller, the purchaser obtains a good title by virtue 
of his sale«deed. 


Sale is a transfer of ownership in exchange for a price. If the 
sale-deed be regularly executed and registered but if there be no 
exchange of price or consideration, then the sale is not complete, and 
the purchaser obtains no good title, to the property against a subse- 
quent purchaser for consideration by virtue of his sale-deed. Hence 
if the same property be subsequently sold by another instrument for a 
consideration, the subsequent sale passes a good title to the property 
to such subsequent purchaser as against the prior purchaser. But, as 
against the vendor, the sale is complete as soon as the deed is regis- 
tered* 


payment of consideration. —A deed of sale of im- 
moveable property having been duly executed and registered and 
delivered, and the purchaser having paid a portion of the purchase- 
money to the vendors, heldf with reference to this section, that these 
facts am unted to a full property sold, notwithstanding that he had 
not paid the balance of the purchase- money to the vendor or to a 
mortgagee of the property as stipulated in the deed.— v, Bhag^ 
wan^ H All. 244. 


Contract sale.— A contact for sale is not a conveyance 

and does not, or itself, create any interest in or charge on the pro- 
perty. But it confers a right upon the contractee to compel the 
4 :ontractor, as well as any subsequent purchaser of the same property 
with notice of the contract to speclbcaily perform the contract for 
sale. It creates merely a personal right. A contract for sale need 
not be registered* 


Tangible immoveable property.— It is distinguished from 
abstract rights of property or incorporeal hereditaments, such as 
reversion easements, corrdaies, franchises, annuities, rents, profits, etc. 
The latter cannot be conveyed by delivery of possession but only by 
a registered instrument. 


. Sate of Property by the Vendor out of PoBsession.— 
Under s. 54,^ a sale by a registered kobala is valid, although the 
owner may not be in possession at the time of the sale. A transfer 
of ownership of immoveable property is not a sale of an actionable 
claim, although the owner, at the time of the sale, may not be in posses- 
sion.— V. Fuitarannissaf 3 C. 297, 


Section 55, 


Wm 

' ’‘V t ’ 
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(jf) (4) Seller is aware,— The principle of English law i$ 
a t the, seller is bound to disclose defects of which he has the m0m9 

fint," under this - clause, 'the - liability of the seileris' 

Astringent, for the seller may intentionally omit to look at hh 
(e^fn'pi-djBrihot In become aware of any defects*^ , 
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Defeat in "fche Proparty.-*-This expression also fndudeit 
•defeci: In the tide oi the property said ^ see L L, H.* g Mad. 8 g,*>m 
Gajapaii v. Alagm*, * . . ' ’ 

Ordinary OaS0.--«The seller is not bound to disclose patent 
defects, but he should disclose latent defects which are muterimif^ 
and of which he is amare, and the purchaser is not aware. 

Material Defects.— Flaws of a trifling nature do nofi 
materially decrease the value of the property, and hence excluded* 

Bnyer is not aware.— If the buyer offers to purchase a piece 
of land for the purpose of mining, the existence of which is unknown 
to the seller, the buyer cannot rescind the contract of sale entered 
into by him on the ground chat the piece of land does not really 
contain any rnine, and that he was mistaken as to its nature. 

In the Absence of a Contract to the ©ontrary.— The 

contract must be specific and not general, and must describe the 
defects, the liability to which the seller wishes to avoid. In the 
English law, a general covenant to the effect that the buyer should 
take the property sold with all faults and subject to all rights, 
msemenis, incumbrances^ leases, will not diminisfj the liability 

of the seller to disclose defects, which are. contemplated under this 
•clause. ' 

It is now settled law that the expression “ defect in the property 
includes not, only defects in the estate itself, but also defets in the 
iUU to suhh estate. 

(i) ( 5 ) The title-deeds should be produced in order to show 
that the seller has a marketable title. If the buyer omit to ask for 
the title-deeds, then he may be bound by constructive notice^ Sm 
notes under s, 3, 

(/) (c) The questions must be specific and not general, 

- , (j) (i) When the buyer tenders it to Afm,— This expressipa 
shows that the expenses of preparation of the conveyance should be 
borne, by the buyer. But the costs of completing the title of the vendor, 
or rendering the tide of the vendor marketable, must be borne by 
the seller.^ As to tender, 4f(Sie 4 Bom. H, C. i 2 S*^Essaji Adamfi 
-w, Bhimjin ■ ^ , 

{/) {e) The property and the title-deeds, become vested in the 
purchaser after the contract of sak, and the responsibility of the 
selkr with regard to them is similar to that of a bailee under s, 151: 
of the Indian Contract ; Act, The vendor may be said to be trustee 
for the purchaser. But, if the property be destroyed in the interim* 
the. seller shall have to bear the loss. See clause (a), sub-sec- 

(if) (/) If, before the discovery of possession, the seller becomes dis- 
possessed, then the buyer is not bound to pay the price, but. he may 
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repudiate the contract. Cf. {4) {h) oi this section. The ownership 
of the property passes from the vendor to the purchaser when the 
sale-deed is duly executed and delivered. The seller has then only 
a charge upon the property for the amount of the purchase-money. 
If, before the payment of the purchase-money, a third person buys 
the right, title, and interest of the purchaser, the seller has only a 
light to recover the price from him (f.-p., the new purchaser), but 
lie cannot rescind the contract of sale. See I. L. R., 2 Bom. 547 
iUmedmal v. Dava bin Dhondibal)^ and 3 AIL j'j.^Jkbal Begam 
G&bind Prasad, 



(i) (g) if the buyer pays off any dues of the seller to save the 
property, then he is entitled to recover them under the clause, and 
also on the equitable doctrine of contribution. 

Bxcept where the property is sold subject to In» 
■cumbrances.-^rhis proviso renders it incumbent upon the seller 
to pay off all incumbrances if the sale- deed does not contain any 
express covenant that the property is sold subject to incumbrances. 
See L L« R., 6 AH. 6j,-^Dosi Muhammed v. Shulad, 

{2} A sale conveys with it a warranty of title on the part of the 
seller, and if the warranty is broken, the buyer is entitled to com- 
pensation from the seller for loss caused by the breach of warranty. 
See s. 117 of the Indian Contract Act and s. 25 {h) of the Speddc 
JReiief Act. Express condition and special contract in the sale-deed 
excluding the warranty of title, and express admission and acceptance 
of title by the buyer, will protect the vendor. If the purchaser, being 
aware of the defective nature of the title conveyed to him, takes 
possession of the property sold, then he cannot insist on the implied 
covenant for title when the defect is of a curable nature | but^ when 
the defect is incurable, the vendor is} not precluded from repudiating 
the contract of sale even after taking possession in pursuance of the- 
;saie-deed, 

(3) Document of Collection-papers and account-books , 

although, strictly speaking, they are not documents of title, may 
^et be claimed by the purchaser for the beneficial enjoyment of the 
property fitirchased, 

(a) O'* 47 of the Indian Registration Act (Hi, of 1877} 

whicn runs thus 


A registered document shall operate from the time from which 
It would have commenced to operate if no registration thereof had 
required or made, and not from the time of ’its regisfra**^ 


'pfasislhjgi^df*|]^wn^ tb th^- buyer, If the seller atilf 1 






a conveyance is duly executed, registered,* 'and delivered^ ' 
ownership of the property passes to the buyer,, and the 

retmns the 
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property In his possession, then he is bound to account for the rents 
■and profits received by him from the date of the execution of, the 
conveyance to the buyer. 

Before the sale is completed, the vendor can retain the property 
for unpaid purchase-money, but, after the completion of sale, he 
has only a charge upon the property sold for the amount of the 
unpaid purchase-money and interest thereon, and he can folloiiiir 
the property in the hands of any person not being a bond fide pur^ 
chaser for value and without notice. See notes under ss. 40, yS, 
and 100. 

(5) (<»). “-•Nature or extent of the sellers’ interest e. g.f the 
actual or imminent death of a prior life-tenant {Turner v. Hafvy^ 
Jac. 169), or of an insured life in case of a sale of a policy of 
life-insurance. But the buyer is not bound to disclose latent ad* 
vantages unknown to the vendor, such as the existence of a mine;,, 
which increases the value of the property Vendors 

and Purckaurst* p. 3fig. 

See L L, R., 5. Bom, 450. — SadaMv v« Dhakuhai^ 

is) (^).-“ Under this section, by clause (i) (g), the seller is 
bonnd to discharge all incumbrances except where the property iS 
sold subject to them. If the seller fails to discharge any incum-^ 
brance, or omits to mention about it to the buyer, and if the buyer 
does not undertake to dicharge it by the covenant in the sale-deed^ 
then the purchaser discovering any incumbrance prior to the payment 
-of the purchase-money, may retain out of it sufficient amount to 
discharge the incumbrances. It may happen tliat the seller, instead of , 
receiving the purchase-money himself, may transfer it to a third 
person. In this case also the buyer will have the same equity 
against the transferee of the purchase- money as he has against 
the seller, 

(5) (<?).— Cfi clause (i) (e) of this section. After the contract 
of s^ie and before the passing of owership to the buyer, if the 
property be destroyed by fire or by any other cause not arising 
out of any fault or negligence on the part of the seller, then the 
buyer is bound to bear the loss, 5 ^^ s* 86 of the Contract Act> 
ana s. 13' of the Specific Relief Act. Under this clause it is 'provided 
that, as soon as the ownership has passed to buyer, the respon- 
sibility of the seller to take care of the property has also ceased, 
and if the property be then destroyed by any cause, except by the 
seller, then the buyer is bound to bear the loss. 

' 0 ) (d),^ln I, L. R., 10 92, Garth, C. y., has 'remarked 

• th^t ,'-*the' transferee would'/ as a 'matter, of course, have taken the 
property subject to the charge. The only burden which he would 
not have taken, upon himself would be the personal liability (if any) 
of the , transferor, and it is possible that s. -55 ' may ■ effect some, 
literation In the law in that respect/’ See also I* L. R., 2 Cab . 
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141, The buyer is bound to indemnify the seller against the 
liabilities respecting the property which the latter had personally 
undertaken to perform, and for which the property stands as & 
security. 

This clause is not applicable to sales In execution of deGfees.-*«^ 
Sise s, 2 clause (d). 

(d) (a).*>^C/: clause (^), sub-section (j). 

After the contract of sale, and before the ownership has passed, 
to the buyer, the seller is entitled to accession, accretions, profits 
and improvements. If, in the interim, the property be distroyed or 
deteriorated, then the seller is bound to bear the loss ; and, in case 
the seller be found not to have taken as much care of the propety 
as an owner of ordinary prudence would take of such property, 
lie is bound to make good the loss to the buyer. See clause («) 
sub-section (r), 

(d) persans claiming under him miih notice of the 

payment. Bona nde transferees for value and without notice are 
protected. This line of the buyer upon the property can be enforced 
against any mortgagee, purchaser, lessee, or any transfree, whose 
right has been created by the seller subsequent , to, the completion 
of the^ former sale, but before delivery of possession, and who had 
no notice of the payment of purchase-money, 

Beotiotx 50 » 

Note.’—The doctrine of law enunciated in this section’ goes 
by the name of marshalling of sale and is intimately connected with 
the doctrine of marshalling of securitries (s. 81 injrd)m *^11 WO 
estates, X. and V,, are subject to a common charge, and estate 
Xf is sold to A, A will as against the vendor and his representatives, 
baye-.d pHmd fmio equity 4n the absence of express agreement 
and whether, or not he had notice of the charge to throw it primarily 
on estate Y in exoneration of estate X,** Dar?$ Venders and Pur^ 
chaser^ p» 1035, This section empowers the buyer as against the 
ifeelier to have the charge satisfied out of the other property. It 
appears that the buyer of one of the properties is entitled to exercise 
. his. right under this section as against a subsequent innocent pur- , 
' ^Imser ol . the remaining property which would therefore have to. 

the entire burden of .the charge. Notice _ of the oharge doW 
}^,l|j)itj^|^terfere with the application of this section, ,^nd in this respect' 

; -.ttSbiy'diderent from the doctrine of marshalling as ’ is laid down in 

' has not been used in this section 
as, defined in s«-ioo, but includes a mdrtagagfe 
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' Saotibn 57« 

I7ot0*‘^This section has been enacted for the realisation of 
proper value of encumbered estate. It p rovides for the substitution 
or conversion of securities into another shape, and facilitates the 
alienation of incumbered estates. As a ^ eneral rule Courts should 
order for the service of notice upon the incumbrancer in order to 
afford him an opportunity of showing what is due to him, and what 
is the proper substitution for his encumbrances. 


CHAPTER IV, 

Boope,*— This section deals with immoveable property. 

Section 58. 

Ancient law of Mortgage.— The oldest form of the con* 
tract of pledge was that of maneipaito or absolute sale of the thing 
subject to a contract of fiducia or agreement for redemption. There 
were so many things to which maneipaito was considered irsap-* 
plicabie, that the more simple contract of pignus quite superceded 
this manaipaiio contracia fiducia. By pignus the lender only obtained 
possession but ownership is left with the borrower, A further 
simplilicadon of the contract pledge was the hypoikeca^ in which 
the thing pledged remained with the pledge. So the maneipaiio 
transferred both the property and possession of the thing pledged ; 
the pignus gave the possession to the creditor, but left the property 
in the thing with the debtor. The hypoiheca left both the property 
and the possession with the debtor. The creditor had the right 
(/) of selling or pledging the thing pledged : (a) of satisfying his 
own claim before that of any one else out of the proceeds of the 
s^Ie or of the money obtained by pledging the thing j {3) of having 
himself constituted ower of the thing if no purchaser could be found 
for lUr^Sandar^s y^usiinian* 

' Derivation of Mortgage,— This word has the French drigm^ 
mori means dead, and gage or vadium means pledge, The security 
or pledge becomes or losi to the debtor, or forfeited in default of 
-payment. _ . 

At law a mortgage was s^ictly an estate upon condition, the 
estate being forfeited upon the condition being broken, or in other 
words, an absolute conveyance subject to an agreement for a recon* 
■yfeyahee on a certain given event*” ' • ' 

la Equity, a mortgage-debt is a sum of money the payment 
whereof is secured, with interest, on certain lands, and being money, 
is personal property, subject to aH the incidents which appertain 
10 such -property i”' in fact a- mortgage was regarded ’ merely as a 
Sictiniy or piedgCn^ / , 
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Three old forms of mortgage ■ware— r/"* «,•«««. 

an absolute conveyance of land by a debtor to his creditor to £*hd 

T® and interest out of the’ rents S 

proms f (a) moriuam madtum^ a feoffment of land bv a di*hfnr #*« k* 
creditor, to be held by him until payment of a given ^sum he mea^n 
while receiving rents and profits «>Moui aocoLt (J}mishmZi 
a conveyance similar to the last, the estate being redwmabk a. 

».n,5“=?,rjvr. SST';;? 

sp.d.1 preVJ ■„ Sp^%k 

i^^pTp- i~xnsf 

^:S#>=S=aK-; 

Sof ’ht,f not = m ^ immoveable property of the 

^0% f: 

ShTiaSrauSp^"” “ “ “'.“'fT WPeonm 

ffawt? C.^!, the mortgage.— ^TAoilm-v, 

defecfiS'^ft mortgag0.-This definition is vague and 

,:P wMc they ®eant by “simple mortgage” has been so^tTLTt 
SullllVh Courts tofair the Ser K?o3don 

confiloting dpchir*:^ 

Mahmood simple mortgage is a species 
*” re «/««««, that is, estates c^ved out of 
when such estate has once he«„ ^rJ^.A 
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Distitiotion between a mortgage and a cbarge.~A 

mortgage is a transfer of an interest in specific immoveable property, 
A charge only secures payment of money out of that property. Either 
‘may be created by act of parties ; but when “ the transaction does hot 
amount to a mortgage/^ and does not therefore operate as a transfer, 
it is a charge on immoveable property. . A document which only gives 
a right to payment out of particular property without transferring it 
has been held to create a charge. The distinction between a simple 
mortgage and a charge is very important, in simple mortgage an 
interest in immoveable property is transferred, but in the case of 
“ charge/ • no interest is transferred, in mortgage^' the property 
mortgaged must be a specific, but a ** charge may be created upon 
the wealth and property of a person, A plea of purchase for value 
without notice may be a good defence against a charge, but will be 
wholly unavailling against a mortgage. In cases of Its pendens and 
priority also this distinction is of vita! importance. 

Olatise (e) Mortgage by conditional sale.— in this class 
of mortgage there is no personal liability on the part of the mortgagor 
to. repay the debt. The transaction known to Mahomedan Law as a 
hai-bil ^afa i$ a mortgage within the meaning of s. 58, and not a . 
sale, But a mortgage by conditional sale must be distinguished from 
a sale with a clause for re-purchase /dfcie an absolute con- 

veyance containing nothing to show that the relation of debtor and 
creditor is to exist between the parties does not ceas^to be an absolute 
conveyance and became a mortgage merely because the vendor 
stipulates that he shall have a right to re-purchase/^ — Bhaban 
V, Bhagbaitf 12 A. 387 P. C. In such a case the intention of 
;the parties is to be gathered in order to determine whether a transac- 
tion is a mortgage by a conditional sale or a sale with a clause for 
re-purchase, ^ Where however met^don is made about payment of 
interest or principal then the transaction obviously is a mortgage by 
^sonditional sale. 


Clause ,(d) XJsuftruotaary mortgage*— In usufructuary 
mortgage the mortgagee is given possession of the property and the 
rportgagor is not personally liable to the mortgage in the absence of a 
distinct agreement to that effect. Zuripeshgee lease is a sort of 
usufructuary mortgage. , It sometimes becomes a matter, of difficulty 
■ to distinguish a lease from an usufructuary mortgage. 

(0) Bnglisii Mortgage.— In an English mortgage (a) 
there i§ covenant to repay or personal liability to payj. (b) there is an 
absolute conveyance of the property fubject to the condition of re- 
conveyance, on payment of the mortgage-money after a. certain ; date. 
But, in a. mortgage by conditional sale (<a!) there is no person<^l iibility 
the sale is ostensible to be perfected Into absolute on 
laiiur#* of the pay ment of the mortgage-money on a certain date. In 
the former, the mortgagee has a right to enter upon immediate pot:^ 
oi the pri? petty, while,, in the latter, there is necessarily np such 


m 
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dj?ht. In the former* the absolute sale may be converted into a 
mortgage, while, in the latter, the ostensible sale or mortgage is 
liable to be converted into an absolute 2 B, 115, 231 | g 

234. 

Seation 59 . 

Begistmfeioili.--“Registered documents have priority over tin-* 
registered valid documents. 

. ■ Equitable mortgage.—An equitable mortgage may be 
created by a form si mortgage of the equity of redemption or by a 
written agreement whereby the property is charged or agreed to be 
made a security for the advance, or by a mere deposit of deed without 
any writing, in india equitable mortgage not only creat^ a right in 
personam but a right rgm. Equitable mortgages create interest 
in land ; so a document, as such requires registration, whereas the 
same document looked upon as an agreement to m ^rrgage does not 
require registration. 

Attestation.^'* Attest means only to witness the execution 
of a deed. “ To attest ** is to bear witness to a fact. The mortgage 
deed was properly executed when the signatures -of the witnesses 
were affixed for them to the deed by another person/ with their con-- 
sent they being illiterate (33 C. 86i). 

SigBiag.'— So far as the meaning of the word ** signed in 
s. 59 of the Transfer of Property Act is concerned, a signature need 
not be by the mortgagor personally, but may be by some person 
acting in his behalf or under his authority* 

Section 60 . 

HoteS.‘«*<$s. 5 d, 6s, 62, 63, and 64 deal with the tights of a 
mortgage, and ss. 65 and 66 treat of the liabilities of a mort- 
gagor. 

^ I’ ' Any tlm0*'*«>*Except' in cases of usufructuary mortgage where 
time is generally fixed in accordance with the agricultural condition 
of the country, a mortgagor can redeem the mortgage at any time 
after the principal money has become payable. The Legislature 
has not fixed any arbitrary time at which the principal money becomes 
payable. When does It become payable then ? It must be gathered'^ 
the covenant of each individual mortgage-deed. The Legislature 
; . should', have ad^d “ or recoverable ** after the word payable ** and 
would have placed all difficulties of interpretation at rest. 

// Tl is .contended that **at any time after tlie prihdpal /money jj 
la%' become -payable ” jncludes also any ■ time ' war which the 
: prmdpal money has become recoverable/^ 'For the test Is mutuality 
if the, mortgagee cannot recover before any stipulated period, 'the- 
mortgagor ^ai$0. should ‘not be entitled- to Kquidute*' before that 
stipulated period# So it was held by the Bombay High Court 
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V0^djuVi-V€df$4f 5 B, 22) that 'the 'general principle as to redemp- 
tion and lercclosure is that, in the absence of any stippiation, express 
or implied^ to 'the contrary^ the right to redeem and^ the right to- 
foreclose are co-extensive, and that, where there is a stipulation tO: 
pay a mortgage-debt in ten years, the mortgagor could not redeem 
at an earlier date* In Brown v. CoUt (14 Son. 42^) it was laid down 
that a person could not redeem before the time appointed in the 
mortgage-deed, although he tenders to the mortgagee both the 
principal and interest due up to that time. But Mr. justice 
Mahomed in Bhag*ivat Das if. Far shad Singh, (10 A. 602) remarked ' 
that : ** I am of opinion that no such general rule of law exists In 
India as would preclude a mortgagor from redeeming a mortgage 
before the expiry of the term for which the mortgage was intended 
to be made, unless indeed the mortgagee succeeds in showing that, 
by reason of the terms of the mortgage itself, the mortgagor is 
precluded from paying off the debt due by him to the mortgagee.” In 
a Madras case also it was held that where the mere fixation of the term 
occurs ill a mortgage-deed, the presumption is that that the date is fixed 
for the convenience of the debtor, and that he may repay the debt 
at an earlier period, unless the mortgagee could show that any such 
stipulations existed between him and the mortgagor as would debar 
the latter frow* redeeming the mortgage before the expiry of the 
term mentioned in the mortgage (2 M. 314). But in a later Madras 
case (Tirugnana v. Nallatamhi, i6 M. 4S6) it was held that, ** having, 
regard to s, 60 ahd s, 62 of the Transfer of Property Act, th«5 
Legislatures appear to have adopted the principle that, In the 
absence of a stipulation to the contrary, the presumption is that the 
right to redeem and the right to foreclose arise at the same time, and 
that, when a date* is fixed for payment of the mortgage-debt, and 
the mortgagee cannot foreclose earlier, the mortgagor also cannot 
redeem before the appointed time.”*— also Puma v. Peary, if 

aW.N.149. • ' ■ 

» Bacoeption.—The exception mentioned in the last paragraph 
of this section is very important. The general rule is that the right 
to redeem is indivisible. But when a mortgagee acquires^ in whole 
or in ^ part, the share of a mortgagor, then the indivisible character 
,qf,. the,, bright, of,., redemption - is ..destroyed,. . .But, .thera.J^ '.a,. .limit ,.of 
'such divisibility. The acquisition of a mortgagor's s^re must be 
by airthO' mortgagees jointly when there are more 'mortgagees than 
one* ' But, when am af.simral moHgageis acquires the right to 
redeem the share of one ol the mortgagors, it does not -enride another 
qf ' -the' 'mortgagors '.to redeem his own share' only, but he is required 
. ii'o. ..‘'discharge, ..'the ..whole, mortgage ..v*. , Sani , S . A« ^ 

syd* - ' / 

Mortgftg^'t ■ ha-E a Ti^Iit*^Herd mortgagor ” includes his 
heirs arid assignees^ as well as ail persons enumerated in s* 9s. 
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Payment or tender of the mortgage-money.— The 
•expression niortga^e»nioney means the whole of the mortgage-* 
moneys if any portion of the mortgage-money remains unpaid, the 
mortgagor cannot redeem. 

Mortgage-dead. — The mortgagee" has a iien on the mortgage- 
deed for the unpaid amount of the mortgage-money. 

Reasonable notio©.— Any provisions or stipulation Jfor notice 
in the mortgage-deed is valid in a case (r) where the mortgagor 
allows the Ssed term to pass away without payment or tender (3) 
where no time is fixed. In the absence of any contract to the con- 
trary the mortgagor is entitled to make the payment or tender at a 
proper time and place, and thereby discharge the obligation and 
extinguish the security. But no such notice is necessary in the case of 
a suit for redemption. In England six months^ notice is!necessary, but , 
here onl)^ reasonable notice is required regard being had to the oppor- 
tunity of the mortgage to find a new investment for his money. If the 
loan be of a temporary character, such as by the deposit of title-deeds, 

00 such notice is necessary. 

Section 61. 

The principles of tacking'' and consolidation are 
technical principles of English law, which had their origin In Courts 
of Equity, both of which have been enacted inapplicable to out Courts 
by this Act, 

These principles seem to have arisen upon the ground that right 
of redemption is an equitable right, and the seeker of equity must per- 
form equity himself, so . that the mortgagor may not redeem one 
mortgage without on his part doing equity to the mortgagee by 
liquidating all the debts at once, for otherwise the unredeemed 
secmity may be Insufficient for the unliquidated debts. But it 
may be argued that mortgages are but contracts, and the rights > ' 
and iiabiiities of the contractor and the contractee should be judged 
aiid discharged by the covenant and peformance of each indivi- 
dual contract without reference to any extraneous rights and liabilities 
of the parties arising out of any subsequent or separate contract, - > 

Baotion 62# 

" Mortgagor has a right. --The mortgagor has a right ' in , ■ 

addition to the rights mentioned in s, 60. 

. "Olattae (b).— Clause {b) contemplates, cases , of usufructuary 
Kibftgages, usufructuary interest, but does notcoyef all'’ possible ' ' ^ 
Tn cases where -rents ’and promts are to be applied for the ' ; 

-pquSdatiqh'.of the interest and In partial^ reduction 'pf' the princlpai- ’ *| 

after J adjustment of accounts, then the mortgagor may, 'sue for ' ^ i 
the redemption of the usufructuary mortgage, that t$, can claim pos- 
, session of the property on- payment of the /balance' due 'after an , • £ 

‘adjustment , of account,-"-' ‘ - * ■ ■ " ■ ' ’ ' ^ 
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Section 63. ■ _ 

Not0.*«-S. 70 is correlative to tliis &ectioni«l 

AccaBsioii*"-«This section provides for two kinds of accessions, 
mi§,^ (/j natural accession, and fj) acquired accession. All natural 
accessions enure to the ben e fit of the mortg^agor Irrespective of any 
provision of this section. The provision of this section is subject to 
contract between the parties* In the absence of any contract to the 
contrary, the mortg-agor is entitled to all acquired accessions subject 
to the provision of this section* 

Second pai*agraph* — The second paragraph of this section 
divides itself into two parts, vw., (j) %vhere the accession is capable qf 
separate enjoyment without detri ment to the principal property, and 
(2) where the accession is not capable of separate possession, or 
separate enjoyment is impossible. The second part may be again 
subdivided into two parts, namely (^i) where the acquisition of the 
accession was necessary to preserves the principal property from des- 
truction, forfeiture, or sale, or made with the mortgagor's assent j (b) 
when the acquisition was voluntarily acquired by the mortgagee- By 
this provision th e mortgagee cannot claim any expenses of his volun- 
tary acquisitions, which must pass to the mortgagor upon redemption, 

. I The above-mention ed sub-division {<?) should have contained^ in the 

case of usufructuary mortgage, when the acquisition of the accession 
was necessary for the proper ^ if not full, enjoyment of the principal 
property, the mortgagor is liable to pay the expenses of the acquisi- 
tion/' Of, s. 72 clause {h). 

Section 64. 

Note.*««In such a case the mortgagor must pay to the mortgagee 
•: the expense incurred by the latter -in getting the renew^ai* 

_ Section 65, 

I Oiauso (<2), — This clause refers to an implied warranty cf title 

.| . by a mortgagor,, In cases of breach of implied warranty of tide^ and 

I = defective Or imperfect title, the mortgagor may be sued for the prin* 

’j.' dpal ' mohey and interest in the shape of compensation for the breach 
; of Implied contract as regards warranty of title even before the stipu- 

; ^ fated' period mentioned in the mortgage-deed, for the cause of action 
. arises on the breach of the -warranty, and not at the expiration of 
the stipulated periodt It does not matter whether the mortgage be a 
usufructuary mortgage or a mortgage by conditional sale, 

' ClatiBO If a thfrdparty sues the ’ mortgagee in possession- 
: 1 ■ ‘for. the .recovery of the mortgaged property, setting up a title In himself, 

’ the" .tortgagor' is’ bound under;'- clause {h) to defend ' his title^and 
'i ■ . ' if he the mortgagee, as the case may be, defeated in the ,sui|, the, 

^ ' mortgagee, by ■showing ■ that decision, can make the niottgagorper'*- ^ 

s'onglly liable- for' breach of warranty of title, \ 
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Olai2®0 Public charg*©® include revenues and cesses^ etc* 

Olaose clause (d) of this section the words are ** where 

the mortg'ag’ed property is a lease for a term of years.” The Legisla* 
ture should have added ” or for indefinite period in a permanently 
settled district.** 

Clause (is). — This clause contemplates case where the same 
propec ty is mortgaged to two or more mortgagees one after another, 

Beotion 66. 

the security becomes insufficient, the mortgagee may 
sue for the money without waiting for the expiration of the stipulated 
.period. 

Section 67, 

ISTote.’— Sections 67, 68, 69, 70, yi, 72, 73, 74 and 75 deal with 
the right of a mortgagee, and sections 76 and 77 treat of the liabilides 
.of a mortgagee. 

Prohibitions. — (/) A simple mortgagee, as such, cannot fore- 
close : (2) A usufructuary mortgagee as such, cannot foreclose and 
sell : (s) A mortgagee by conditional sale cannot sell : (4) A mort- 
gagee's trustee or a mortgagee's legal representatives happening to 
be the mortgagor and possessing the power of sale, cannot foreclose? 
{5) A mortgagee of works of public utility cannot foreclose or sell. 

Section 68. 

Clause («).»««» According to English Law where there is in a 
mortgage nothing to the contrary, the mortgage contains within itself* 
so to speak, a personal liability to repay the amount advanced, (Sultou 
V, Stflion, 22 Ch. D, SS 7 )* above-mentioned rule of law seems 

to have been departed from by this clause. So the meaning of the 
section is that “ where the mortgagor binds himself by the covenant 
in tbe^deed to repay the same, ih&n only has the mortgagee a right to 
■‘Sue for khe mortgage^money.” In cases of simple mortgage, and 
English mortgage a personal liability is created but not so in cases of 
usufructuary mortgage or mortgage by conditional sale. 

Clause (^), — Where the mortgagee cannot follow the security 
owing to the wrongful act or default of the mortgagor^ the mortgagee 
.can sue the mortgagor for the mortgage-money. This clause doe^s 
not provide for the wrongful act or default of any other person, 

' neither ^ does it make any provision for distinction caused' by ms ' 
or as mmi SuliaUH such as acddeht of, ftre, food dr the 
paragraph of this section has provided for these 

' 1 ^ 

dlkttise ■ (c).-*--Under this clause an usufructuary mortgagee 
.mortgage-money, when ■ possession Is not delivered 10 






m*m$ OH Tumrm m mum%rt act. 


4? 


him m when after delivery of possessions he is disturbed in his pos^^ 
session by the mortgagfor or any other person. So he is entuded 
to sue If his possession h disturbed from any cause, during the 
time for which he Is entitied to remain in possession (6 C* L. J* 
S43)« 

Last paragraph.— If the mortga gee Is deprived of the security 
by any other cause, that is by^ ms major or by the wrongful act of 
any other person, the mortgagee may require the mortgagor to 
furnish another sufficient security, and, the mortgagor failing to do 
it, may sue for the mortgage-money. 

Section 69. 

Note.»-«This section enumerates the Instances In which the 
mortgaged property can be sold without the intervention either of 
the mortgagor or of the Court. 

Section 70* 

Note.— -lUustrat ion (a) refers to a natural accession and illustra*« 
tion (d) refers to an acquired accession. The right of the mortgagee 
under this section is subject to any contract between the parties# 
As the accession becomes a part and parcel of the original gecurityg 
it is subject to the mghts an d liabilities of the same. 

Principles.— Under the English law which, in so far as it 
rests on principles of equity and, good conscience, may properly 
be applied in India, it is recognized as a general rule that most 
acquisitions by a mortgagor enure for the benefit of the mortgagee j 
and conversely, that many acquisitions by a mortgage are in like 
man ner, to be treated as accretions to the mortgaged property, or 
substitutions for it, and, therefore, subject to redemption# 

SeotioB 71. 

Note.—The law laid down in Rakssiravi v, Brmsr (2 P, W» 
511), as to the renewal of a term obtained by the mortgagee of 
the- expired, term, being “as comjng from the same root,** subject 
to the same equity, has never been impeached# 

Beotion 72. ''' 

OiattBe fa).— Usually to F. C, is allowed for cost of col* 

, lection# , , , 

CSaBB© (^)*— S, 7Z clause, {^) does not permit a mortgagee 
_ih\possession' to -effect- improvement. Therefore, In a suit for re* 
'demptipo, the costs of such improvements cannot be legally charged 
‘'^agamst' ’the ‘mortgagor seeking, to redeem. The clause 0 ), read 
/.wish; the penultimate - paragraph of ’this section, clearfy indicates 
'that.. such money -alone' can be added to the ‘ mortgage-money as 
become 'necessary for the , preservation of the property from destruc^ 
tion, forfeiture or sale. Money spent on reasonable improvements. 
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although recoverable from the mortgagor or his representatives on 
equitable grounds, cannot be added to the principal money.— See 
Arunachdla v,Sitkayh l§ M. 327, 

Ciaiise (c).— if a stranger attacks the mortgagor's title, the 
mortgagee may spend reasonable amount to support the mortgagor's 
title, and may tack the amount to the mortgage-money. 

Clause (d),— The mortgagee is entitled to tack the expanses 
of any litigation arising between the mortgagee and the mortgagor 
regarding^ the validity of the mortgage. But, if a third party attacks 
the mortgagee’s title, the mortgagee is not entitled £0 the cost of 
defending his title against the mortgagor. 

Clause («).— if the lease be not renewed, the mortgaged pro- 
perty becomes extinct. Hence renewal enures to the benefit of 
the mortgagor, mortgagee, and all other persons interested in the 
mortgaged property. 

, Clause (f),— The mortgagee can tack or add the insurance** 
•premiums paid by him £0 the mortgage*nioney in the absence of any 
contract to the contrary. 

Bection 73 . 

Not 6 ."««Hevenue or rent is always the first charge upon all 
mortgaged 'properties. Although revenue or ren# may accrue dm 
after the date of the mortgage, the mortgaged property may never- 
theless be sold by the Government or the Landlord for the satisfac- 
tion -of the arrears, 'all costs 'Incidental to 'the ,sale. In ■ case of 
revenue-sale the mortgage is not protected, but the mortgagee has 
,a charge on > the surplus ■ sale-proceeds. In case the mortgaged 


, -property, be ..sold .for ..arrears., of rent, free from, .all .incumbrances, ...the.. 

’ V , , mortgage becomes ipso /ado extinguished and the mortgagee has 


' -.’mortgage becomes ipso facto .extinguished and the mortgagee has 
's)o remedy other than a charge upon the surplus salc**proceeds, after 


; deducting the arrears rent sued for, the incidental costs of sale^ 

''■lii'llMi-r ' ' ' and the amount accruing due from the date of the suit till the confir- 


■ I ji;f I Ji::; J: ‘ ■ mation’- of ' sab. ■ ' 

/I ' ''' ^ ' Aftax* psiyment of the said a,rr©ars.— Here arrears should 

‘1 fiJjPifc®; ‘ , include- ail incidental expenses in bringing the property to sale for : 
, Ihe arrears of revenue or rent* 

^ SeotioB 74. 

Tend®*.*— ’Tender Is of two kinds.— «(j) by delivery ^ which acts ‘ 


' ^'*as'an , absolute discharge^ and (3) of payment which ,k riot a dis*’*' 
'^charged, the debt, but a willingness and readiness to pay the money' ■ 

Ir.-- ^ ' ■ 7 ■ " ' 


^ be-o that the subsequent 'morfgag^ ‘can dis- ^ 

btitet prior ^frtgagCj he diXs not step* Into the place of 


’ i' " '■ ’ . 'that -mbrtghgeei to the prejudice of any other intermediate mortga^gee,. 

I i ^sTbenefe^ by such payment. 
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It is to be also noted that by paying up the next prior mort« 
gagee the subsequent mortgagee acquires all the rights and powers 
of the former* I'he mortgage is not thereby exiinguished but 
remains subsisting, and becomes vested in the subsequent mort"^ 
gagee* ^ 

Section 15. 

Note. — This section defines what may be the rights of a subse-' 
quent mortgagee paying up the prior mortgage, against a prior mort* 
gagee, as also against a Subsequent mortgagee. But this section 
does not define what may the rights of the subsequent mortgagee 
as against the mortgagor* 

||l ■ Section ■76*.:., 

GlBtUBB (a)i,^Vide 5 . 15 1 of the contract Act* 

Ordinary prudence . — It means such prudence as the average 
of careful men take in their own affairs. A mortgagee is not 
responsible for want of skill, but he is respiSnsible "for want bl due 
diligence*. 

Clause (^)* — If the mortgagee brings a suit but still fails 
• to collect rents and prohts he is not responsible for the loss resulting 
from it. 

OlauBe (c). — Revenue or rent being the paramount charge 
upon all properties must be paid by die person in possession™ But 
the mortgagee is entitled to credit m the accounts any sums s^bt 
by him in preventing the forfeiture or sale of the mortgaged pra- 

..■perty.'-;,''-' 

Giausa (d),^U there is any express contract, the parties 
are bound by it, and the Court cannot grant any relief In contra- 
vention of it. 

Clause Mere wear and tear for reasonable use is. • not 

waste, and a mortgagee in possession is not liable for it, 

Clai 3 Se (/).'— The mortgagee can insure the mortgaged pro- 
perty, in the absence of any contract to tiie contrary. In the absence 
of any direction from the mortgagor to apply the insurance-money 
in reduction or discharge of the mortgage-money, the mortgagee 
must apply such money in reinstating the property, 

Glaus 0 (g)* — But a mortgagee may relieve himself from the 
liability of accounting for actual receipts by an agreement with the 
mortgagor (vide s, 77 infra)* 

Clause (^).-r-The principal money and interest of which 
payment is secured for the time being are called mortgage- 
money* 

Clause cases of legal or eqitable mortgage a tend# 

properly made and improperly rejected is not equivalent to paymentsi. 

Tmm* Pm. 4 . 
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Hnd f^either extinguishes the mortgage-debt nor determines the 
mortgagee’s property in security. A proper tender will stop the 
running of interest, if the mortgagor keeps the money ready to pay 
over to the mortgagee, and does not afterwards make any profit 
out of ht>^Satayaifadg v, ffirabati^ 5 C, L, J, 192. 

Section '77... ■.■ 

Note. — When there is a contract that the mortgagee in pos- 
session will appropriate the rents and profits accrultig from, the 
property in lieu of interest, or partly in lieu of ini ertst and partly 
in payment of a fixed amount i f the principal, the morgagee may 
neglect to collect the rents and profits, and he will not be responsible 
to any body for the barred debts due from the tenants. He need 
not make the necessary repairs out of the profits realised by him. 
He need not keep any account of the profits derived by- him, neither 
is he bound to account for the same to any body.— 10 Moo. I. A. 
340; 2 Mad. H. C, 289, 

Fraud.—Fraud is divided into two kinds, (a) actual fraud and 
^h) constructive fraud. 

(a) Actual fraud,*^An actual fraud has been defined as some* 
thing said, done or omitted, ' with the design of perpetrating what 
the party must have known to be a positive fraud.. 

{b) Constructive /j'awd.—* Constructive frauds are acts, state- 
ments, or omissions, which operate as virtual frauds on individuals, 
or, if generally permitted, would be prejudicial to the public welfare, 
and are not clearly resolvable into mere accident or mistake, and 
yet may have been unconnected with any selfish or evil design, dr may 
amount, in the opinion of the person chargeable therewith, to nothing- 
more than what is justifiable or allowable. 

_ : Mlareprasetltatioil.'^For definition vide Contract Act. s. i8. 

. Priority .^This is a case in which the prior mortgagee may 
liot , get priority. Where an equitable mortgagee parts with the 
title-deeds and so enables the depositor to make another equitable 
mortgage, he may be postponed to such second equitable mortgagee 
;by. .reason of -his laches in not getting back the deeds— on' the 
•principle that, as between two innocent parlies, the one must suffer 


■ .that>': ;:as ;:,b'e t wd’.; dnoodent: 'parhes,.;The;dhb'::F^ 

, has permitted the fraud to be committed. — Waldron v.*; Scopper^ 




Section 79. 







^ J « '8 V‘’ ' - ‘ " ' '' - ^ ^ / 
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expressed to any subsequent mortgage if made with ^ notice of the 
prior mortgagee, thoiign the advances upto the maximum be made 
with notice of the subsequent mortgage. But on the otlier hand, if 
the subsequent mortgage is made without notice of the prior mortgage, 
the prior mortgage wi!l be postponed to the subsequent mortg-age 
in respect of the advances tnade after the subsequent mortgage. But 
this law is different from the English rule. Under this section the 
right of priority of the first mortgagee depends upon whether the 
subsequent mortgagee had or had not notice of the prior mortgage. 
But in England the right of priority of the first mortgagee depends 
upon whether the first mortgagee h id or had not noiice of the 
second mortgage when the subsequent advances ware m jde. Under 
this sextioo, it seems that, when a maximum is expressed in the 
covenant, the first mortgagee is bound to make further advances 
upto the maximum untii he gets a notice of a subsequent mortgage. 
If the subsequent mortgagt-*e advances money without any notice 
of the first mortgage, the mortgagee will suffer, and his subsequent 
advance wiil be postponed to the second mortgage.— 7 \ 

Act, p, 189. 

Seotloxi SO. 

Note.“-”The rules of English law' is that third mortgagee, 
without notice of second, buying in first mortgage, with nodes of 
•second, may tack. The principle is this, that the rule of equity 
requires no more than the 3rd mortgages should not have had 
notice of the 2nd at the time of lending the money; for it is bv lending 
the money without notice that he becomes an honest creditor, and 
acquires the right to protect his debt. So also if the first legal 
mortgagee lends a further sum to the mortgagor upon a statute 
or judgment, he shall retain against a mesne mortgagee until both 
his securities are satisfied ; and a fortiori if the first mortgagee lends 
on a mortgage. This was English principle of law, where law and 
equity were administered by different tribunals before 2875. 
as -in this country, law and equity are administered by the same 
tribunal, the rule qui prior e$t tempore, potior est jure (what is prior: 
in respect of time is superior in right) must prevail* 

Consolidation distiiigaished from Taokmg-.-— The 
doctrine of consolidation depends upon a principle altogether different: 
from that upon which tacking depends. Because, in tacking, the right 
is to throw together several debts lent on the same estate, and to do so 
under the priorsty and protection afforded by the legal’ estate ; but.' 
30 consolidation, the right is to throw together on one estate several 
debts lent on Mif event estates, and to do so without reference to any 
priority or protection afforded by ike legal estate, but solely upon the 
equitable maxim that he who seeks equity must do equity Further, not 
only is get ing -in the legal estate not neces-sary as a preliminary to 
cD-qsdiidation as it is> to tackingi but even notice at the time of iending 
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the niortgage-inoney on the second estate, which would be fatal to any 
subsequent right of tacking, is whoiy immaterial as regards the right: 
of consolidation on Mortgage^ p. 678* 

Bection 81. 

MarBhalH 33 g.*“If a person, having two real estates, mortgages 
both estates to At and afterwards mortgages one only of the estates 
to Bt whether or not B had notice of A’s mortgage, the Court directs 
A (but always without prejudice to A) to realise his debt out *oi the 
estate which is not in mortgage to i?, so as to have the one estate 
which is in mortgage to B to satisfy Bf so far as it goes.— X^iKoy v* 
Dtike of AihoUt 2 Akk, 446. The principle of marshalling is based 
upon equity. If a creditor, having a right to proceed against two 
funds, proceed against the fund which was the only resource of some 
Other creditor, less amply provided fcr than himself, then equity held 
in such a case that the creditor by resorting to the fund which was the 
only resource of another creditor should not disappoint that other. 

Section 82. 

Note,— The intention of s. 82 is not that the lien of the mort* 
gagees should be split, but simply to determine the liabilities of the 
purchasers inter $e ; and that, therefore, all the mortgaged properties 
are liable to the satisfaction of the plaintiffV claiin,^ Bophunatk v® 
Marhl, 18 C. 320, 

Ofoj©Ot«‘*^Like the doctrine of marshalling, the doctrine of 
contribution is also an equitable principle of law and is necess' ry to 
prevent hardship being done by any unconscionable creditor in coilu« 
sion with one or some of the owners of several encumbered properties 
towards any other of the owners of such properties because the latter 
is entitled to a right of contribution against the favoured owners of 

; Principle. — If one of the estates have been mortgaged for on© 
‘debt, and both of them for another though the first shall bear exclu« 
siveiy its own debt, both must contribute rateably to that which is 
later ^ the amount of the first debt being deducted from the rate of the ' 
estate which has paid it j but, if there are successive loans, ar d succes- 
sive securities, and nothing to show that one estate was to be charged 
before another, all will be charged rateably, provided there be an 
actual specific charge upon each estate, and not merely a generaf 
||i|i|gi@|'br --liability.' upon one\^qr' thein .fit 'belhg ^liec^sa^ 

V ' ’ra^e’'a cpe of rateable apportionment that each property shall be 
eqijially liable .— on Mortgage, pp. 659*660. 
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of marshallmg may be successfully claimed, is not recjmrec! to contri- 
biite rateably for the first mortgag-e-debt, because, m that case, the 
right of marshalling would be nugatory. 

Section 83. 

Hots.™— C/*. s. 6o and gi* S, 6o provides for payment or tender 
at a proper time and place ; s. 83 provides far deposit in Court 
and service of notice of such deposit to the mortgagee ; and s, 91 pro- 
vides fora regular suit for redemption. S. 60 confers the right upon 
the mortgagor alone y ss. 83 and 91 confer the right of deposit or 
right of a suit for redemption upon the mortgagor, as well as upon all 
other persons enumerated io clauses («}, (b), (c)^ (d)f (&), (/) and (g) 
of s. 91. 

Section 84. 

Notice .—Any notice before tender or payment after the expiry 
of the fixed time for payment is not necessary if the mortgagee has 
waived it by demanding payment, or if the mortgagor is willing to 
pay in advance any reasonable period which is urdmarily necessary 
■for finding out a suitable new investment for the creditor's money, in 
England six months’ notice is ordinarily given. 

Section 91. 

Notes,-— The persons mentioned in the section are necessary 
parties in a mortgaged suit, if they are not joined their rights cannot 
be affected by a decree passed in their absence. 

Section 95. 

Note. — One of several mortgagors redeeming the mort- 
gaged property can sue the other mortgagors for contribution* 
and for the enforcement of the charge created by this section* 
—I A, 455, The words “obtains possession ” are not used to 
include a sirbple mortgagor. The charg: is created although posses^ 
■sion may not be obtained by the mortgagor who redeems. But if 
ihe defaulting sharers sell their shares to any hand fids purchaser for 
value without notice before the enforcement of the charge mentioned 
in this section, the co-sharer who redeems cannot follow the shares. 

SeotiCB 98. 

Anomalous mortgage.— S, 58 describes four forms of mort- 
gage, namely, (i) simple mortgage, (2) mortgage by conditional 
sale, (y) usufructuary mortgage and {4) English mortgage. This 
section adds two others, namely, (5) a combination of simple mort- 
gage and usufructuary mortgage and (6) a combination of mort- 

by conditional sale and usufructuary mortgage. Resides, these 
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6 kinds of mortgage all other mortgages go by the name of anomalous 
mortgage and are to be dealt with in accordance with the intention o§ 
the parties as evidenced in the title-deed. 


Section 100. 


Difference between mortgage and charge.— In a mort- 
gage an interest in the mortgaged property, whereby the mortgage 
can bring the mortgaged property to sale, is transferred to the mort- 
gagee. But in a charge no such interest or right is transferred. Where 
a charge is created by an act of the parties, e.g',, a coniracv, the con«» 
tract is personal, and dees not run with the land. The property 
remains absolutely free from any incumbrances as regards a third 
person who h a stranger to the contract. The owner of the property 
may transfer the property or an interest in it to any other person. 
The owner of the property may transfer the property or an interest in 
it to any other person, and if the latter happen to be an innocent 
transferee for value without notice of the charge, the charge-holder will 
not be allowed to follow the preperty. But if an interest in the pro- 
perty be already transferred by mortgage, having no such interest 
remaining to transfer again, can transfer only the remaining interest 
which he has, and that is a right of redemption {Vnh I 3 A« 29 )., 
Again if a charge is created by operation cf law, arid the charge does 
not amount to a mortgage,. any subsequent mortgage or sale of the 
property to a bond fide purchaser or mortgagor for value without 
notice will be affected by the prior charge. A charge- holder can, of 
course, follow the property if it remains in the hands of the person 
creating charge. 


Note.— At law, merger is the necessary consequence o 1 the union 
of two estates in the same person in the same right but, in equity, two 
estates without any intervening interest may meet in the same person 
in the same right without merger, and on the other hand, though the 
.estates' are separated by an Intervening interest, merger may take 
effect* The principle which the Ccurt is guided is"^the intention t 
and in the express intention, either in the instrument or by parol, the 
Court looks to the benefit ' of the person in whom the two estates 
, become vested. 


The chief importance of the doctrine of merger is with reference 

favour, of 5.an^^ a.second,.. incumbrance., in, fayoup;. of, 
|||i^^j|ii;Selhfhe'’^:estate TO'' 'yTf ; Z^^'vhayihg 
ll^j^llll^yqhigTdlce'BycohveyRhde^^irqm'^ 
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an outstanding Incumbrance, take an assignraent of B^s security to a 
trustee for him in order that it may be on foait then the charge 
does not merge in the fee-simple ; but, should 6* take proceedings for 
raising his charge, the purchaser may protect himself by the shield of 
B^$ incumbrance as the first charge. Again, if B buys up the interest 
of A subject to the charge of C, and if the charge of B be not kept 
a foot, the incumbrance of C will be let in, unless the defence of pur* 
chase for value vdthout notice be applicable. 

Absolutely entitled^—This expression does not necessarily 
mean “free from all incumbrances,” but has reference in the acquisi- 
tion of an estate in fee-simple, as opposed to any limited estate, by 
purchase, bequest, succession or setdement, A first mortgagee 
purchasing the equity of redemption becomes endiled to the propt/rty, 

Section lOSo 

District. — District, means the local limits to of the lurisdiction 
of a priocipa} Civil Court of original jurisdiction (hereirKdter caiknl a 
“ District Court”), and includes the local limits of the ordinary original 
civil junsdietion of a High Court, 

Any notice. s, 79 and other sections of this chapter where 
service of notice affects the priority, right, liability, or position of the 
parties. 

Tender.— s. 60, s, 74, s, 6g (i) and (2), and s. 84, and notes 
under those sections. 

Note,— In order to bind a minor or a lunatic with notice, it 
should be served upon the legal curator ; but, if the service of notice be 
lor the benefit of the minor. or of the lunatic, the Court may appoiot a 
gu u'dian ad litem for the purpose of serving or receiving service of 
notice. In the Civil Procedure Code, Chapter XXX k no such distinc- 
tion has been drawn. Any minor or lunatic deriving any benefit must 
also be prepared to suffer any loss in th- absence of any fraud or gross 
neglect on the part of the guardian ad litem. 


CHAPTER V. 

Section 105. 

Note. — Section 217 declares that none of the provisions of this 
chapter apply to leases for agricultural purposes. The Legislature 
should have added “ horticultural purposes” as welL The chapter is 
of 'great practical importasice in the case of leases of btnidi.ng lands. 
Prior to the commencement: of this Act there \vas no statutory law in 
British Lidia guiding the relation of landlord and lenant .of building-: 
lands* The rights and liabilities of lessors and lessees of building- 
lands were determined by the ordinary principles of landlords and 





■i:lSiil- 

I f ■:■■; r: 
111 


liiWfei 

liitii 

|i|ilil 

lilliiiii 

't j fesil’-l j’.' " . ^ 




pl* 

Ifltip 

1 li,uL,..,.,i ; 

iP 


KOTES'' ON' TEA^ISFEE "'.OF, PEOPEETY' ACT. ^ 


tetssmls, and by the case-laws* This Act has clearly defined those 
rights and liabilities and codified them in a suitable form. 

■ Bection' 1 ' 06 . 

Absence of contract,— in the absence of any evidence as to 
the commencement of a tenancy or Its character, it is to be presumed 
that the tenancy was a monthly tenancy expiring with the last day of 
the Bengali month of each year.-^Pafidit Rakhal Chandra v, Th& 
SBCreiary of State C. L, J. 34« 

Notice*— The object of giving tenants notice to quit is, that, as 
the tenant is to act upon the notice when he receives it, it should be 
such a notice as he may act upon safely, and therefore it must be one 
which is binding upon all parties concerned at the time it is given, and 
needs no recognition by any one of them subsequently. No particular 
form of the notice is necessary, but there must be a reasonable certainty 
ill the description of the premises, and in the statement of the time 
w'iien the tenant must qaiU«^Par$ons on Contracts^ Vol, I. p. 514, 

Beotlon 107. 

Lease granted before this Act.— The lease which w^as : 
granted long before the Transfer of Properly Act esme into operation 
was not required to be in writing. It might have been made without 
any writing, and ihe English law which requires a lease for a term 
exceeding three years to be in writing and under seal, does not apply 
to a transaction like this in tl’iis counivy^^Paniganj Coal Associa '^ , 
iion V. Judoo Nath^ ig C, 493. 

Lease.— If the tenant proposes to take settlement, and the 
landlord accepts it ar?d grant his pr«*^yer, then it is clear that the 
document creates a present demise, and it is required to be stamped 
and registered, though it may be called an awalnama only in name, 
fiut, if the intention be not to create a present demise, but only to 
permit the tenant to take possession of certain lands for which 
lease will after^v?n'ds be granted at a certain rent and on certain 
conditions, then the instrument may be admitted as evidence of an 
admission without being stamped or registered. By s, 17 of the 
Eegistratioii Act, an agreement for a lease is also required to be 

Section 108. 

dafeot.— The defect , should ba at ^ such, , : 
'thwart; ■ the' /pdrpdsa';; for' ,t'he^:Ibase';wasTatihv'^ ■ y 

, .lease, 'be'? taken, to the knowledge of the lessor, for any sptcilieci 
pur^^e, such as mining, pulling any machine, or for occupation, 
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regarding the true state of the land or house • demised, or in -case ’of 
concealed defects sn the property leased, which the lessee could not 
with ordinary care discover, the lessee is entitled to relief* 

Clause Property includes the whole of the pro- 

perty comprised in the lease* If the lessor fails to put the lessee in 
possession of the property, the latter may sue for damages* 

Clause ({?)* — ‘This clause is not happily worded. It seems that 
the non-payment of rent or the breach of any covenant in the lease 
by the lessee will entitle the lessor to disturb the Iessee*s possession 
that is to say, to evict him at pleasure. That ■ would be placing a 
most formidable weapon and means of oppression in the hands of 
the lessor* The fair construction would be that, as long as the lease 
is subsisting, the lessor, his heirs, and assigns, or any other person 
claiming by or under him, them, or any of them, will not be able to 
disturb’the lessee’s quite possession. 

Clause The true presumption as to encroachment made 
by a tenant during his tenancy upon the adjoining lands of his 
landlords is that the lands so encroached upon are added to the 
tenure, and from part thereof for the benefit of the tenant so long 
as the original holding contiuues, and afterwards for the benefit of 
h/is landlord, unless it is clearly appeared by some act done at the 
t^’me that the tenant made the encroachment for his own benefit. 
This is the clear rule of English law, and it is a rule which is sup- 
ported by reason and ptmc\p\t.*^Goroo Das y, Issur Chunder^ 22 W» 

ClaxiBe (^).--*If a man stipulates to pay rent, it is dear he 
P^y h as a compensation for the use of the land rented, 
j^ccording to English law a tenant is entitled to abatement in pro« 
portion to the quantity of lasid washed away, and he is entitled to 
that abatement in suit brought by the landlord for arrears of ren£."«« 
A/suroaddeen v. Skorashi, Marsh 558. 

Clause io make . — By an express stipulation in 

the lease or on principles of natural law and equity, according to the 
nature of the property leased if the lessor neglects to make 
repairs or payment, the hssee cannot set aside the lease, but can, , 
advance money to do the same, and can recover it from the lessor. 

Clause (h ), — A tenant of land demised to him cannot, on the 
termination of his tenancy, claim compensation for buildings erected 
by him. But the tenant may, at any lime during the lease, remove 
all fixtures, whether ornamental or for the purpose of trade or 
manufacture or agriculture, provided he leases the property in the 
stats in which he received it. But the property in trees growing 
on land is, by the general law, vested in the proprietor of the land 
subject, of course, to any custom contrary* 

Clatiae (f},— As regards emblements, it is provided that, when 
a lease of uncertain duration determines otherwise than by less ee^s 
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fault, he or his raprssentatiyes may take ail the crops planted or 
sown by him, and growing on the property at the determination of 
She tenancy* 

Claus© absence of any contract to the contrary 

all the tenancies from.;; year to year were non-transferable, where- 
they were created before the passing of the Transfer of Property 
Acc-^ But under this clause in the absence of any express bti«« 
puiation, the lessee may transfer absolutely the whole or any part 
of his interest in the property, 

Claua© s. 55, sub-s, (5}, clause (a), 

Claus© uaconditionai and not under 

protest. It muse also be at the proper time and place, such a.s the 
village cu'vchery of the landlord. It should be made eidi^r ,to the- 
landlord, or to his express or implied agent who generally collects 
rent, in Bengal, payment or tender may be made by rent money- 
order. 

01p*usa is the duty of the lessee to prorect the pro- 

perty let out to him. If he fails to do so he is liable for damages. 

OlauBa (<?)*-— The tenant is prohibited from using the property 
in a manner, whicn is not only inconsistent with the p'urpose for 
which it is let, but may be also different from it. 

Olaus© (p )* — The tenant cannot erect pucca building without 
the landlord's consent. The tenant may be restrained from doing it 
by an injunction. Bat if the landlord stands by without any objection 
until the completion of the work, he Is estopped from demolishing- 
\%,'^Noyana v. Kupikun^ 9 C, 609. 

ClaiiB© (§').— It the tenant sublet the property, and the sub- 
tenant wrongfully holds over and refusers to quit, .the le-rsor may 
recover from' the lessee, as special damage, the cost of ejecting the 
sub-tenant, and damages for the use and occupation of the property 
\ ■" by the subtenant during the period for which he wAs kept out of 

iliS|;#dssesfibh#®^^ ^ ■ ■ , ■ '■■ ■ ■ 

||||||;.;. 8action;-'.l0^., , 

'' ' Note. — S. ro8 (/} provides that the lessee may assign his interests, 

this section provides that the lessor’s assignee will pos«,ess all the 
|li|||^ii|||dg|iiS.: " ^\By Xf )8thc;; : lessee:;;does^npt;T 

lo; any of the liabilities attaching to the le^se, and it comes as a. 
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The relation of landlord and tenant is the result of a deliberate 
contract, and that contract is in respect of certain immoveable pro-' 
petty. The rights and iiabililies of the lessor and the lessee under 
r. the contract are such as touch and concern the property leased, and 

i hence the contract may be said, in terms of the English law, covenant 

tunning *mith the land, 

%y :-- ■ V/ V.;'-' 

Anniversary,--lff the term commences any ' dny of any 
i year, such as, the 1 5th March 1890, it will last during the whole day 

r of the I5;th March 1891 or of nny other year according to the con“> 

tract, because from excludes the day of commencementV and hence 
r term must be computed from the f6th March of the year of coni"* 

mencenient to the 15th March of the appointed year, 

Seotion 111. 

Clause (g:).— W here a lease is for a fixed term, it determines a£ 
the end of that term, and it is being well known to fhe tenant shat his 
lease has determined, it is not necessary to serve him ivith a notice to 
quit. 

I Clause —-Where the condition of the lease is that the* lessee 

to be entitled to hold the land as long as he pleases, it determines fay 
the death of the lesstt, >-*^Vaman v, Jdaki, 4 B, 424. 

Clause (c),— For example, a lease by a childless Hindu wido^v 
determines on her death if it is not granted for any legal nec-ssity. 

Clause {d).««»<This is known as the law cf merger, vide Nofces 
under section lox. 

Clause surrendrr may be made without eny writing* 

i But f he lessor and the lessee must Lt* competent to contract according 

to the provisions ci the Contract Act >-^lmambandi v. Kamalesi^ari^ 

I ' 14 C. 109. It is npt open to a tenant to iQ\mq\x\sh b,. mukurrurree 

or permanent lease at his pleasure (19 C. 493)0 

Clause -Mere non-payment of rent for some years does not 

operate as a surrender, or dees not extinguish the tight of occupancy*** 
2 A. 5 f 7 . 

r Olauee Mere breach of covenant does not involve forfeiture 

: unless there is a provision for re-entry in case of a breach of that condi« 

; tion— 2 A, 437. 

Where the denial of landlord’s title is the cause of action, tha 
denial must be prior to the institution of the suit, otherwise the suit 
, , will be premature. It freqiientty happens that the landlord at first 
L brings a rent-suit against the tenant, and after fhe disclaimer by the 

tenant of the iatidlqrd's title, the- lar.dlord withdraws from the rent"? 
suit, and fiiifosequentiy brings a regular suit for hhas possession. 
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.. .v : Olausa (k)^^A suit for ejectment i« not fnaintainable unless the 
lenancy has been determined by service of notice on the tenant. This 
clause applies where the tenancy can be determined at the option of 
the parties. 

Section 112. 

Mote.-^-Where the lessor knowingly accepts rent due since the 
forfeiture, it is construed that his intention was to keep the lease sub- 
sisting, But when ihe action has once commenced, no subsequent 
conduct will defeat the suit on the ground of waiver,— 1| C* 176. 

Section 113. 

Note. — This section lays down the circumstance under which a 
notice is waived, It is a well established rule of law that a tenancy 
may be continued after the expiration of the time named in the 

.■ .'^notice.-' ' ■ , , 

Section 114:. 

Hote.-^This section gives power to the Court to give relief 
against forfeiture for non-payment of rent. 

Section 115. 

Note«*«-“ This section proceeds on the principle that a man is 
aiot permitted to derogate from his' own grant. The lessee therefore 
caurfot . by surrendering his lease affect the interests which he has 
created in favour of sub-lessees. Apart from this principles, inasmuch 
as there is no privity of estate between the lessor and an mider-iessee, 
the determination of the latter^s interest is the necessary consequence of 
Ihe legal determination of the lease by whatever act or event that may 
fee brought about. For instance the underdessee's interest is deter- 
mined by a notice duly given to the 16*5866 only in cases where the 
lessee^s interest Is so determinable. But a voluntary surrender by the 
lessee stands on a different footing. It operates as an assignment to 
fha lessor of the surrenderor's interest, but does not necessarily extin- 
guish that interest for all purposes. Accordingly if a zemindar accepts 
the relinquishment of a putni he places himself in the position of an 
, assignee of the putnidar, and in no better position, as regards the 
. subordinate interests which the puinidar has created, in effect the 
•under-lessee is in case of a voluntary surrender, no more prejudiced 
fey it than an assignee of the lease would be,"— 5^0^. and Bro-wn^s 
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the new tenancy be created by holding over, notice to quit must be 
given according to s. io 6 if tfse landlord wishes to determine it* 

Section 117. 

Note.-«“The provisions of this chapter apply to the tenancy of 
the homestead land of all other classes of tenants as are delijed in the 
Bengal Tenancy Act, except of a rmyat^ which includes [a) a raiyai 
holding at fixed rate, (^) an occupancy raiyai^ {€} a non -occupancy 
raiyai i ■ ' 

CHAPTER VI. 

Section 118. 

Note. — This chapter applies to moveable as well as to immove^ 
able property, and supplies the omission of the Contract Act. An ex- 
change can be effected like a transfer by sale, that is to s-sy, a regis- 
tered assurance is necessary in the case of an exchange of land of tb© 
value of one hundred rupees and upwards. 

Bectiou 119. 

Note.*— Two remedies are open to the suffering party, he 
either sue for compensation in damages, or may rescind the contracu 
The right under this section is not a personal right, and may be 
available by any party to whom the thing received in exchange 
be transferred, « 

Section 120« 

Note,*— ly. S3, 37*55, 73-75, 93, 94, 97- *<>7 the Contract Act, 
which are applicable in cases where the things exchanged are move« 
able, and s. 55 of this Act is . applicable where the properties exchanged 
are immoveable* 

Section 121. 

Note.— in transactions of any kind where money passes as 
such, it is presumed that the money Is good, and the paymenl 
false money by the purchaser of goods is no payment. 

CHAPTER VII, 

Section 122* 

RequisiteB.“«-*The requisites of a gift are There should 

be a donor and donee ; { 2 ) the subject of gift must be existlngj 
and ,capable of transfer ; (j) the gift should be made volufitanlf - 
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and without condition ; and there should be transfer on the part 
of the donor and acceptance on the part of the donee, 

Acc0ptailO0.“^Acceptance is a necessary condition of a valid 
gift' This chapter has not laid down any rule as to how acceptance 
Ihould be made. As a gift is made for the benefit of the donees 
it is gei'.erally presumed that absence of dissent may be fairly 
construed as a conseru, regard being had to the surrounding cir- 
cumstaoc :-; ; because according to the accepted principle the 
Efiglish i 1 a person may be presumed to assent to that which 
benefits ium, and to which he, in ail probability, would have assented 
If the o.'portunity were given him. But, if the fact of the gift be 
not brougoi. to the no'.icc of the donee as in ihe case of a gift by 
a registered instrument without delivery of possession ; then no such 
presumption can arise. 

If the donee be a minor, or otherwise disqualified for acceptance, 
then the gift may be accepted by his guardian, or some other 
qualified person as trustee, on his behalf. If the donor or donee dies 
before acceptance, the gift is void. 


Beotion 123» 

case of immoveable property a gift cannot be effected 




/ -i 


the mere delivery of possession, even in the case where the 
value of the property is 'less thair one hundred rupees (s^-e s. 54), 
On the co-iiraryj delivery of possession is not a condition for effecting 
a gift.'’ If the donor makes a gift of his property a registered 
Insttumerii. dul)*' executed, but retains its possession m himself, still 
the donee, by accepting the gift, will get a v&iid title, even against 
4he donor, on the basis of the registered instrument. In case of 
moveable property, registered instrument is equivalent to delivery of 
;p-ossessiQn . for the purpose of making a valid gift* ‘ 111, of 

i By ^ f clause (ni), , „ , 

and- Maliomedaia Law. -^Assuming - that delivery 
of possession was essential under the Hindu Law to complete a 
gift of immoveable property, that law has been abrogated by this 
section* The first paragraph means that a gift of immoveable pro- 
'perty can be effected b)? the execution of a registered instrument 
qnly, nothing more being necessary. The same is the case under 
Ihe section with regard to moveable property, provided that a . 
.Tagistered deed be adopted as the mi de of transfer (I?/u^rmdas v, 
■JViSfarim) 14 C. 446}. But this section does ?»ffect any rule of 
M'uhatpmadan Law, according to which a valid gift may be effected 
;:.by' delivery of possession, without any instrument, either written or ^ 
.wdtte'h'Bnd registered.-«-'Fif/« s. lap, mfra'^ 

Beetiott 124. ' 




'P‘, 




f V;: Involves; the; 'idea; 'of- tfe' existence of .•theui 

k-:the4db|ect-dLThe or after'^acqulred; 
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property of the donor cannot be the proper subject of a gift, though 
they may be the subject of a valid contract of sale. 

,i Section 125, 

■j Note.-«“The validity of a gift depends upon transfer on the 

I part of the tsonor ar d accepiat^ce on behalf of the donee. If, there- 

I fore, any one of the joint donees does not accept, his share cannot 

I' go to the other sharers, because they cannot be expected to accept 

I what was never given . to hjin. , 

■i;-, ': y. Section. 126* ■■ 

Hot©.— A gift is a complete transfer so far as (he donor 
is concerned. It cannot be revoked at the mere will of (he donor. 
It may be made contingent on the happening of any specified event 
not depending upon the will of the donor. There cannot be any 
motive or coiisideration for the gift, and hence the condition! must, be 
whoii> independent of the will of the donor. 

Section 227. 

Note. — C/. ss. 66, teg and iio of the Indian Succession Act 

A single trarssaction cannot be divided and hence the transaction 
5 must be accepted as a whole or rejected altogether. 

Ih separate ar.d independent transactions of gift, the donee -cars 
sep'U'-ately accept ^ny of the gifts, and the donor cannot object to 
it, because he made each gift v'okuttarily and withe ut cor?sideration, 
and he did not expect the discharge of any obligation unconnected 
with the separate and indepeaidem gift, 

I v.rV" :^';B-©Gtion. 'T,2S, . 'VV/''/' 


Note.— This section is very important. It makes, independ- 
ently of the provisions of s, 53, an acceptor of a gift of the entire J: 

property of the donor personally liable for the debts due by the 
donor to the extent of the value of the property comprised m the 

'..j.-',/. ^ 

Note.— The provisions of this chapter do not affect any rule ' ' !■! 

of Muhammadan law. it is not meant that none of the provisions ,11 

of this chapter will apply to the Muhammadans, but it simply 
enacts that, when any of the provisions of this chapter wifi conflict S 

with any rule of Muhammadan law, the latter will prevail. Ac** [: 

cording to the Muhammadan law a written instruniefU or registration. . .■ 

is not "necessary for the purpose of making a valid gift, but an 
oral gift accojTipanied by seisin, and delivery of possession is valid 1 

as' well. 
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Section 130. 


1 


Aotionabie Olaini.-^ Actionable claim means a claim to any 
debt, other than a debt secured by mortgage of immoveable property, 
or by hypothecation or pledge of moveable property | or to any berie* 
iicial interest in moveable property not in the possession, either actual 
or constructive, of the claimant, which the Civil Courts recognise as 
affording grounds for relief, whether such debt or beneficial interest 
existing, accruing, conditional or contingent (S. 3 of Act II. of igoo), 
This definition has been so worded as to cover the chose in action*^'' 
of the English lawyer, h. chose in action ot pto-ptniy in chattels in 
action is where a man has not the enjoyment of the thing in question, 
but merely a right to recover it by action. So, if a man covenants 
with one to do any act, and fails in it, whereby I suffer damage, the 
recompense for the damage is a chose in action. So this defini- 
tion does not include, (j) a mortgage-debt, ( 3 ) a mere righs to sue, (y) 
an equitable interest in immoveable property and {4} a claim for 
liquidated damage. 

Section 131. 

Not©.”-*The object of notice under this section is the protection 
of the assignee. Non-service of express notice therefore does not 
render a suit liable to dismissal, because, after the institution of the 
suit, the debtor becomes aware of the assign fneot, and, from the : 
moment when he becomes so aware, the transfer comes into operation. 

Notice to legal holder by assignee of chose hi action is necessary 
to perfect title as against third person. Such notice is tantam mnt to 
possession. If the assignee omit to give that noiice, he is guilty of the 
same degree and species of neglect as he who leaves a personal chattel 
to which he has acquired a title in the actual possession and under the 
absolute control of anoth€r.person. 

Nota.--*Transfcr for value without notice is not a good defence 

Hote.*— Every transfer is not a guarantee of solvency of the 
; ■.,'Spy#iere: the assignee. fails.to recover.... the. .debt;,;.. from . debtor, 

^ack-? lupon..:' the /jassjgnbr : Jn.; '■the; ■absence.:;: of /express-.; 
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realising the debt from the debtor in accordance with the covenant io 
the deed, if the debt so transferred be tirne*barred, or because 
otherwise Irrecoverable through the wilful default of the mortgagee, he 
be liable for the loss, 

eaatioB 137, 

Not©,*«**Negotiab!e instruments have been saved from the opera*^ 
lion' of this chapter. 
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■ ■/■PREAMBLE.. ■■' " 

Age. of m^ority before tbe paseing of the . Act.^. 

up:; vP '■.'■■ passing: of; the iiidian Majority; Act there was k;sio c oniform' 

sge of majority B The age of majority of Hindus and Mahomedans 
was determined by the provisions of their respective laws, modified 
under certain circumstances English legislation, while the_ limit 
of the minority of European British subjects, and other inhabitants 
of Bengal, was derivable from other sources of Is.wr^Tre'&elyaft's Law 
Relating io Minors ^ p. 2 . 

bjf:;Pia<ib'S,ri-'Accprding^^^ \ the Bengal /SchdDl';a.k. 

:boy=^kattainS:'kmajodty;;'bn:':;thO';/hrstB.day^ /sixteenthk; year.;''' 'But; 

according to the Benares and the Mithila School a boy attains 
majority at the end of the sixteenth year. This also is the limit 
3ifcS? .■"■S '' ■ df ■■minarity ■ lor ; persons sub ject ■' to ' J ain law.-r«d^f ,,p; :,4 ■ ;''b 

:■'■:; ;V'/MiBorxby,, !'Qf'' 

:. vT becomes V' an' vadultk. on - the'-oxpiratrbn^'/^#^^^ :bis or '' herk^ 

tifleeiith year, unless symptoms of puberty appear at an earlier 
jv;;.:;;k The" ' earliest- 'age which': :the ■.|mwkcank;presume/|p.r Ih^Bappdara 

||i:g|:-;k.k,.'k" :k/ ■ ■ of k:th^: :isy iU'ptoms . >)!. kpu berty Is ;t welve ;years ' for;.:; ;.B:nd;Vbi hoT years' 

||if||:kk>^k;::k;..';p;k^lhe.;hacpv''p£'^''girls*:''k-';Bhl^ 

%^'?^;.':';k;;;k;;k;;kto^; ltaye;3gppeare3:'in'',the'Tesp.ectivek:case3.-’^^ 
||§#^'k"':/k::;;.k;k3k;;:;:;,Slbgbpam,:;^yiti8ii';^^ 

,,, iX. of 1 S 75 , the age of majarii. 3 ^ of liuropeau British subjects was 

• T regulated by the English law, whicb fixe? the limit of minority at 

year, and 'in 'the term Eoropean. ;Eritish k.; 
areiriol'iided'^'not only suGh; .'.British'.: subjects , ' as ’■'hayekkthpm^;';;; 

;kbecome ■, domiciled .'in.: hidiai;';.but'k':al|bkkalb 
ililii||ii|jJ 4 i||||r:;klegifimate:r:desCeod.ag^^ .re![tiote'-;Their ■ ;:deScent«/';/k‘ 'The'k^^^ 

||i|ij|i|i jfillpykp ■' of '.'ah BEiighsh' ;nanie": will h’at; apb^teniiyk:be'':$u®OichtT:k 

;the:kTerso'h;;/posseS3ing'k’’;it'8pk;:ak:.rEife 
m#£k :be;: a; : distmpt; kde3is^ikfebiB;;a^ 
|liiililiiii^^Slii;#^i^^%^^^h/Whb>.has'/::,migrated.;k,td,:.kln'dMir^ 
liil|i|illil^Si^|^illiiliSS'r;p',:kd4i;;:k;kk';;k,k;;:';:;;;; 7 ^ 
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reaouiiced the old by which they were bound and to jews, and 
also in fact to all persons other than Hindus and Mahomedans. 

respect ,• to.: iUegitimate children of native women: by European 
British subjects, the limit of their minority would be determined 
by the Hindu, Mahomedan or English law, according as they had 
been brought up as Hindus, Mahomedans, or Eiiropeans.-*-'/(^j.^. 

Uni f ormity ^ as : to . th© age of majority •■***ln the , pream bi® 
it is stated that the purpose of this Act is to prolong the period 
of non«age and attain a more uniformity and certainty respecting 
the age . of majority that’ now- exists.. But i,n other acts the definitions 
;of ..minor have ■ been given. ■ So , it may „ have been . the, intention' „ of 
the framers.: of; the Indian Majority Act, to fix the ages of eighteen' 
and 'twenty-rme, ' respectively^ . as : the periods, of the attainment of 
majorky .ior purposes.^ but . as' the, /Act .'^stands,. itJs.dificaltto-. 
see ' what effect , it . has on . those . Acts in which the words ihior 
as specially interpreted for particular purpose.'“««Vide ; Lam;. 
■J^eiating’ ta MinarSf -,pL'$^ ' 

Section 2* 

WilL“-«Uiider s. 2 of the Majority Act, the capacity to make 
. iS '^ / s'afe-guarded, ,Lthe.;;'onl 3 ?' ' .fc^ception . being in :.th,e cases .■ 

marriage,:. 'dower, 'divorce, ■ a'nd',- .adoptiQU^'-^IIarduasi 

Section 3. 

: ^ :Q‘Ua»Yciiani*--^.\¥'here .';persoir" ..who^'^ by.;' '^^h^s.;C 
aa.tiieris-,,, will.: .is' ^ made: guardiap: of, his ■.minor brother, 'applies: lor:- and. , 
...dbt ain's' ■:■ probate,^ ';oi - : the'.- • wills ' t he' "grant' ; .vprobate ,' .oh-.iy,.^.' 'esta blishes ' 
:'the'’'';.-aiiihorir.y '.'.'of ’'■his ,,', appoiotineiit. ■,■ Such - 'a' ■',gaardia'n,'.".'.:.is":' r.not',' 'pne; ' 
appointed - by /':'a'/'Cdhtt;:''of .Justice'^^/; withm;/''th,e:’'.,: m'ea'o:iog^/dfv: ch/ 
".'Act' : .fX. "bf ." tBjS,' .a'p'd’’ ■.■;'the,'' /minor ..atta'los-' 'ntajority' ■hh:.,..'lus.'': 
.completing, the ■-age ■ . of , eighteeh. ,■ ye^ts,'->^y^o^esk , ■ v, ' (Jraatara^^ 2: ’ 




■ . NOTES ON 

INDIAN CONTRACT ACT 


PREAMBLE AND PRELIMINARY, 

Preamble. 

Whan the Act came into operation,— The g^enerai niie 
ot' iaw IS that a contract is always to be judged according to the 
positive law which subsists at the time when it was concluded. The 
Indian Contract Act became law on the xst September 1873 and as 
such can have no retrospective effect {Didahhdass v, Ramlal^ 5 M, 

, A, 109; Omda Khamim v, Broj&ndra Kumar ^ 13 B, L» R, 451.} 

Scope of the Act.— Contract Act does not profess to be a 
complete code dealing with the law relating to contracts. It purports 
to do no more than to define and amend certain parts of that' law. 
jThe Irrawaddy Flotilla Company v. Bugwandas^ 18 C, 1 ^ 20 ^ 1 $ LA, 
’i2! (P. C.}].. It only defines arid amends certain parts of the law' 
relating to contracts. Section i of the Act distinctly saves the pro^ 
visions of all Statutes, Acts or Regulations not -expressly repealed by 
this Act, Neither any usage nor custom of ytrade^ nor any incident of 
any contract, not inconsistent with the provisions of this Act is hereby 
affected. 

Territorial Application,'— Foot Note under section i 
of the Act, . 

^ Section 1, 

Bdtieh India,— British India 'shaH mean ail territories and 
places within Her Majesty^s dominions which are for the time being* 
governed by Her Majesty through the Gevernor-General of India or 
through any Governor dr other officer subordinate to the Governor- 
-General of India,— General Clauses 'Act, of 1897, s. 3 (7]. 
Tffe' Act applies to all people and- races ^vvi thin British Indra , — Madhuh 
Rujhimar^ 14 B« L* R. 76. ’ 

' /Bimotmeate saved bj'the Goatmct Aet— 

. '' ' .Act 3 CXXIL 'of 1839'— Payment of interest. 

' . ^ ^ Act ’XXX L of 1854— Conveyances Land. 

Act XXVlIL'Of 185s— Usury Laws, 

Act IX, of 1836— *Bnis of Lading, ' ' , 

Ind. Con. Act— ■ 
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Act L of i859'-«»Seamen^s Contract. 

Act XOI. of 1859— Workmen’s Corjtract. 

Penal Code, Chapter XiX,— Criminal Breaches of Contract. 
Act ML of i863««-Contract with Common Carriers. 

Act XXL of i866.-^ 

Act ilL of 1872. I Contracts of Marriage. 

Act XV, of 1872. J 

Act XXV 1 . of 1 88 i -^Negotiable Instrument, , • 

Act XXL of 1883—Emigration, 

Act IX. of i8ga— Indian Railways. 


The Chapters and Sections of the Transfer of Property Act (IV. 
col 1SS2) which relate to contracB are, in places in which that Act is 
m force^ to be taken as part of Act IX. of Act IV. of i88i> 

s,! 4 i ■ .•■■■■ 






Statutes not repealed,— The Statutes not expressly repealed ’ 
are;still good law. i ^ ■ 

. CustomB, etc., saved by tba Fre-amptien whare- 

ever It exists. , Maritiine law where questions of bottomry, etc., 
are cormerned. (c) Attorney's Lien, (d) Several provisions of 
Hindu and Mahomedan law, unless in direct contravention of the 
Act. (^y Customs and usages regarding Negotiable Instruments. (/) 
The rule of Hindu law that arrears of ^interest, exceeding in amount , 
the. principal debt are not recoverable^ in the whole of the Bombay , 
Presidency and m the Ordinary Original Civil Jurisdiction of the 
Calcutta High Court ; and (g) The English Comriion Law relating to 
carriers. 


UsagB. — The word usage’’ would include what the people are 
now or recently in the habit of doing in a paitiucular case, (if, Bal-^ 
gU$k <^^7* 


OtiStom. — A custom in order to be a good one must be definite^ ; 
certamr reasonable^ invariable and univers.il. 




- ^ ^ • Section 2, ' ’ \ 

, ' Interpretatidn,— The obligation of a Contract is an obllgatian .< ' 
cfeaiedand determined by the will of the partiesi Herein is the . 


‘•The-bnainess of the law, ther^ore, Is to give effect, 'so -iar 'as possible, 
40..the..intentian.,,of,.£h6.,..,parries,'rrEacycIopidia :„Brkanica,,.„ioth . . £ditio% J 
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Foreign Contraots-- - ' ’ 

(figj Capacity >-^With regard to capacity to contract, which is 
generally regarded as the natural consequence of adult age, the Eng- 
fish authorities' are stil! discordant. In cases of capacity to enter inta 
mercantile contract, the older auihnrkies' are in favour of the lex loct\ 
and the question has not arisen in recent years. 

(d) FormaUties,^The forms and ceremonies which the law of the 
place of celebration requires for the constitution of a contract are 
necessary and suiBcient for che purpose but the rules of evidence 
must be determined by lex fori. But the general rule, that formalities 
are governed by lex loci does not however apply to contracts which 
concern immoveable property, as to which the Ux situs prevails. 

(oj Legality, •^Tho. legality of a contract depends generally upon 
the law of the place of intended performance, 

{d) Perfurmanee. — 'The performance of a contract, rvhen n 
special place for perfarming k is espessly or impliedly agreed upon, 
is regulated as to the mode, time and conditions by the law of that 
place. —Footers Private linernatsonal Jurisprudence, 

Olaiise (d) OonsideratioiiH — Consideration according, m 
English law is something done, forborne, or suffered, or promised. . to 
be dem^, forborne, or suffered the proniisse in respect, of the. 
promise,’ It 'must necessarily be in respect of the promise, sineb coosi- 
' deration gives to the promise a binding force, 80(7) it must be of 
some value in the eye of fh^ although it need not be adequate to 
. the promise ; (^) it must be legal j and {$} k musi" be either present 
or fkt'ure, it must not' be past. In India It is not necessary that the ' 
thing done must 'be done by the promisee, it may be done 'by any 
other person; in the second placiJ under the English law the consi- 
deration must have some value in the eye of law but in India no suck 
thing is required and lastly, in England a consideration must be 
either present or future and it must not be past but in India past ,ac£ 
ss a good consideration. 

Clause (e) Agreement.-^Ciause ($) says that every promise 
sand every set of promises^, forming the consideration for each other, h- 
m agreement A promise as we read in Clause (e) is an agreement ; 
for the words forming consideration of each other in Clause (e) 
cannot -qurilify the words every promise i"' they relate to the words 
**.every:set of promises;,^’ Moreover, it involves no straining of language 
tn .speak-. of 'a promise as an agreemes^t ; for an %reement does nd: 
necesptily , imply coasideratiosu — Abaji Sitaram v. The Trimbm 
'' Mnm&ipaittyt ■ 

Agreement .according to English law is “the expression by two 
m more persons of, a common intention to affect their legal relations.** 
So according tb'English law (ij agreement requires for its existence at 
.least two parties. (^) The parties must have a distinct intention and 
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4 NOTES ON INDIAN CONTRACT ACT* 

this must be common to both* (j) The parties must communicate 
to one another their common intention. (4) The intention of the 
parties must refer to some legal relations, *. 6\, it must contemplate 
the assumption of legal rights and duties as opposed to engagements * 
of a social character. (5) Lastly the consequences of Agreemenfc 
must affect the . parties (Anson's Contract). . According to Indian 
law an accepted proposal or promise is an agreement. So in order 
to determine whether a valid agreement exists or .not we must 
determine whether there was a valid proposal and whether that pro-» 
posal was accepted* 

Void agreement — Void a^;reement is that which is not en» 
forceable by law, because it fails to satisfy some requirements of the. * 
law of the country in which they are made, although it intended to 
affect legal relations, — Asjson's Contract, p. 4, 

Oontraot.— An agreement which is enforceable by law is a 
contract. We have already seen that an accepted proposal or offer 
or a promise is an agreement. $0 an essential feature of contract 
is a promise by one party to another, or by two parlies to one 
another, to do or forbear from doing certain specified acts. A 
proposal or an offer must be disiinguished from a statement of 
' intention; for a proposal or offer imports a willingness to be bound 
to the party to whom it is made.— Anson's Contract, p. 5, 

To make that sort of offer or proposal which results in contract^ 
there must be {/) an offer or proposal, (2J an acceptance of the offer 
or proposal, and (j) the law must attach binding force to the promise;, - 
so as to invest it with the character of an obligation* — AriSon’s- - 
^ , Contract, p. 5. ' ' 

Voidable Oojatraot* — A _ voidable contract is a contract with 
’ a flaw of which or^e of the parties may, if he please, take advantage^ ' 
So it is a valid contract until rescinded. It takes its full and proper , 

■ legal effect unless and until it is disputed and set aside by some 
” 'person entitled so to do.— Pollock's Principles cf Contract, p* 8* ; 

Void Contract*— According to the English Law an agree*- 
merit or other act which is void has from the beginning no legal ' 
-effect at all, save in so far as any party to it meurs penal consequences,;., 
as may happen vdiere a special prohibitive Jaw both makes the act; 
'void and Imposes a penalty. Otherwise no persons' rights, whether 
'he ba a party or a stranger, are affected* (Pollock's Principles of i 
;C®ntra0t, p. 8 ). *** Strictly speaking a void contract is a contradic*'. 4 
terms; for the 'words describe a ..state* of things, m. which 
dcaiilte the intention of the parties, no contract has been made/ Yet 4 ' 
"; 4 he' &pfession however .faulty is a compendious way of patting a case 
-td; Which there, has been th^ outward semblance without reality of 
contjract^? .(Auson, on Contract, p*>i 4 ), But this difficuity does not 
arise in Thdk a contract which was eriorceabte at a certain ■ 

fibw ceases fo m enforced Is tetoed a void ebotraefc* (Vide s. 56 ’ 
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of the Act;)* But void agreements and void contracts must not be 
confused. It seems that void agreements under Indian law and void 
contracts of English law contemplate the same thing. 


■ CHAPTER L . . 

Section 3 , 

Gommtmication . — In order to constitute proposal acceptance 
etc., there must be something more than a m^re mental assent. Some 
thing must be done to signify his intention to the other party, i. 
iit must be communicated to the other p.^rty. 

Section. 4 . 

OommuniGation when Oomplete.— An offer or Its ac- 
ceptance must be communicated vo the party by words or conductj^ 
communication of an offer is complete when it comes to the know* 
ledge of the person to whom it is made. A proposes by letter to 
sell a house to ^ at a certain price. The communication of the 
proposal is complete when B receives the letter. But the difHculty 
arises in cases like this offers a promise for au ■ act, A doe's 
the act in ignorance of the offer. Can he claim performance of the 
promise when he becomes aware of its existence. The answer accord- 
ing to Indian law is, “ noj* But in the English case of IVillmms v« 
Corwardinet 4 B and A 62!, it was held that A was entitled to itj, 
although the report is silent as to her knowledge of the offer. But 
in an American case it was held that a reward cannot be, claimed 
by one who did not know that it had been oiIered.“««*Ffde Anson’s 
Contract, p. 24, . ^ 

. Oommiinicatioia of aGceptaiice.‘“»*Accordrng to ' Indian law* 
the communication of an acceptance is not complete, at the time,, 
against both the contracting parties. It is complete as against the 
proposer when it is put in the course of transmission to him, so as to 
be out of the power of the acceptor, B accepts proposal by a 
letter sent by post. The communicatiott of acceptance is complete as 
against d, when the letter is posted. It is complete as against the 
acceptor when it comes to the knowledge of the proposer. So B can 
if he likes after posting the letter revoke it by a telegram which would 
reach A before he 'gets the , letter of acceptance# Because the accept* 
mice js:not binding upon B until A receives the letter of acceptence*- 
But after the letter of acceptance is once posted, A can do nothing in 
way. of revocation, because the letter of acceptance when it is once out 
of the power of the acceptor is binding upon the.proposer. , So before it 
is 'accepted' by'B, A can revoke his oger# Also, according to the 
English law an.pifer is not communicated until it is brought to the , 
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knowledge of the offeree, while an acceptance may be held to, be com*^ 
municated, and the contract made though the acceptance has not , 
come to the knowledge of the offeror, So a contract is completefij 
beyond possibility of revocation, when the letter of acceptance is posted. 
•As soon as the letter of acceptance is ‘delivered to the post office the 
. contract is made as complete and hnai and absolutely binding as if 
the acceptor had put his letter into the hands of a messenger sent by 
V.- .'the offeror himself as ins ■■.agent-,, to. ■■ deliver ^ .the. :'Gflfsr. -and' receive, the'-.' ■'.■■. 
accepta-Jice. So it seems that in the above illustration as soon as B 
P ■ .posts, the letter .it is .binding- :b,oth upon .d and, But it is. not. so .::4 

■ -..'unds'r the Indian law. It is - binding -only upon the -.proposer '^.v^ -.So. 
•...according to the linglih law a contract is made where thiJ-ncceptance;' 

is communicated ; and the Court having the jurisdiction over the place ' 

. where the contract is accepted is to try such a case because cause of ■ 
action arises thers,« • 

Communication of revocation.— According to our Indian • 
l^aw revocation is complete as against the person who makes it, when 

■ it'.Ls put into a course of transniissio-n,to the person to whom it is 'made 
■',30 as'to foe out of, the power, of iho person ivho .'makes' , it, as agai.nst '• 

the person to whom it is made, when it comes to his knowledge, B 
revokes his acceptance by tele'gram * , .B’s - revocation is co.mplete, as -i ' 
against when the telegram is despatched, and, as agaist /d, when it 
. Teaches him. But according to English law ravocatibn of an offer . 
is not communicated unless brought' to the knowledge of the offeree « 

So, according to Indian law {x| the revocation of a proposal is cmhpieto;. 
as against the proposer \vhen it is put into a course of transmission tO/ 
the acceptor j (^)* the revocation of a proposal 'is complete as against 
^ tha acceptor when it comes to bis knowledge ; (y) the revocation of 
’ ' an acceptance is coniplete as against the acceptor when it is put into- 
■ .accurseof transmission to the proposer. But accordhigro English 
law (j) the revocation of an offer is complete as j^g-uinst proposer, as 
well, 'as against offeree when it is brought to the knowledge of the , 
offeree ^ iisidar the English law > there canno t be any revocation of ac- ' 
cepihnce because acceptance is comp lete as against both as soon as a- 
letter is posted or the proposer is m ade known of the intention of the- 
acceptor, / ' - 

Section 5* 

' KevocatloilA-^A proposal may be revoked at any time before 
' • /communication of its acceptance is complete as against the proposer ' 

..t, ‘ Ato is, up to the time of posting letters, in case of acceptance by letter/ 

I :Tlto English law is also the same. So a-lso under the, Indian law an' ’ 
’ 'Ehceptance can be Revoked at any time before or at the mornent when , 

^ ' ,|he'|atter communicating it reaches the proposer ,ybu!: not afterwards*’ 

' Bpt -in ./English' law acceptance concludes the contract, so'ifaccep- 
. -takes ’ pkbe wheh a letter Js* put i ntb the post office,- a telegram'' ■ 

, '‘cevockirig-the acceptance would ' be 'inop.erative ' though it reached the- 
.offeror before the-letter/’ It is noi: 'easy to se e how the English Courk 
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coisid now decide otherwise. Nor is it easj^ to see that any hardship 
need arise from the law as it stands. The offeree need not accept at 
ah : or he may send a qualified acceptance ; ‘ I accept unless you get 
a revocation from me by telegram before this reaches yoxu’ '.^--^Anson^s 
'Contract, mp.' ■" .'-'-c 

Oommiinicatiou of Hotioe. -"-According to Indian law the 

■ ";ec>mihumca.tson' of; notice ofvTevocato^^^ foe'ihade:''By't'he;propds#t ^ 

■ ■ ihedther party, otherwise it i's'; not , 'a valih'Conimimicatioji ;bijtnccor'd.ing: 

"/to the English law .it is 'as 'yet"uecertaiji;v-as/tO' the source '■■whence, '‘noticed 
■/' of Tevo.ca'lion.'^^^^^ Ansrm’s Conttact, pp« ■■42“44. ; '■■:;■■■ ■■ 

■■ I 3 aahli 7 lA®^nttF.. ©t0-*~"’'Uii der 'EnglislT law;’ tite'death hf 'either ;; 
-^isarfy ■before ;■, acceptp^(ce';V caiises . ^-ari; softer ' : tpi'lapse. : '■; Ah ;;’ix€ce|)i:ahce.:: 
/J^oinmuhicated; t0;hhe;re'pre&erii:atiyes; of ilie' offeror;' ’ camidt,''';hind:'th8p»-^^ 
'■■'■;^Nohonn' a;repres8n.£a0ve'^ 'a; ; 4 eceased'' offeree' "accept ■';thb;;;pl!er:hb^ 
behalf of'his stated ,■'' Bot ;'uhder'-;the,::d;ndi4n'.law-.;''an;offeriaps|^ 

; ' 'it'.'cbmes^tQ'^/the;;,' hnowi'edge .^the ^offeree. ■■; "So; Be,fcre';';:'that' i't, -Oan A^.:' 

. '■':',acdep'tetl;';2.£^,’'-i£ ea'si' pe;^ .'by. ;t he ■'v,-dffer'e'e'. after i:'He’.death"p£:;'tlie ; 

/■:'prdposer;''a'hd'"before;hedihd;'&ny;.k-no'wledge’.of;;hls.-deat^^ ;',■;;■: 

,:;isi;ciear;::J'ha?;;.ih4;prde^ 

convert a proposal into m promise the acceptance must be absolute and 
/;;'dhqupiffed«'i;'That-isTp;say,;\hntO'-;’ there'-. ;is;'':;;'such,.;'-'an^;acceptanp4^^ 

■ ^:bl:a|e':'ol;n'ega,tidn ''bnsrn'pi:' 'been; ,; passed ■’, ,and:/'h o’ ■;:i6gal ■pbligafidri is' im^' ' / 

posed. Similarly, any departure from the terms of , the offer or any 
cjualihcation titiates the acceptance it accompanies, unless it is' agreed ■ 
to by the person from whom the offer comes, ~In other words an ac6ep« 
tance with a variation is no acceptance ; it is simply a ' counter'-pro* 
posal,’ which must be accepted by the origioai promisor before a con« 
tract is m?ide,-^//ajY Mahomed v. SHnner^ 24 B, 510, 

Sub-section (2).— It does not mean qualified acceptance,. ,Fbr 
that is distinctly prohibited by ist ‘sub-section. It simply mearjs that 
acceptance should be made in the manner prescribed by the proposal^ 

2, <?,, it should be in writing, if writing is specified, or comply with some 
other requisitions if those are mentioned. 

Section 8. " . 

, Oiritioism.-r-Hete, again, says Dr. Stokes,' the definitions seem ■ 
to have been' forgotten. ’ If the explanation of reciprocal promises 
(s. 2, cl L) is here substituted, s. 8 becomes meaninglass-^-Angio 
indian 'Codes, VoL I* p» 550, note 5. 

; Section 9. , 

,, Implied, Oontract,^^*- An implied promise n the sense of the ^ 
Act Is a real promise, though not .conveyed in words. It must be 
distinguished from the promises frequently said in the English books 
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to be implied by law, which were fictions required by the old system 
of pleadings to bring cases of relations resembling those created by 
contract (sections 68“—72 below) within the recognised forms of action, 
and sometirnes to give the plaintiff the choice of a better from o£ 
action, ^'—Pollock and Mulla, p. 46. 


CHAPTER. IL 
Section iO. 

Oosideration.--*The section does not suggest the inference that 
consideration is an essential element of an agreement because it 
contains the expressions ** all agreements are contracts if/’ (among 
other things) ** they are for a lawful consideration/’ By referring to 
section 25 of the Act, it is made clear beyond doubt that cof’.sider- 
ation is not an essential part of an agreement, because we have a 
provision that ** an agreement made without consideration is void 
except iti the cases there indicated v. Trimar&k Municipalitv 
288. 66. . ' 

Section 11. 

Personal Law«-^it is by no means certain that there is any rule 
of International Law recogni^jing the lex Imi Contractus as govern-" 
ing the capacity of the person to contract, but that, assuming such a 
rule to be established, the specific limitation of the Indiari j\3aioriiy 
Act (IX. of 187*^) to domiciled person ” necessarily excluded its 
application to European British subjects net domiciled In British 
India; that s. rr of the Contract Act must be interpreted as de* 
daring that the capacity of a person in point of age to enter into a 
binding contract was to be determined by his own personal law wherever 
such law was to be found ; that this rule is not affected by the 
Majority Act so far as concerned persons temporarily residing, but 
mot domid|8d,-m Briiisb India,- whose contractual capacity was 'Still 
left to be. governed by the personal law of their persoi-al domicile ; 
and that such law in the esse of European British subjects is the, 
cornraon Law of England, which 'recognised twenty-one as the age o£ 
majority-^jRokilkkand and Kumaon Bank v* F., 7A» 4QO, 

Contract by Infanta. — Under the English law contracts by 
miBOts are only voidable, but under this Act, they are wholly void.r* 
'Mokori Dharmodas^ •:^o ^ , 

' w '"’Soundness of mind.«- Under the English law a Contract by 
a'toatlc;is not void but only voidable but ’under this. Act It is afos0« , 
' tutely;.vold« . • , ./ , < ‘ ^ . V 

“ Ibatancoa of diaqttallficatiori* from Oontmotora*— ( t ) , A 

barrister Is hot allowed to' enter .into a valid contract; for hm fees, (^) 
contract by an- aikn enemy Is V0id%,>. ; 
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Section 12*. 

OontT^ct by a person of nnsoniid mind.— According to 
English law, a contract entered into with a lunatic by a person unaware 
of the lunacy is good if no unfair advantage has been taken, and the 
contract has been executed, so that the parties cannot be restored to 
their original position — {Molten y, Camrounj 2 Ex. 487). According 
to the abvwe section, if once lunacy is established, the contract is void ; 
and any person who has received money or other consideration is 
bound under s. 65 to restore it or to make compensation. 

Section 13 . 

Principle, — It is of the essence of a contract that there should 
be (expressly or by implication , a proposal to which an unqualified 
assent has been given ; without such assent there is no contract: the 
minds of the contracting parties are not at one . — Dagdu v. Bhana^ sS' 
B. 410* 

Section 14. 

Beality of Oonsent. — The principal feature in the Formation 
of Contract which has to be considered is Genuineness or Reality of 
consent. Given an apparent agreement, possessing the element of 
Form or Consideration and made between parties capable of contract^ 
ing, was the consettt of both or either given under such circumstancts 
as to make it tie re-d expression of intention ? This question may 
have to answered in the affirmative for any one of the following 
reasons: — (/} Mistake, (2) Misrepresentation, (j) Fraud, Duress 
and (5) Undue inOucnce. 

Section 15* 

' GO0TciOB.***~'.C oercioo corresponds to duress under Einglish law^ 
The chief points of difference between the two seeni to be the follow- 
ing ■ 

ist.'-^'To sustain the charge of duress, in Englisli law, a rnai« 
must show that hi& life or his .liberty had been in eminent danger. 
The mere unlawtui detaining, or threritcniiig to detain goods is not 
enough. , ^ • 

2nd*'"* Under the present section the person coerced need not be 
the party whose consent is to be obtained. The coercion may be 
directed against any one whatever. Not so in English law. 

3rd.— Coercion may proceed from any person* it is not neces- 
sary that the person from whom coercion proceeds should be the 
party who obtain the consent, or should be acting with his knowledge. 

"T \ , Seotioa 16* ' 

Scope of the Section,— The old section has been substituted 
•by the present section* Tb^ object of the amendment was to extend the 
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scope of the aoiendment* By the amendra ent of 16 of the contract 
Act, the Legislature intended to embody in that section the rules 
enforced m this respect by the English Courts of equity* and among 
them the rale that a trarssaction , may be so anconscioiiabie and the 
extortion so great ao to be evidence of undue influence. ' The substi« 
tisted dehnitkm' of undue influence. includes; within .its . scope .cases."' which 
; did, not -fail wkhln'the section as iti'orlginally' stood.--— 36’M.' 53'3e'- ..^ ■ 


iihf 


Section 17 * 
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"Fraud.— is a Mse. ■ representatio.o . of . fact ' . made. with.. ^ 

".knowledge of its falsehood.. or recklessly, W'ithout : belief;, in, its; truth,.- 
.with thelntention that it should be acted' upon by the' complaining 
party^ and actually inducing to act upon it— Anson’s Cor. tract , p. l8o« 
But mere silence is not fraud, except where there, is no' duty to speaks 
Mere non-disclosure of material facts, however morally censorabie, 
however that non»disclosure might be a ground in a proper proceeding. 

. at a proper dms for setting .aside an allotment or ■ a purchase of shares, 
would, In my opinion, form no ground for an action in the ^nature of an 
action for misrepresentation. "" There must be soma active misstate- ' 
' ment.pf.facC, or, at all events,- such a partial and- fragrhentary state-'" 
'fuent of fact, as that withholding of that which is not stated makes 
that which Is stated absolutely false.— v, Gitmeyt L, R» 6 bL 
■p,; 403 . ■■■ ■■ '• '' 
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Misrepresentation*— In the first place, the misrepresentation 
' in order to be a ground of relief must be of something material, constn 
tuting" ao inducement of motive to the act or omission of the other 
party, and by which he is actually misled to his injury— Sanjtv Roy’s 
Contract Act, 250. _ 




.Section 19 * 


. Bomedles.'^A person %vhose consent to an agreement has beeu' 
obtained by coercion, undue influence, fraud or misrepresentation, has ■ 
the following courses open to him — 


(a) he may avoid the agreement and' sus for damages ; or, if the ' 
case can be brought within 35 of the Specific Relief Act, sue fro liave- 
;vfhe contract rescinded ; • . . . . .. , . ■ ^ .... 


(b) he may refuse to carry out the agreement and defend a sujt 
brbughTagaiiist himself on k for damages or for specific performance; i 


mi 
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he m^y treat the agreement as valid and sue for specific ' 
"’parlormabcej'claimiogalso persormance of the matter as to whiciv mis'* 

^ representation ; has been made, or damages ■ irt respect tbare'oL-«, 
-Cunnkigham^fi'Contfacr Acty'p, 80, \ 
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Section 19A* 

Scope.*-***' We ha.ve recast the language of tlie n^w s* igA of 
„ ■ the Act r87aproposed by cl* .3 of /the ■ Bill, so- as - to- bring - it more-, ciosefy/ 
into accord with the language of s. 19, A contract obtained by, utidu’c 
inliuenca 13 on a different footing from a contract obtained *by frauds 
In tuR case of the latter, a party who* ivith knowledgie of the fra^id, 
has taken any benefit under the contract, is held to' have elected to 
affirrrHt but where a contract has been obtained through the exercise 
of undue influence, it is necessary that the Court should have power 
to relieve the party who acted under the undue influence, even although 
he may have received some benefit under the contract. On the other 
hand, where such benefit has been received the Court ought to have 
full power toj.mpose such conditions as may bo just upon the' party 
seeking relief,”-— Select Committee's Report. 

Bectioo 20, 

Mistake or Facts'-^^ln the cases given in the illustratiains the 
■ agreement is- void, -because- such an.agreemeot ■■'f resupposes th-e/existencs; 
of the thing; its validity is conditional upon the existence of an assum« 
ed state of facts, and if that fails the whole transaction _ falls to the 
ground.— Cunningham’s Contract Act, p, S5, 

Beotion 2'L. , . 

'Mistake of Law,— Thera are two kinds of mistake? namelyj; 
(i) mistake of fact and (2) mistake of law. The laiv presumes that 
every man knows the law, when he knows the fact. This presump* 
tion though arbitrary and false, is based upon reasons of public policy,, 
Under the Indian Contract Act, section 21, error of law does not vitiate 
a contract, much less will it armu! a conveyance after a lapse of many 
years, unless there has been some fraud or misrepresentation siid 
absence of negligence,— v, Kashin ii B, 174, 

Section 22. 

—If a kno^vn, described, and defined article 
is ordered of a nia nufacturfer, and that known, described, and defined 
article is actually supplied, the contract is not voidable, although the 
buyer thought it would answer a particular purpose, and it did 
tkpto-^’^ChaniBr y, Hopkins^ 4 M, and W, 399, 

' Section 28. 

' Unlawful coiiBidaration.— The following considerations are 
not lawful ; — (j) which is forbidden by law ; (2) which is of such a 
nature that if permitted, it wo old defeat the provisions of any law; (y) 
which is fraudulent ; and (4) which involves or implies injury to the- 
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person or property of another, or the Court regards which as Immoral 
or opposed to public policy 

Forbidden by Law. — We find instances of contract forbidden, 
by law in ss. 26, 27, aS, 30, infra* 


Illustration {i) to the 

i pie of such transaction. 

Frand.ulent.««“Fraud always vitiates a contract. 


Defeat the provision of any law 
section affords example of such transaction. 


Section 24. 


i? Jilin •I';. 
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— Principle. — “The general rule is that, where you can not sever 
the illegal from the legal part of a covenant, the contract is alto- 
gether 'void : but where you can sever them, whether the illegality be 
created by statut-^ or by the common law, you may reject the bad 
part and retain the good .’' — Pickering v. Ilfracombe^ R C. L. R. 

P. 250 ; 9 B. 276 ; '15 B, L, R. 5 (Ap.) ; 9 B. L. R. 441. 


.Section 25. 


Prinoipie.«^“ The reason why the law enforces only those pro* 
mises which are made for a consideration . is that gratuitous . 
promises are often made, rashly and without due deliberation, and 
that, therefore, if promises made without consideration were enforce* 
able, there would be a risk of man’s binding* himself without any deli** 
berate intention to, do so. Another miscbiewous consequer^ce of the 
■enforcement of such promises would be the frequent preferences of 
voluntary undertakings to the claim of real creditors. The exceptions 
from the general rale are, as will be seen, cases in which the format* 
lities observed and the rei:-ifcians of the parties are such as' to’ rebut' 
thci probability of inadvertence or rashness suggested primd facie by 
the absence of 'consideration.’*— Cunningham^s Contract Act.' 
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■ • ‘ B'ection 26.. 

Scope.— The terms of the section are so wide as to make one 
hesitate to understand the words used in their ifteral sense. ' They 
ijot oniy narrow down the wholesome provisions of the English law 
upon the subject ^ but if the words were to be understood literally,^ 

' they those agreements void, which' are not; ordy not against' 
public policy, but which it is the duty , of the Legislature and the 
'Courts of Justice to favour and encourage. Take for example,' the’’ 
, a married Hindu, who, can legally marry a dosjen wives, aiid 

whose case polygamy dannot, in the eyes of the^ Courts in India, 
regard^dy as dthar immoral or against • public ' policy Suppdse . 
be,agrfies;with his first ’wife or her parents not 'to. marry a second 
.vdfe while the ’.first was ’jividg. 1 $ this agreement void? If it Is/’ 



It. 










KO'jess on mi^im mmMct act. 


fS 


Principle*-*-A contract In restraint of marriage has been de-^ 
dared void on ground of public policy. A reciprocal engagement 
foetVn^een a man and woman to marry each other is unquesUonablj 
good. But a contract, which restrains a person from marrying at 
or from marrying any body, except a particular person, without en- 
forcing a corresponding reciprocal obligation on that person, is treated 
as mischievous to the general interests" of society, which are promoted 
by the encouragement and support of suitable marriages. Courts 
of equity have in this respect followed, although not to ah unlimited, 
extent, the doctrine of the Civil law, that marriage ought to be free.--** 
Story''3 Enquity Jurisprudence, 

8ectioi3i27. " 

Scops. -—Section 27 of the Indian Contract Act provides that 
every agreement by which any one is restrained from exercising a 
lawful profession, trade or business of any kind, is to that extent void. 
To the general rule thus laid dowm in broad and comprehensive terms, 
three exceptions are specified ,* ©25. , the case of an agreement at the 
time of a sale of good will, the case of an agreement between partners 
prior to dissolution, and the case of an agreement between partners 
during coininuanca of partnership.— .S 72 ti?M Kallu v, Ramsar^ 13 
C W. N, 88^*9 C. L. J. 2i6. 

Unglish Law.— In the course 'of time the strict doctrine of 
the early English law was relaxed in the English Courts and agree-« 
meets in restraint of trade were classified under three heads, 
where the restraint was unlimited as to, bath time and space ; (2) 
where it was limited as to time but unlimited as to space ; and 
if) where it was limited as to space but unlimited as to time. In tho 
first' and second cases, the agreement was void while in the third it 
was valid, in recent times however, the law has been developed on 
entirely new lines and it has been ruled that the sole test of the validity 
of a contract in restraint of trade is its reasonableness in the interest 
of the covenantee to which the proviso must be added that the cove- 
nans must not otherwise offend against public policy, —Sheikh 
V. Ramsari 13 C. W. N. 388=9 C. L. J. 2x6. 

■ Sectioa 28 * 

' Boop^'.— It seems to me < that. , the prohibition contained in th© : 
Sectlori ' is- .limited '-to . agreements in .restraint of . legal proceedings 
for enforcing rights ander or in respect of any contract/'^ which 
'muk -be understood in the sense in which the Act defines it, and 
ciantioi: be held to include rights under a decree , — Rir Mahnwod 
Ram Ghulam V, '^anhi, 7 A, 124. 

The section only 'refers 40 contracts which wholly or partially 
prohibit the parties absolutely from having recourse to a Court . o£ 
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Law. The hrst exception in the section ' applies only to a class of 
contracts where the parties have agreed that no action shall be 
brought, until some question of amount has first been decided by the 
arbitrators. Semhk: A suit will not lie to enfarce an agreement to 
refer to arbitration, even in the case 'referred to in the first excep- 
tion to s, 2S of Act IX. of 1S72. — The Coringa Oil Co» v. ‘Kosgkri 

I C. 4^6- 

AgrBBmeat not to appeal* — Where, in consideration of d 
giving B- time, to satisfy a decree against him held by .4, agreed 
not to appeal r-igainst the decree, and did appeal : Held that the 
agreement was not pronibited by s. 28 of Act iX. of 1872, and 
that the Appellate Court was bound by the rules of justice, equity 
and good conscience to give effect to it and to refuse to allow to 
proceed with the appeal which he had instituted in contravention 
of k.--^Ana 7 %t Das v« Askborne, l A, 267, 

Section, SO* ■ ' ; . ^ " 

Wager.-*-To constitute a wager, the transaction between the 
parties must “ wholly ' depend on the risk in contemplation/' and 
neither mu^t look to anything but the payment of money on the 
determination ol uncertainty. " But, if 'Oiie ; of the parties has '‘*tbe 
even in his own hands," the transacdon lacks an ' essential ‘ingredient 
of a \vagei\'^payabhai v. Lakhmi, 9 B 363 * ‘ftiggsr Nath v* 
9 C. 791. In order to .constituie a 'ivagering contract 
neither party should intend to perform the contract itself, but only to 
pay the diilerences, in order to ascertain the, real intentions of the 
parties the Court must look at all the surrounding circumstances and 
. will even go behind a written provision or the contract to judge for 
itself whether such provision was .inserted merely fur the purpose of 
cancelling the real nature of ttm transaction.— v. 



CHAPTER IIL 
> ' * B^otion 31 . 

. Oontijigent Oontract.— Every contract constitutes a relation 

between the parties to it and rights arising out of that relation, but it 
. does not faliow that every contract creates a right immediately enforce*^ 
able* ',The tight created may be one which the parties agree shall be 
ao'fbr^able only on the happening of some future event,, as to which 
:>■ joeitbet of • the patfe niakes.any' promise, and which is’ (to use the 
words ’'pf the section) collateral to the contract, its import being 
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power of the parties, as where a promise is made cootisig-ent on the 
death of -some person ; or, as iilustration (g) to section 32 and the 
illustration to section 34 show, it may be more or less 'within the 
power of one of the parties. The material point is that it Is collaterai 
to the contract and forms no part of the reciprocal promises of which 
the contract consists. It is in this resect that contingent contracts 
differ from contracts such as those referred to section ' where the 
obligation to perform on the one side is conditional on readiness and 
willingness to perform on the other. In the latter the matter on which 
the enforceability of the contract depends is not collateral to the con« 
tract, but a part of the contract itself .««»Cunningham's Contract Act 

Section 32 . 

Hota— Contingency contemplated in this section is occurrenre 
of an event ; whereas the contingency contemplated in section ''Zt is the 
nan*0€currence of an event. ^ 

Section 34 . , 

Note.-^-This section explains how an event becomes impossible. 
Accordiug'to the English law also if A, before the dme of performancvj 
arrives, make it impossible that he should perform his promise, the 
effect is the same as though he had renounced the cootracl;.--^Anson^s 
Contract, 310* 

Illustriiirtioa*--" The case put in the illustration has the appear-' 
ance of one in which the thing to be done bv the one party is the 
consideration for the promise of the other. The Court of Chancery 
does not consider that the marp-ing of the person named is an event 
rendered impossible by a marriage to another person j and therefore ^ 
a gift made dependent on such an event is not forfeited but merely 
suspended by another marnage.—Cunniiighara^s Contract Act, , 

3 action 35 * 

Note,— Two kinds 'of contract are contemplated udder this sec- 
tion, In one case the contract becomes void if a specified event d^oas 
not happen witnin a certain'time ; and in the second case the contract 
becomes enforceable by law if a specified uncertain event does not 
happen with in 'a liked time, * ■ ' 

, . . . ^ . ' Sectioia 86. 

J, Note.— Even are ignorant.,, of the impossibility, the- ' 

.•agreemen.t,,is ■ void., 
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CHAPTER IV. 


Performance of Ooatmct»-«*»lt remains to consider the modes 
in which the contractual tie may be loosed, and the parties wholly 
freed from their rights and liabilities under the contract. The modes 
in which a contract may be discharged are these: — (a) It may be 
discharged by the same process which created it, mutual agreement, 
(^) it may be performed; the duties undertaken by either party may 
be thereby fulfilled, and the rights satisfied, (e) It may be broken ; 
upon this a new obligation connects the parties, a right of action 
possessed by the one against the other, {d) it may become impos- 
sible by reason of certain circumstances which are held to exonerate 
the panics from their respective obligation. (<?) it. may be discharged 
by operation of rules of law upon certain sets of circumstances.— 
Ansoh^s 'Contract, p. 290, , ' 


Baotion 37. 


Nota#-«‘This section contemplates the discharge, of contract 
either by performance or by operation of rules of law under certain 
circumstances. Cases in which performance is excused are mentioned 
in the Act under' sections 39, 41, 4S, 51—56, 62, 63, and 67. There 
' are other laws as well which excuse performance. 


Death of Promissor .—Generally- in al! cases of contracts, the 
obligation survives the death of the promissor and binds his representa- 
tives, The following are examples of the contracts that are discharged 
by death— (ii) Promises to marry; (^)' Contracts of service gene- 
rally ; (c) Contracts of agency ; (d) Ordinary contracts of appren- 
- ticeship ; and (e) Contracts of partnership. 


Beotioa 38 . 


OEer of performance,— Under section 38 of the Contract 
.Act, a tender must be unconditional and made at a proper time 
and place and under such circumstances that the person to whom 
lit is made may have a reasonable opportunity of ascertaining that, 
the person by whom it is made is able and willing there and then to. 
do the whole of what he is bound by his promise to do, This rule is 
perfectly good notwithstanding anything contained in the Bengal 
-fefe nancy ‘Act * — Sati Pms^d v, Manmaika^ 18 C. W. N. 84. ' I ‘ ' 






Lagal Tonder-.— Legal tender ? as regards coinage and cur^ 
I rency nptes, is regulated by the Indian Coinage Act of 1870, ; 

’ X4 ? and 4 he Indian Paper Currency Act, Act XX* ol- 

V' v,'i8S2,fe$:';t6/ ' No gold coin is a legaj tender In payment Or on" accoant 
; ' generally!,' the tender of a cheque is not good. But where the land- , 
lor’d of- a. house through his agent sent in rent 4 >llW to his lessee, and 
Ihe lessee gave the agent a cheque payable to her attorney 'for the 
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amount demanded, and ^ 

cheque and gave the money to the ^cr^nf ^1? sf«ount of the 

landlord’s attorney, who refused to'*'’acceDr^onrf™ftf'^®'^ 

teturnedtothelessee-sattorney.it was held ?n , si 

under the circumstances the tpnrlnr 

Chandv.Mouiav,,lc:s^2. amounted to paymerU—^ofye 

Section 39. 

.h, taw“‘’i5Sf »" 

that where a party to a contract au - passv-d, nameiy, 

disabled from peri'orraincr his part of it perform, or h 

tore3ci„d.-&L«.C'l«e;;!S^^^^^^ has. a right 

But it is submitted that the iUiistrations -is 
the section show th».t the section applies to breache- thalt 
after the contract has been partiailv DerformM " t ' ‘u ‘ 
rules of English law is diffeLt. It Sd^rs 1" cases the 
the breach has been such as to go to the essence of 
to render the whole nugatory afd valueless ; or whether T hf ‘ l^"'* 
such that the contract may still, thoup-h in ■, anf'"® “ ^een 

modified, be substantially carried' fm- ’ r'* iess 

Act. wniaiiy earned onU—Cunmngham’s , Conitast 

Section 40. 

Objeot.—'VVhen considerations connected with n„ 
whom a contract is made form a material eif mart the . 

it may well be that such a contract on that lormd «Innn 
cannot be assigned without the promisor’s fonsem so as 
the assignee to sue him on \t,-Toomey v. Ram Sahat^iy C £, 

Section 41. 

anoZlThom aSrityf irrcomf^rtelVrX "editor 

upon the effect of the pfyS 4 at an Cnd^ and rh 

mponsibl,e.~»’-cI^.r 4oc!j Sx.;^ 

. ’ ■"* ■’ ■" Section 4Sy • ■ ■ , ' - 

Taking together sections 42, 4 'i , and 4q we find i-hn. .t. 

n « _ r the- proposition that the- Legislature i intended to go' 

♦ ' W* Con, 



hevcmd this and refast; recognuioa altogether to rights or iiabUiiies 
in solidum, we do not think there is any iorndMon.^Barber Moran 
V. Ranmia^ 20 M. 461* 

SeotioB 43 . 

Oonstructioxi of the Section.— I'his section is peculiar. 
it oermits the promisee to compel any one of several joint promisor 
to oerfonn the whole promise. U is very difficult to say what this 
meLs But whatever may be the true construction of the section, 
,otb’> taken to prevent an obligor upon a jomt bond by hve 
he could have done before this (on a contract 
namely, in a suit brought agamst 

^ j against three of them B 

M alltab Sin^h v. I^aodooramt 25 W. R. 419* 


it cant) 

from doing what , ^ . 

between Hindus out ot vaicuttaj r . r 

all the co-obligees to claim a decree against three of them for three- 
fifths of the alltab Sin^h v. baodooram, 25 W. K. 419* 

Seotioa 44 . 

EnpliBh IjaW.— Generally speaking a release to one of several 
ioint promisors released ail. But a party may give a qualified rele . se. 
and tiischarge one and reserve his right of action against tiie other,— 
JSforih V* Vi/ak*Jfisldf ^3 

A release of one of two judgment-debtors who are made jolniiy 
liable for the amount of the decree does riot discharge the other 
from liability .— Alt v. Kayamaddi, 5. C. L. R. 212. , 

Seotioa 46 . * 

Under s. 46 of the Indian Contract Act where by the contract 
a promisor is to perform his promise without application by the 
promisee and no time for performacca is specified, the enagement 
must be pi;rformed within a reasonaci'e tinie and under that seciion 
what is a reasonable time ” in each particular case a question of 
V, O^oH.i t 9 Cas. ^$ 2 * 

^ - , ’ . ' Beotion 49 * 

Where no specific contract , exists as to the place where payment 
.ofthe'debtistobemade, it^bthe duty of the debtor |o make the 
payment i^rhere the creditor v. Sumjmul^ 30 B, toy* _ 

• , , ' / ^ Section SOt 

itotratloas given under tbd. section are by'Ba 
'^ftieans exhaustive. - Thke ate other modes of valid payment as 'well. 
The payment may be made not only In the current coin of the realnij 
but In any Other medium that' the creditor m^y choose tO' accept**^ 
' v« H B. ' 
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Section 51. 
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SicLd 4 . b™oh „T,fa »™.» “ ' '” “7 '" "•>' i'”' 

excuse for - he defendants tn ^ nis tavour, and wuere it is no 

pa« of the plaS'TxhVe'l^rcf;"^^ 

and dependenc, in w fich the n^rfnmn which a.e couditianal 

performance of another, and therefore till 

formed, the other part; is no a , Pe^- 

and oLedto per orm 4 pVrrand ^hfot T ready, 

refused to perf 4 m h", t X’ X rX/^X oferiff 

engagement, and may maintain an acti4 for tSdefluXSnfl 

though It ts not certain chat either is obliged to do the first aX S '® 
V. Barkley, 2 Doug, 684, u lu ao me rust act.’^yones 

Buie of Construction. —^The ^ . 

reference to these distinctions is that the dependenc a 

of covenants was to be collected from the ethd -nt senr? 

of the parties, and that, however t. a™sn4ed '."“^'“"6? 

their presidency must depend on the order of'tfme m Lwch"*/ ’T^*' 

of transaction requires their oerformant-ri or ^ which the intent 

«s,, Th, n,.i‘KSL”;”:;?z“ 4 1.7^'Z’‘S°t 

parties have been deduced from the times appointed f^then^L® 

ance of the respective covenants or promisees- “ If a d-iv h/ 

for payment of money, or part of if, or for any ote 

the day is to happen, before the thin«- which is 

the money, or other act, is to be p^f^rriS an acthl 

for the money, or.for not doing such other’ act before Pfirformnnc^'^ 

for It appears that the parly relied upon his remedy and dW n4 in.f i 

to make the performance a condition precedmt • and so iti V ^ 

time is feed for performance of that v4ich is the consife^LtioiT 44he 
jufioney or Other act. . ot the 

But when a day is appointed ior payment, etc., and the ,* *. 
happen after the thing, which is the coosideradon of the raont? I”, 

IS, 0 be performed, no action can be maintained for the Xfev' 

Where two acts are to, be done at the same f!m» , u 

convenams to coiwey an estate to B on such a day, and in considXri ,n 
thereof B covenants to pay A a sum of monev on the a ® 
can maintain an. action without showing perLmanoe 0™^ 'ofer 
drthp'fiVX^f'^*^ though It IS not certain which of them is obliged to 

y» t ,Wnis. Satssid. 320^ ruios i, 2, 5, * , «- 
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^ tender —In a suit for damages for breach of a contract 

rilSfcStorrhtfa was evidence that the plaintiffs had called on 
if 1 t to Derforni his part of the contract by givmg delivery, 

tP had r& to do so and had repudiated the contract. 
The plaintiffs proved that they were ready and willing to caiTy out 
ISrCrtoi the bargain and had made preparations _with the objects 
tneir p rporfv to pav for the cotton on delivery, Hdd, that 

baving the mo y ^3^2) they had done sufficient 

tfentitteihem to recover damages, and were not oWiged to that 

thev made ah actual tender of money.— 5 ytr«J« v. Madangopal, 30 C., 
86s==8 C. W. N. 25 P. C. 


Section 52. 



Tihisstration.— When a ship-owner has contracted to give a 
nerta^n notom Charterer, or to do any other act, with a view to 
the charterer when the ship will be ready, the charterer is not 
bound to ship his goods untill the ship-owner has given him that notice 
or has done that act,— Flaming v. Koegler, 4 C. 237- 


iflii 



iiiliiifti 



Section 53 . ' • “ 

' sections 73 7 S , 

• .For the effect of neglect of promisee to afford reasonable tacuitiest 

for -performance,*^ s. 67. ^ 

For the consequence of recission of avoidable contract, &se s. 070 
ActXXVLof,i88i,s.76»' . , 

■ ’ - Section 54. 


- The plaintiff sued on a Hundi alone and the Hund, was found to 
hf> 4 ven on consideration of execution by plaintiff of a mortgage 
whifh failed Held that under s. 54 of the Contract Act the Court 
Ssm ssthe suit. The Court has no right to give a decree for 
£Sd 1 iedn a different consideration to that stated in the Hundi.- 
Semi Aij/a Theean v. Rangaiymgar, 3 M. L. i. 405- 

, . Section 55. 


; ^ escone.— S. 55 entitles a party to a contract, where -time, s. of the 

■ • essence ofthe contract, to say, if he is sued upon the contraet, fttme 

-is oTthetssenceofthe contract, you have failed to comply with he 
SiSlation as to time, I repudiate the cotitract," It aoes W>t enable 

nr€>missee to shy I elect to keep alive thb broken” contract m the 
' ' ' that I‘ma 3 ^ heiafter recover heavier daaisges for the hreach ^ofe 

'tl^cbhtract than - 1 shoiila -be entitled- to recover at-' the tm-Q of'-Jhe 
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at liberty to put an end to the contract j so under s. 53 where a stipu- 
lation entered into by the promisor, as to time which is of the essence 
of the contract, IS broken, the promisee is entitled to repudiate or put 
an end to or avoid the contract. So s. 55 read with section 2 ff), 
means nothing more than this. On the promisor’s failure to perform 
vVithin the contract time, the promisor loses the powers to enforce 
me contract, that is, to ciaim any advantagedue to himself thereunder^. 
The promisee on the other hand, has the option of enforcing it or not 

L • altogether, and in some cases ii: 
would be to his interest to do so. ff he elects to enforce it he can 
only so by suing under s. 73 for damages for breach j for the 
contract itself, being for performance within a date, , .which is part, is 
impossible of execution in terms. The dcim ages, for which he cad 
•obtain compensation under s. 73 are those “ which naturally arose .m 
"if course of things for such breach, or which the parties knew, 

when they made the contract, to be likely to result from the breach of 
It, w ich cannot include any aggravation of damages caused by the 
promisees action or inaction subsequent to the bre'dch.’^Muth(iya 
Jkamgamn v, Lahku.Tz M. L. J. 4E3. . 

, ' jSngiisIl Sttci Indian Lja^W.-^^Engiish Common Law generally 
deemed stipulation as to time to be of the essence of the contract,, 
out time in equity is not generally deemed to be of the essence of a 
-contract, unless the parties have so treated it, or unless an agreement 
to that exiect is implied from the nature and circumstances of the 
contract, or unless the fact was ingrafted into it by notice subsequent 
express^ and unequivocaL The same principle is formulated in s. 55 
Of the Contract J%cu-^Ktshan Prosad v, Piirendu^ 16 C. W. N, 753«5» 
iSC. L.J.40. - ■ 

Where ijima is essential of a oontraot.— The nature ot 

toe subject of the contract may impliedly make the time of completion 
sssentiah as in the following cases 

{/) Where property is wasting or running out, as household 
interests and mines., 

(2) Where property is sold for immediate application to m^nu* 
lacturing or commercial purposes that do not admit of delay. In this 
case it must be shown that the vendor somehow ktiew the purpose for 
-whichThe property^wanted.-''-'''"^ V ■ ■ ■ - ^ ^ 

(d) Where there is a sale of a public house as a going concern* 

. . (4). - Where the subject of contract is a life armuicy. 

; (5)' ‘Where the contr^t Is about the sale of reversionary intetest^A 

,(6) Where' there, is a sale bf stock or shares, which are subject to 
fluctations of value, , ' 

' (/) Where an option' to purchase is given to be exercised at a 
time**^Fai0chand^s CGUfmct 
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Waive!’ of delay **^Delay is waived by“«*(i-) continued neg'Otia-* 
itjon (Hudson v, Burtmm, 3 M, 440) ; {2) Acquiescence and (jj where 
the deSay is caused by a party himself, he cannot object to it on that 
ground. 

Section 56» 

Impossible.— For the purpose of s. 56, impossible may -include 
what has become impracticable.— v. District Board of 
Tanjore^ i M. W. N. 686. 

Para. 2 .— The rule contained in paragraph IL of this section rests 
upon the ground that it is not reasonable to suppose that the legisla- 
ture, whilst altering the condition of things vdth reference to which 
the convenantor contracted, intended that he should remain liable on a 
covenant, which the Legislature itself prevented his fulfilling.— 
Kishore SingJiv* Seih Jsihmal^ 14 C. P. L. R. 138. 

Para. S.— Where the impossibility is known to the parties at the 
time " of making the agreeniant, it seems obvious that there can be 
no intention cf performing it on the one side/ and no expectation of 
performance on the other, and therefore the essential of a valid promise 
in regard to such act are wanting*. Digest of the La^ti* of 

Contracts, p, 686, 

liliastTatioB,— in Illustration (d) the parties are assumed to be 
those that regard marriage as a contract, Amofjgst Hindu iunacjj^ is 
m legal iopedinient. In Illustrations (i?) and (a'^ the impossibility is 
legal, 

BeotioB 57, 

Note.— This section assumes that the two sets of promises are 
quite distincL If they are not, s. 24 applies^ 

. . Section 58. 

Scope.— This section does not apply m a case Where there is no 
'alternative promise capable of being separated akogether from the , 
illegal portion of the agreement. The illustration to this section show 
4?learly the class of cases to which it Is intended to apply,----/fussain v« 

18 Ind. Cas, 5. - 

^ V, . Section 50o 

: . Pp^yment.— The general rule of law is# that a person who pays 
money has a right to apply that payment as he thinks fit (Jddiso,n on 

3 ( 2 X 1 ). S 59 recognim broad principle that# where one ^ 
'‘‘man difeent debts to another, and" makes a payment - 

to cteditoryhe is entitled to and the option to say to his creditor, 
mus| apply this partknlar sum that I now pay to a * particular , 
' mbtf and if the aedUor Accepts the payment, sq must the money be ■ 
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applied. S, 59 further provides that, if the payment is made under 
drcumstaiices implying that it is to be applied to the discharge of a 
particular debt, it must be applied accordingly, ^Bansidhkar v. Akhay 
Ram, A. W. N (1890) also the case of Mahomed v. Ganga. 

IS C. VV, N. 443* P- C. 

Section 60 . 

Boope.*— As I understand the section, it says that, if the debtor 
has neglected to exercise the option committed to him when making 
the payment to his creditor, “ and there are no other circumstances 
showing to which debt the payment is to be applied/’ then the creditor 
has the right of application mentioned in the concluding portion of the 
section. But it is to be observed that, before he can exercise that 
right, there, must exist no other circumstances indicating to which 
debt the payment is to be applied— Straight, J., in Bansidhay v. 
Akhay Ram^ h, W. N. (iSgo) pp, 62, 63. 

Payxuoot of laterest'—U.nder s. 60 of the Contract Act 
the creditor has a discretion to appropriate a payment either to the 
principal or the interest of his debt both debts being due to him. It is 
for the debtor to show that he had acted in such a way in respect of 
this payment as to limit this discretion of bis creditor,— v. 
Shadi\ A. W. N. (jBBi) p. 09. 

Other ciroumstaBoes.— 1 . L, R., 13 Cal. 164. 
BeotionBi. 

The well known rule laid down in Clayton’s case (i Mar. 572) 
that payments credited on one side of an account, should, in the 
absence of any specific appropriation go to discharge in order of date, 
the earlier items on the debit side is not an arbitrary and indexible 
rule, but that it may be modified or departed under special circum- 
stances.— V. Wilson^ 3 C. L. R. 361, in tiie absence of any 
direction the interest is to be paid first of Maharaja, of Benares 
V, Rar Narain^ 28 A, 25. 

Beotion 62 . 

■ ■ Oosatmets •whieb. Bead not be performad.— C:ontracts 
may be discharged by the same process which created it, ^ mutual 
agreement* And this mode of discharge may occur in one of three 
forms : waiver | siibstituled agreement j condition subsequent. A 
‘ contract may be discharged by such an- alteration in iis terms -as 
substitutes a new contract for the old one. The old, contract may be 
expressly waived in the new one, or waiver may be implied by . the 
intrdducnpn of new terms or new parties,— Contract, ■ 

•Boopa.— A liability upon a contract whether in writing or not, can 
wholly or partlaUy be discharged by a subsequent verbal agreement. 
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The result of 63 ill US, ( 5 ) being, that each party to a contract tnay, 
without consideration, release the whole or a portion of the other party’s 
promise, it would appear to follow that an agreement under section 
62 to rescind or alter a contract need not be supported by considers^ 
tion, and accordingly it does not fall wdthin the Scope, s, 
Cunninfflmm and Shepherd^ § Contract Act, S. 62 of the Con« 
tract Act is merely a legislatives expression of the Common Law, and 
the provisions thereof do not appl}^ to a case where there has been a 
breach of the original contract before the subsequent agreement is 
come lo*^Monohur v* ThakuYf 15 C, 319. 

Beotion 63. 

Scope..-— The present section lays down a very sensible rule, and 
that is that the release of perforai'aice, if the person who has a right 
to claim the performance so desires it, may be without any considera- 
tion \v\.Ydti^VQt,^Nanjappci v. JSfanjappa, 12 M. 76. 

Beotion 64. 

Peraon,— Person means such a person as is referred to in sec- 
tion II, that is to say, a person competent to contract, who is of .the 
age of majority according to the law to which he is subject **<««* 

V. Dhat^rndy 26 C, 381. 

It is however, clear that a person who has a right to avoid a con- 
tract if he like must do so as soon as he possibly can, for the parties 
most be placed in the same position as if the contract had never 
mddQ.’^Jliuhammad v. Otiayil, i Mad, H, C. also 3 C. L. 

J. 260* 

Section 65. 

Scope.— S. 65 of the Indian Contract Act {IX, of 1 8 72) pro- 
vides for the restitution of any advantage received under a contract 
or agreement. The section preserves' the distinction between agree- 
ment and contract which is maintained throughout the Act, The 
section speaks generally of an agreement discovered to be void without 
any express reference to the cause or origin of the void character, so 
. that an agreement which is void by reason of a principle of law would 
mot on that account fall outside .the scope of the section, ‘■^Gtdab 
'Chmd V* FulMf B. 411. This section deals with two classes of 
'•caseSj first, an ‘agreement which is discovered ip be void, and-, secondly, 
contract which becomes void. There Is clearly a distinction betweei^ 
tho’- agreements in -the hrst case and the contract invthe‘",second- 
. case,;;;. /The- first deals with .agreements mid ah initio ^ the second 
with ‘contracts which ‘becomes void after they have become contracts, 
R* dp3), " But ^ this . section^ does not apply where the 
‘ object of the was' -illegal to the ^knowledge of tha patty at 

he time it was Kkan v., Sewakjf 15 C.' W, N* 40S, 
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Beotion 66 . ' ' ■ 

l^ote.-^Vide ss. 4, 5, 6. 

Baotion 67. 

Hote.-^The onus is upon ihe promisor to prove that he had 
been prevented from paying it by the absence of reasonable faci- 
lities.— 4 M. L. T, 335. 


CHAPTER V, 

^laasi-GontrasOts.— Obligation may arise frotn Qtia$i Contract. 
This is a convenient term for a mukif.inous ckds of legal relations 
which possess this commor, feature, that without agreement, and. 
without delict or breach of duty on either side, ^ has been compelled 
;o pay something which X ought to have paid or X has received some- 
thing which A ought to receive. The hw in snch cnses imposes a 
duty upon X to make good to A the advantage to which A is en- 
titled j and in some cases of this sort, which will be dealt with iater^the 
practice of pleading has assumed a promise by X to /I and so in- 
vested the relation with the semblance of contract,— *. 4 Contrasty 

p. 8« 

Section 68. 

Not 9 «— This section contemplates a kind of legal relation which 
is termed Quasi Contract in English law. The section refers only 
to necessaries supplied to a person incapable of coniracting {such as 
minors, persons of unsound mind, etc.,) or to any one whom he is 
obliged to support. It does not therefore provide for necessaries sup- 
’ plied to any one whom a person capable of contracting is bound or is 
supposed liable to support, 0, necessaries supplied to the children 
of a man capable of contracting, — Sziiherland* s Contract Acif.p, 144. 

Liability. — Here only the property of the minor, lunatics; etc. 
would be liable. 

N©0BB3aries.— There is no definition of necessaries in, the Act. 
/'■Things necessary are those without, which .,au i;idiyiduai cannot 
reasonably^ exist* fo the first place, food* raiment, lodging, and^the 
likoi About these there is no doubt. the proper cultiva- 

tion' of the mind is as expedient as the support of the bod3^ instruc- 
tion in art or trade, or inteUectual, moral ; and religious information, 
■may be, a necessary also. Again, as rnan lives in society, the assit- 
anceand attendance may be the subject of the infant's contract. 
Then the ci^feses being established, the subject-matter, and extent of 
the coritract may vary according to the state and condition of the 
infant himself. His clothes may be. fine or coarse according to his 
rank ; bis education may vary according to the station he is to fill | 
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and the medicine will depend on the ills with which he is afflicted, 
and the extent of his probable means when of agfe. So, again, the 
nature and extent of the attendance will depend on his position in 
society, and a servant in livsry m/iy be allowed to a rich infant, 
because such attendance is commonly appropriated to persons in his 
rank of life. But, in all cases, it must first be made out that the class 
itself is one in which the things furnished are essential to the existence 
and reasonable advantage and comfort of the Infant contractor. 
Thus, article i of mere luxury are always. excluded, though luxurious, 
articles of utility are in some cases allowed. So, contracts for chari- 
table assistance to others, though highly to be praised, cannot be 
allowed to be binding because they do not relate to his own personal 
advantage. In all cases there must be personal advantage from the 
contract derived to the infant himself.’^ Alderson B, Ckapple v, 

^ Cooper j 13 M, and W, 252. But under the Indian Act in the follow* 
ing cases the money was held to be spent for necessaries Money 

advanced for the defence of a minor in a crirninal proceedings,-'-*«5>^s:w 
V. Dehya, 21 C, 872 ; (2) Money spent for the marriage of the sister 
of the mhiOT, NUndan Vc Ajudhya. 32 A. 325 (F, p,) J ^avram v. 
Mahadebt 36 C. 768 j (j) Cost for defending the property of the minor. 
*>^V¥aikins v, Dhunbaoa, 7 C. K4o; (4) Marri-ige expenses of the 
'mhoti-^^^uggesuoar v, Nil umber ^ 3 W, R. 217, etc. 

■ . Section 69. 

8cop6.-*«This section lays down a rule, which, though differing 
in terms, seems substantially to correspond to the rule of English law, 
according to which the action for rnonoy paid to the use of the 
defendant lies where the plaintiff has beeii compelled by law to pay,, 
or being compellable by law, has paid, money which the defendant 
was ultimately liable to pny.’^Cunn^ and Shep.^s Contract Act, See 
'also 16 C. E.J. 148, where it is said that this section applies where -a ’ 
party is only interested in the payment but is not liable to pay, 

’ ■ ' Section 70. '• ’ 

Principl©,^*^ Ss. 69 and 70 seem specially framed to - meet cases ’ 
."in' whichf while no contract can be said actually to exist (and to' 
imply one would involve a resort to legal fiction}, justice and equity 
require that a person for whom ah act has ‘been done dr money .'has: 

. , .been paid , by another of which he enjoys the benefit- such other not 
•intending to* do the act or make the payment gratuitously, . should . 
v-Te<»)ihhutse.^ or compensate the person doing such act or making such 
'> v. BaiJ, 3 A. 66. ' 

-ji; ' Scope. -«-Cour ts b India ought to, bo guided niore by justice' 

■ Equity and’ good conscience than, by English ptecMents and should 
- not cut down' the benehcient provisions of s; 70 of the Indian Con* 
-tract .Act'*" render .s. 70, the, plaintii should- prove -that . h® , 
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was doing something lawful when he was making the payment, fs) 
that he did not intend to pay gratuitoudy, (.j) thk what he dii was 
done for the defendant, and (4) th^t the defendant: did enjoy the benefit, 
^Collector of Ganjam v, Srinivasa^ 20 Ind. Cas, 445=35 M, L, J« 
443‘ 

8eotioii71. 

Note.— ss. 151 and 152 of the Contract Act, also Act 
VL of 1878 (Treasure trove). 

Section 72, 

Ooeroion/* meaning of.— S. 15 of the Contract Act forms 
part of a Chapter which specifically deals with the requisites of a 
valid contract. The definition of coercion in s. 15 applies only 
to the consideration whether there has been free consent to an agree* . 
merit so as to render it a co»itract. The definition has no applica- 
tion to the word coercion as used in s. 73 of the Contract Act. 
The word is used In s. 72 in its general and ordinary sense as an 
English wQvdi’^^ankaya La! v. National Bank, 17 C. VV. N. 541=13 
C.‘Uj.47S' 


CHAPTER VL 

Scope.— S. 73 of the Indian Contract Act prescribes the 
method of assessing the compensation due to a plaintiff suing upon 
a breach of contract, but it does not affect to extinguish or to limit 
a plaintiff^s right to recover a determined sum due to him upon a 
contract which ha for his part keeps on foot. If that is so, the mere 
absence from the Act of a special provision giving the remedy of a suit 
to recover the price cannot be construed as the distinct legislative 
withdrawal of that remedy,— P. P. & Co, v. BhagwundaSi 34 B. 192.. 

Section 74. 

Bo ope. —Under s, 74 of the Contract Act the Courts are 
not bound, even in cases where the parties to a contract in anticipation 
of a breach, expressly determined by agreement what shall be the sum 
payable as damages for the, breach, to award such sum for a breach, 
but’ may award for the same ** reasonabk Compensation -^’not exceed- 
ing such sum. — Naii Bam v. Shihdaf, L L* R., 5 A, 238. 

As a general principle, compensation must be commensur/ite with 
the injury sustained. Acting upon this principle, when the injury ^con* 
sists of a ^ breach of 'contract, the Court would assess damages witji a 
View of .restoring 10 the injured , party ' such advantage as he might, 
reasonably -expected ta have 'derived, from ’the contract had the 
breach' not ,occurred,’»^/6id. 
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. and the rriedidne will depend on the ills with xvbich he is afflicted, ‘ 
and the extent of his probable means when of age. So, again, the 
nature and extent of the attendance will depend on his position in 
society, and a servant in livery may be allowed to a rich infant, 
because such attendance is commonly appropriated to persons in his 
rank of life. But, in all cases, it must first be made out that the class 
itself is one in which the things furnished are essential to the existence 
and reasonable advantage and comfort of the Infant contractor* 
Thus, article; of mere luxury are always, excluded, though luxurious 
articles of utility are in some cases allowed. So, contracts for chari- 
table assistance to others, though highly to be praised, cannot be 
allowed to be binding because they do not relate to his own personal 
advantage. In ail cases there mu'st be personal advantage from the 
contract derived to the infant himself.’' — Per Alderson Chapphv, 

^ Cooper j 13 M, and W. 252. But under the Indian Act in the follow- 
ing cases the money was held to be spent for necessaries -ijr) Money 
advanced for the defence of a minor in a criminal proceedings*— 

V. Dehya, 2i C, 872 ; (2) Money spent for the marriage of the sister 
ihQ muxox, NUndan w Ajudhya, 32 A. 325 (F. B.) ; ^ayr:im v* . 
Mahadeb, 36 C. 768,' (j) Cost for defending the property of the minor* 
.^-o^Waikins v. Dhunbooa, 1 C. 240 ; (4) Marri-jge expenses of the 
mmov, ^^uggeswar v, Nilumhsr^ 3 W, R. 217, etc. 

■■ Section 69 , 

Scope*— This section lays down a rule, which, though . dilferisig 
in terms, seems substantially to correspond to the rule of English law, 
according to which the action for monoy paid to the use of the 
defendant lies where the plaintiff has been compelled by law to pay, 
or being compellable by law, has paid, money which the defendant 
! was ultimately liable to pay .-— and ShepJs Contract Act, See 
also 25 C* L, J, 148, where it is said that this section applies where a 
party is only interested in the payment but is not liable to pay* 

' ' Section 70 * 

Piiiaciple.— Ss, 69 and 70 seem specially framed to ’meet ca^es : 
m '-which, while fio contract ' can be s^id actually to exist (and to 
imply , one would in valve- a resort to legal Action), justice and equity 
require that a person for whom an act has been done or money .has. - 
'.heen 'paid by another of which he enjoys the beneltt, such other nof 
rrinteoding to do the act or make the- payment gratuitously, should' ‘ . 
ifediubprse or compensate the person doing such act oir making such 
[ v, Bdij^ 3 A. 66. ' , ■ 

Soppe*--^CoOrt$ In India ought to, be guided t^ore by justice' ■; 
• Equity and - good conscience than by English precedents and should 
not cut down the beneEcient provisions' of .s* 70 of' the Indian Can*.r';i 
tra‘ct/Act;i .Under - s. 70, the platutfl! should -prove (x) that he ,,..5 
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^as doing ^ something lawful when he was making the payment, f^) 
that he did not intend to pay gratuitously, ,(j) that what he did was 
tdone for the defendant, and (4) that the defendant did enjoy the benefit* 
m^CoUec^oy 0/ Gafsjam V. Sn/iwasaf 20 Ind, Cas, 445=25 M, L. J, 
443 « 

Section 71, 

Not©.— ss. 151 and 152 of the Contract Act. also Act 
Vi. of 1878 (Treasure trove). 

Section 72. 

“ Coercion,” meaning of.— S. 15 of the Contract Act forms 
part of a Chapter which specificaily deals with the requisites of a 
valid contract. The definition of coercion in s. 15 applies onJy 
to the consideration whether there has been free consent to an agree- . 
ment so as to render it a coittract. The definition has no applica- 
tion to the word coercion as used in $. 72 of the Contract Act. 
The word is used in s. 72 in its general and ordinary sense as an 
English word.— Lizl v. National Bank, 17 C. W. N. 54.1=15 
CX. J. 478- , 


CHAPTER VL 

Scope.— S. 73 of the Indian Contract Act prescribes the 
method of assessing the compensation due to a plaintifi suing upors^ 
a breach of contract, but it does not affect to extinguish or to limit 
a plaintiffs right to. recover a determined sum due to him upon a 
contract which he for his part keeps on foot. If that is so, the mere 
absence from the Act of a special provision giving the remedy of a suit 
to recover the price Cannot be construed as the distinct legislative 
withdrawal of that remedy,— 'P. P, & Co, v, Bhagviundas^ 34 B, 192., 

SeotioE 74. 

Soop©.— Under s. 74 of the Contract Act the^ Courts are 
not bound, even in cases where the parties to a contract in anticipation 
of a breach, expressly determined by agreement what shall be the sum 
■payable as damages for the breach, to award such sum for a breach, 
but may award for the same reasonable compensation ** not exceed- 
ing such sum , — Nmt R^m v* Shihdaiil. L. K,, 5 A. 238. 

As a general principle, compensation must be commensurate with 
the injury sustained. Acting upon this principle, when the injury con- 
sists of a breach of contract, the Court would assess damages with a 
' TOW. of, restoring mjared* party such advantage as; he might 

reasoinably- ^be expected 'to have derived, from ‘tha contract had the. 
breach not occurred,«-**/^jd. . ' . ■ ^ ^ • 
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Penalty md liquidated damage* “-Where the terms oE a 
contract specify a sum payable for non-performance, it is a question of 
construction whether this sum is to be treated as a penaliy or as Uqfu-^ 
dated damages. The difference in effect is this—The amount recover* 
able in case of a penalty is not the sum named, but the damage 
actually incurred. The amount recoverable as liquidated damage is 
the sum named as such. In construing these terms a Judge will^ not 
accept the phraseology of the parties; they may call the sum specified 

liquidated dam -iges/* but if the judge finds it to be a penalty, he will 
treat it as such. p. 288. This section, it will be 
observed, does away \vith the distinction between a penalty and liqui- 
dated damages ; and this must be borne in mind in dealing with cases 
decided before the Contract Act, many of which turned upon this 
distinction under this section, wheiher a sum would formerly have been 
held a penalty or liquidated damages, if it be named In the contract as 
the amount to be paid so case of breach, it is to be treated, much a.s a 
penally was before, as the maximum '^limit of damages. Now the 
Court is to award a reasonable sum not exceeding the sum named,**»» 
Dilbor ^.y^ysrii 3 C. W. N. 43 ; Mackintosh v. 9 C. 089; 

Baij V. Shah^ lJ\, C. 252. 

Bxplanation 1. — The explanation, appears to have been intro- 
duced to meet the decisions to the effect that when the higher rate of 
interest is payable as from the date of default and not as from the 
date of the contract, the contract rr^te is enforceable. The explanation 
read. by the iighc of illustrations shows that it is for the Court to decide 
on the fadls of the' paniciitar case whether the stipulation Is or is not a 
stipulation by way of ^mii\iy»-^AhbakM v^Kinhiamma, 29 491. 

. Exception.— Bond given must be under the provision of any 
Jaw in Order to come under this exception. So where it is given for the 
performance . pf public duty but not under the provision of any law it 
does not come within the exception. — The President ofTamk Board v. 
Burde Lakshmi, 31 M. 54. , . 




.Notes.— ss. 19, 39, 53 and 54* As regards marriage con- . 
tract— 21 B. 23, __ ■ ' ' ^ ^ ^ 
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CHAPTER Vll 


Section 71* 


Price.— The word price is capable of being understa.^4 either 
as i m~mey or^ any .other recompehsc in value, it Is clear from thejllas* j 
ttations to % 78 of the Contract Act that it is used in , the former 




seme. Tti', r|5gard-.tp the sale .of gooda ‘.‘the price must consist:'. of ^ 
money paid or provided/^— p, 185. , ,j : 
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^ Section 84. 

CTiticisni -««•'* It is rather difficult to see why this is a separate 
section ; the proposition appears to be subordinate to the principle 
laid down in s. 83. Presumabiy it was intended to declare exist- 
ing law, but to the present writer it seems by no means clear that the 
English authorities warrant the statement in this positive and ui.quali^ 
lied form. However, the result is probably the same in almost every 
case that is likely to occur in the course of business. This section does 
not appear to have been judicially considered.” — Pollock and Mulla'% 
Coiitract Actf p, 308, 

Section 80. 

Construction.— After the word “ loss ” in the section, the fol*‘ 
lowing words ought to be inserted, not caused by the seller.”*— 
ss. 151 and i6i.— See Soshi Mohmi v. Nobo KrisiOi 4 C. 801. 

Section 87. 

Scope.—The preceding sections have dealt with the goods that 
are unascertained but existent at the time of the contract ; whereas 
the present section deals with cases where goods are non-existent at 
the time of the contract. 

But things which are not existing at the time of the coniract, but 
which are said to have a potential existence, u e,, things which are the 
natural product or expected increase of something already belonging 
to the vendor, as a crop of hay to be grown on bis field, may be sold., 
This section does not apply to them — Vide Misri v, ^Mo/kart 13 C. 
362 ; Bansidhar v. Santj xo A. 133 j Buldeo v, Sahuf 3X C. 667. 

Section 88« 

Object.—** The present section is intended merely to meat a 
doubt, which might otherwise have been suggested, as to contracts for 
the sale of non-existent or unascertained goods. Such contracts do 
not, as the preceding sections explain, operate to pass ownership, but 
they are non the less valid/'’ and Shep/s Contract AcU 

Ssction.SQ. 

Note.— This section enacts as a rule of law what, under the 
circumstances, of the case, xtfhst be presumed to have been the inten- 
tion of the parties.— v. Mmmin&t io_ Bing, 582, where the ilius* 
Iration is. taken from. \ ' 

©eotioB 90. " 

• . . Not©.— Where 'there ,is contract for, the sale of ascertained 
goodsvthe'prope^yk the. goods said; passes to the buyer. .when ths 
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■ Section 109, 

Note.-^This section' is in accordance with the present title of 
law as laid down in v», 34 L. J, C« P, 105,*— 

also Frmnji v, Hormasjiy 2 B, 258, 263, 

This sectior* has no application when the vendor is a Hindu or a 
Mahomedan lady.--*»S» A, 283 of 1892, decided on 19th May 1S93 
(unreported) {Allahabad), 

Section 110, 

Warranty. *"«*“ At the present day it is law, nearly, if not quite 
everywhere where the Common Law prevails, that any representaiion 
* of fact as to the quality of the goods made for the apparent purpose of 
inducing the buyer to purchase them amounts to a warrantyd*“-«' 5 ee 
15 C L, J. 190, Warranty is nowhere defined in the Act, it is an 
** express or implied statement of something, which a party undertake 
shall be part of a contract, collateral to the express object of it, ” — 
ChanUr v, Hopkins, 4 M. and W, 399. 

Section 118* 

Note,— Unless there is anything in the Contract to the contrary, 
a buyer cannot be compelled to take goods with allowance for an 
inferionry,*— /faWdfls v, Kalumall, 30 C. 649, 

Section 120. 

Note,— Under s. 120 of the Contract Act, wrongful refusal by 
purchaser to accept the goods sold to him amounts to a breach of 
contract. So where a plaintiff agreed to sell and the defendants 
agreed to buy goods of a certain description apd the property passed 
to the defendant by his assenting to the appropriation made by the 
plaintiff, held that the plaintiff was not precluded by s. 120, Contract 
Act, from suing, in the form, of an action for goods bargained and 
sold, for the price of the goods, on the defendant refusing^ to take 
delivery.— v. Radha, 36 C* 736. 


CHAPTER VIIL 

Indemmfey a,nd giiaranty,— Any promise to answer for' the 
debt/ default, ’or miscarriage of - another persoills-a promise of 
guarantee or suretyship, it is always reducible to this form / ** Deal ‘ 
.with X and if he doasmot pay youi I ’ This promise Is not an' 

'Indemnity, or; promise to- save another harmless from'' the results of, a 
'Iran'sactlon into which he enters at the instance dl‘ the promisor. The 
■case of: ’Guild- V,. 60m ad, 2 Q. B, - 884 (1894)’ affords a"* good iliustra- 
lion of a gharantee, and- of -an indemnity.. , The pkintift'at the request 
<)||ihe^'efen 4 ant-a 9 cepted,the billsqf- a firm of Oemaw^, merchants 
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receiving a guarantee from the defendant that he would, if necessarv 
meet the bills at maturity. Later the firm got into difficulties an^’ 
the defendant promised the pkiritig that if he would accept their bTls 
the funds should in any event be provided. The first promiie was a 
guaiantee and the second an indemnity. “In my opinion" 'aid 
Davey, L. J., tliere is a clear distinction between a proLse to oav 
the creditor if the principal dehtor makes default in payment and a 
promise to keep a person who has entered, or is about fo e^r 'iX a 
con ract of haoiiity indemnified against that liability inXendentlv 
ol the question whether a third person makes default or not " In a 

person wui pay the debt tor which the promist^ makes 

cm mcri s"urSv-h^^^Tr fh ‘he contract is not a 

contract oi suretyship. So there must be three parties in ronfem- 

plation ; ih, who is actually or prospectively liable to Z and A who in 
consideration of some act or forbearance on the oart of y 
(„ .ha dab., da.„l, S” 

Note.— -Contracts of indemnity, as understood in this Art do 
not, compr^e what, in English iaw, are the commonest instawS of 
contracts of indemnity, namely, contracts of insurancs—S 
afiA K.nnningham's Coniract Aci, 8 tk Edition, p. 297. 

SeGtioiirilQS. ^ /-i - 'id:'- - 

all 

10 A. 331, .But where this is not so, ^can^tcovL hfco’^r s 
betTOCn solictor and client, and not merely as between party and 

Baotion 126. 

N’ote. Upon the construction of an agreement s^uaranfpptnnr 

an employer against loss 1^ the misconduct of a person ISyed 1 
agent of the guarantor, hold that the loss, to be recoverable i-i a suit 
against the guarantor, must be shown to have arisen from rnhcUduct 

, and toEr 4 uh^hSpro“^^^^ 

Section 127. 

that there tvas no privity between C 

aita B(m 4 that € acted merely as a Volunteer. ^ ^ 

. 1js4 Cw» 
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■ : Want of, consideration.—Where N advanced money to K 
on a bond hypothecating ICs property, and mentioning M as surety 
lor any balance that might remain due after realization of K^s pro- 
perty, M being no party to K^s bond, but having signed a separate 
surely bond two days subsequent to the advance of the money, ^ield 
that the subsequent surety bond was void for want of consideration 
under s. 127 of the Contract Act . — Nanah v. Mehm, i A. 487. 

Forbearance of claim — cooBideration,-— The forbearance 
of a claim against a third person is a sufficient consideration for a 
surety bond, although there . may be express contract by the obligee 
to forbear . — Jagadindra v, Chandra^ 31 C. 242, 

Section V 2 B* 

Mote. — A creditor is not bound to exhaust his remedj^ against 
the [principal debtor before suing the surety,* and when a decree is 
obtained against -a surety, it may be enforced in the same manner as 
a decree for any other debt,^Li^aAman v. Bapu^ 6 B. H, (A. C,j 241 ; 
Smikana v. Virupahshopa^ 7 B« 146. Surety to a bond passed by a 
minor is liable no matter whether the contract is void or voidable.-^ 
Kashiba v. Skripat^ ip'B. 697. 

Limitation.— If limitation has been saved by the principal, by 
pa5dng interest, under section 20 it does not give a fresh start against 
the surety.-— v, Gopal^ 28 B. ZaJ-S. 

Gontinmng gimrantee.— The quet^tian \vhether a guarantee 
is a continuing guarantee must foe decided “ not upon the mere con-^ 
struction of the document itself without looking at the surrounding 
circumstances to see what was the subject-matter which the parties 
had in their contemplation when ihe guarantee was given. It is proper 
to ascertain that for the purpose of suing what the parties were dealing 
about,— V. Priestnet\ 36 L. J.'Ex,, 42, 127. 

BeoitoB 180 * 

Swety^ tmder administration bond*— Surety under an ■ 
admin in istration bond is a continuing guarantee under section 129 
■ supra ; ?,md as such when he is not a jsgatee, can apply for revocation* ^ 
^Rajnarain v. Fulhumari^ 6 C. W. N.,. 6 B» Bu|. other 

, High, Courts held that he cannot be called a contmumg ' guarantee and 
t; ,as such ,this section has no application! in their v. 

M* i6i ; Kandhya v. Mmkh 31 A* 561 ser also Bai 
B. 245. ^ ^ . 

The 'denial by a defendant of his liability in the plead- 
ing!^ cannot operate as a notice under section 13d of the Contract Act, 
•because; It was made for the purpose of pleading and could mot have,; 
any otbW v. £0% Bhm% ,h B, 41 8 , ' , , , 
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guarantee^ and not fn °case‘ oTpkdging*lf^property PersonaJ 

Anmachellam, Jg M. 140. * ^ ® P<^opsny.~^NarayaHaK v. 

Section 131. ■ 

without any notice to the creditor fim -ht p> * ^ 

surety by iLlf, is no rev^cS^oVr 

pW s^e 

sstatf of f d^ec?a“d Vnduln fn?randfof^^^ 

Oo-sureties.-- If a joint and several continuing -J-uarantpe !« 
given by two persons and one of thSfei dies, there can belio St ?ha? 

£,",SZ< S; ■'“™"”''“ 

■ Section 132. • 

creditor, being aware of the contract between the 
vo-debtors, Goes any act which has the effect of discharginrr the snpi.f 
die debtor who s m fact a surety is hereby discharged from liability 
Punchanan v. Daby, 15 B. L. R. 331. ^ naDiiity.— 

Section 133. 

Snglisli Law. -This section seems to go further than the Fnir- 
lish law. It can hardly have been intended that any and evefi? 
variance however msignihcant and trifling, should opiate as aS 
charge of the surety. According to the English law, Liya mater a! 
variance can have that <PA^QX.,~Gardmr v. Wahh, 24 L. J. Q.^* 

Section 134. 

_ A surety’s liability to pay the debt is not removed by reason of the 
Pfinoipal.— Sa«li2«a V. Virup'akshapa^ 

weditop allows retaady to ba time barwed."-Ji 
According to Bombay, Madras and .%Ilahabad High Courts held that" 
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iiinsuch a case surety is not 6\sch3XgQd*^{Si4.hramania v, Gopal^ .^^ Mo 
308 j Krishna V, Badha^ 12 C.330 j Hajarimal v. Krishnarao^ 5 B. 
647). But the Allahabad High Court taking the contrary view held 
that in such a case the surety is discharged.— v. Chtmi^ 8 A, 
^S9 » Baeiha v. Kinlovki ii A. 310). 

Section 135. 

Acceptance of interest in excess.— In an action against 
^ surety for principal and interest due on a promissory note, held 
that the creditor, by the mere acceptance, without the knowledge or 
consent of the surety, of interest in exeess of what was due on the 
note, bound himself to give time tn the principal debtor, and thereby 
discharged the surety . — Kali v. Ambikaf 9 B. L, R. 261 \ Protab v% 
4 C. 132 ; Gottr v. Protabi 6 C. 241, But a mere gratuitous 
agreement on the part of the creditor to give time to the debtor does 
not discharge the surety because an agreement without considertion 
is not a contract , — Damodar v. Mahommedi 22 A. 351, 

Secti^i 137. 

Notes under s, 134, supra. 

Section 138. ‘ 

Hote. — Vide s. 44 which covers the present section* 

Section 139, 

Scop©,— This section provides for two cases, that of aii act on 
.the creditor's part Inconsistent with the right of the surety and that 
of an omission Inconsistent with his duty towards the surety, the act 
■or the omission having the effect of impairing the surety’s remedy. 
The section may be contrasted with s. 134, That section, not referring 
lo any duty on the creditors’ part, deals with acts or omissions which, 
■result in the discharge of the principal dQbtor,^Cmtmn£^ham and 
Shepherd^ s Contract Aci^ p, 407. 

Section 140. 

Note.— In this section no distinction between securities existing 
at tho tinie of the original contract and those subsequently acquired by 
'the /creditor ; ‘ and this is in a ccorance with the English law,— 
ningkam and Shepherd's Contract Act, 

'P/p ' ^ Section 141. . , , 

. ‘ftmcipl©,— A ’ surety who has paid' the debt which he has 

"ipiarahteed, has a right fo the securities heid by the creditor, bourne 
m- between -the principal debtor aod surety^ the principal is under an 
lobBgadbn to indemnl^' the surety* The equity, between the- creditor' 
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and the surety is that the creditor shall .1 • 

surety of that right. But the credS’c r Uht tThofd 
ontil his whole debt is paid is paramount 

such secutities, which only arises Xn IL \ "P'’” 

such securities has been satisfied.— Gohafdhmndas^l TA™ w 
IS B. 48.- also 18 18^ 

Section 142* 

Hote*— Compare s. 19. 

Section 148 

Ajpplioation of the section —To instifv <•l,» ■ • 

L;s.™isrb« “Lti r™ r 

Section 144. 

Note.— S'ee s. 33 , which covers this section. See s. ?««»•« 

, Compare s* 133 — See Cooper v, Evans L F' PH ° c 
Emdence Act. s. 92 (3). under which an oral ’alreeminf rnrh « 

mentioned in the section is admissible as evidence 'thoSh thf 

.guarantee was i.n writing. cnougn the 

Section 145. 

Will be noted that the itincKi- in «. »• 

the principal debtor whatever sum the foriEr paid to 
which sum ought to have been oaid hv ^-Ka rS- * ^ i credstorj 

principal debtor being bound to indemnify tL sSy It is obvSs 
that the cause of action cannot be merely the orocuHncr^hv fh,“ ® 
of the principal debtors’ exoneration from liability to theKhor h„f 

‘iamnified.-WfV^r.y.a 

Section 146. 

lsrot0ii'***ln the case of co*-sureties It b well «:pi-HAri j-Un*. 
creditor calls upon one of them to pay the principal debt lir anv 
qf U, that surety has a right upon principles of equity to call unon^Hic 
co-sm-jes for contribution.- I 6 u ffaseein v. 5A«Mn». 3^? 4c^- 

Sootion 147, 

fcid15 tSlc*,E!l! "f •b” obligati™ 
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CHAPTER- IX. 


Bailment. 


•Section 148. : 


Chapter on bailment not exhaustive.— No doubt, it 
(Act IX. of 1872) treats of bailments in a separate chapter. But there 
is nothing to show that the Legislature intended to deal, exhaustively 
^vith any particular chapter or sub-division of the law relating to con«» 
tracts.— 272 ^ Irrawady Flotilla Co, v. Bugwandas, 18 C. 628 (P. C.). 


Pxplanation.— A vendor who retains possession of the goods 
sold by hirojbut agrees to hold them as a bailee, thereby becomes a 
.bailee. 


Section 149. 


Note.— S« 90, supra. 


Section 150. 


Note,— A gratuitous lender of an article is not liable for mjury 
resukiiig to the borrower or his ‘servant, while using it, from a' defect 
not known to the lender — on Co^ttracts, But not sd< if the 
defect was kno%vn to the lender .-^Blakemore v« Bris^ 27 L« J, Q. B.’ 

157.. ' 

Bailment for hire.— In the case of bailment for hire, the ques^ 
tiofi of the bailer’s knowledge does not arise. If there is' a defect/^ 
and the bailee suffers damage ariilng directly from such defect even 
though the bailor be entirely ignorant of it, he roust compensate the 
bailee. The iiabiliiy of a-bailor in this respect is somewhat like that 
' ’Of a vendor. ■ . * . 

€^f,-^Transfer of Fraperty Act^ s, 10 ^ {ai). 


Section 15X. 


Note.— This section does away with the rather too fine distinct • 
tions .of 'English law regarding the degrees of care required - of bailees ■ ' 
in different cases of bailment and ptits the laWjf as far as India Js 
. concerned, on a simple and, inteiligibie basis. The question of care ,, 
a ” man of ordinary prudence would, under similar circumstances, take^ ’ 

' etc*, is a question of fact, and must be determined according to the cir« " ; 
■-cupastances of each sase. 


J Burden of proof.— The quest ion_ of the burden of proof In c^ses ' 
accidental injury to goods bailed depends, upon the particular oircum^ 
Stances of each case. ’ In some eases, from the nUim oi the accident. 

It' lies upon\the haike to account ^for hs occurrence/ and thtis to ' show 
Ihat’it'hasimt been caused his negligence* In such cases it iisid/;^ 
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him to give a primd/acie explanation lo order to shift the burden of 
proof to the person who seeks to make him liable. If he gives an 
explanation which is iincontradicted by reasonable evidence of rsagli^ 
gence, and is not primd facie improbable, the Court is bound in law 
to find in his favour, and the mere happening of the accident is not suffi- 
cient proof of negligence. — SkM v. L L, R., 9 AIL 398. 

, ■ Oommoia .caTriors,— Notwithstanding. . some, general -ex^es-^ 
sions in the chapter on bailments, a common carrier's responsibility is 
not Within the Contract Act, 1872.— fAe lrra%mdy Flotilla Co, v. 

L L. R., 18 Cal. (P. C.) 620. 

Scope.— The provisions of ss. 151 and 152 of the Contract 
Act embody in effect the common l^iw rule as to the liability of bailee 
other than common carrier ,’^Kuverjt v. G, h, P. Rail^may^ 3 B, 109. 

■ . Section 15 B,. . . . . ,, 

Unglish Law.— The English law is thus laid down in Addison 
mi the Law oj Contracts^ page 346 If chattels have been bailed or let 
£0 hire for a certain ter!p,and the bailee does an act which is equivalent 
to the destruction of the chattels, or which is entirely inconsistent with 
the terms of the bailment ; if he seil^or attempts to sell, the chattels, or 
to dispose of them in such a way as to put i,t out of his power to 
return them . « , the bailment is at an end. ■ . ' 

As to vjjfhet'her a hirer of goods can give a valid title io a bond fid. 
purchaser.— s, loS, supra. 

Section 154 ;. 

. Mote. — If the goods are used In any way inconsisteht with the 
conditions of the contract, the bailee is liable to make, compensa- 
tion for any damage that may arise to the goods from or during such 
user. The damage need not be the direct result of such user. Tne 
bailee is liable, simply because he was bound to use the goods in 
accordance with the conditions of bailment. 

(Section 158. 

Hote.— Compare s. 70, supra, 

“ Necessary '' would probably be construed to mean reasonable,— 
Anglo Indian Codes^ VoL L, p. 624. 

Section 103. 

, K s, 42 applies when there are joint bailors or joint 

bailees, ah,d one of 4hem dies. ' 

If khe gratuitous bailment is terminated by the death of the bailor 
under' ctrcumsiances mentioned in the^ latter part of s. 159' 
.submitted that the bailee ought to bav^ tha^benefit of the, provisions df 
' the same seefton. ' ' ' 
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Section 164. 

Mote.-**Cd!rjpare this section with s. mg, supm* 


Section 165. 


Mote.—* This section is a great protection to the bailees* 

^^ere the Act differs from the Civil law, the English law, the 
HtnSu law. and the Muhanmiadan \a.w,-^Stoke^ s Anglo-Indian Codes^ 
Vol. L, p, 625. 

Section 166. 


Hote* — Read this section in connection with s. 164, A bailee 
has several liabilities which have already been enumerated in preced- 
ing sections, justice requires that he roust have security* as well. 
Ss. i6.i — 167 make -ample but just provisions for his security. 

Under s, 164, if the bailee suffers any loss owing to the 
bailor having no title, etc. , the latter must make compensation to the 
former. adds another security to it, and ia}^^ down that if the 

bailee in good faith, delivers the goods to the person who bailed them, 
he is not responsible to the true ow^r: in respect of such delivery* 

S. 1 17 of the Evidence Act provides as follows: No acceptor 
of a bill of exchange shall be permitted to deny that the drawer had 
authority to draw such bill or to endorse it: nor shall any bailee or 
licensee be permitted to deny that his bailor or licensor had, at the 
time uhen the bailment or license commenced, authority to make such 
bailment or grant such iicenhe. 

But Explanation IL provides: If a bailee delivers the goods 
bailed to a person other than the bailor, he may prove that "such 
person had a right to them as against the bailor. 




Note* — This section allows a third person claiming the goods 
bailed, to institute a suit against the bailor and the bailee, for the 
purpose of stopping the delivery of the goods to the bailor. 

It may be mentioned that under the English law a bailee may 
under 'the circumstances -nientioned in the 'section, instilute m inter- : 
^ pleadear suit. ' ' ' ^ 

' ^ . ' Section 168* ‘ ' ' ■ 


';4>'f''Not0.“^Two classes of cases are contemplated in this section, ■ 
namely I (x) Where the owner.has offered a speelffo 'reward for the 
, returp of lost goods and where BO such specific reward, has bean' 

^ offered.'. ,Whten_the offer of reward is made the' finder accepts 
' offer by finding the goods and so the contract is complete and a . 
lies fdr the realsatlou of “the offered reward or be may at his option ■ 


il 

ill 
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retain the goods until ^he receiVes the reward. But in cases where no 
such offer for reward is made and in the absence of an offer nothing- 
can be accepted b}? the finder for finding out and preserving the lost 
goods j in such a case the finder has "no right to sue. But to do 
mstice to the finder in such a case this section makes some provision. 
The terms on which an owner can exercise his right of reclaiming his 
property, are the payment of any expenses to which the finder has 
been pnt.'-^Skephard and Cunningham ^ b Contract Act. 

Section 169. 

When the owner cannot be found.— If a man has com® 
into possession of an ardcle i(»aoGently, but by a subsequent change 
of intention, be fraudulenUy retains the article, he is guilty of criminal 
misappiopriation under the Penal Code. 

. ft is the duty of the finder of a lost article to exercise reasonable 
diligence in finding out the true owner or else he might find himself 
in the clutches of the Fenc'd Code. 

Section 170. 

Entire Oontraot.— Where a person does work under an entire 
contract with reference to goods delivered at different times such as 
to establisii a lien, he is entitled to that lien on all goods dealt with 
under that contract , — Miller v.' Nasinylti^s Patent Press^ S C* 

^ Quantum meruit.— wV delivered y an organ to repair, y pro- 
mising to repair it for Rs. loo. y* subsequently refused to repair it 
for that sum, and claimed to be entitled - to retain the organ until he 
fisceived certain reuiuneration for the work done. Held, that as there 
is an express contract it must be performed in itg entirety or nothing 
:can be claimed under it, and there is only room for a quaniti-m meruU 
claim where no express contract has been made, y was not entitled 
to retaiii tiie organ until he was paid .-^Skinner v. jager^ 6 A. 139. 

Bootion 171. 

Element. — In order th at bankers, factors, etc., have a general 
lien, it is necessary that the goods should be bailed to them in their 
respective capacities as bankers, actors, etc. 

How a lien can be created,— A lien can only arise in one 
of three ways : (j) by common law j {2) by express or implied con- 
tract ; and (j) by the general course of dealing in the trade in which 
the lien i.s claimed. 1 lens are of two kinds, general and particular. 
A general Hen is the right to retain the. property for general balance 
of accounts. A particular lien is a right to retain propert3^ for a 
charge on account of labour emploj^ed or expenses bestowed upon the 
identical property detained., Whilst particular liens are favoured^ 
general liens are regarded, with by the law, because they encroach 
•upon the common l&w, and destroy the squ^il distribution of 
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I; be debtor’s, est’ge among his creditors.-— In re Bombay Saw Milh 
Co-mpany^ loo B. 3x4, s 

DIftereiit kinds or lien in tMs Seller’s lien 

{^• 95 )i W Finder’s lien (s. 168) j (j) Liens o£ Bankers, factors^ 
wharfingers, Mtorneys of High Court, and policy-brokers ; {4} Pawnee’s 
lien and (5} Agent’s lien. 

Banker.— “A banker has a lien over Jewels deposited io the 
Bank to secure certain debts . — •Kunhan v. The Bank of Madrm^ 19 M« 
234 - 

Factor.— A factor has lien over property but if be ivants to 
sell it he must prove a contract to that ^UQCt^’^fafferhhoy v. Thomas^ 

: ^ 

Attamoy.— An attorney has a lien over the papers of his client 
for his fees. (Vida v. Shosheet \\\ N, 21$] , Basania 
Kusum^ 4 C. W« N. 427 j Maheshpur v, faiindraj 40 Cal. 386,* 
Mahorntned v. Mahommed, 21 C, 85}. But a pleader has no lien for 
fee {Sreemaii Kmnim v. Kheiier _ Mohun\ 15 C. VV, N, 6S1 ; Nara* 
:yan v, Chdlapali, 33 M. 255). 

Section 11 ’ 2 . 

Difference between ‘^mortgage*’ and *®pladge/’— By a 
grant pr conveyance c-f goods io mortgage, the whole legal title passes 
conditionally to the mortgagee. But in a pledge, a special property 
only, passes to the pledgee the ‘ general property remaining in the 
pledger. There is abo another disrincfeion* In the case of a pledge of 
.'personal property, the right of the pledgee iSTJot consummated except 
by possession ,« and ordinarily, whea that possession relinquished, 

' the right of the pledge, is extinguished, or waived* But in * the case of 
a mortg-jge of personal property j the right of property passes by the 
conveyance to the pledgee, and possession Is not, or may not essen- 
- tial to Create or to' support the titi K'^Fateohand^ s Contrmt Jcf, p« 
3805 . : , ■ , ; ‘ ‘ ; 

There is no reference either here or In ihe Transfer 0! Property Act 
.to the <mpttgag6- or’ hypothecation ,of mavdable pfop-^rcy, for which, 
In England,* provision has bae^ made by the Bills of Sale Acts*-r*. 

■ ’Cunningham and ‘Shephard* s C&nimci dct 4 . , . . , , 

Nold.^-^Inyegard to the expenses which have bsenlncqrred by ^ 
' 'the ^ pledgee .about the pledge, we are to consider whether the}" are ' 
:jnacessary and proper for its protection and preservatidn, or' are merely ^ 
En .the former, then the ph^dger, is bdtmci to reimbitrse them 
to thfe pledgee ; in the latteri iben he is pM bound, to reimbursu them^ 

unless mcitrred by bt^’o^yn expressed 'cir implbd auEhxity.«««.yi^jffy 

.... 
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Section 174* 

Noto,«-~The reason why subsequent advances made by the 
pawnee are supposed to be made on the security of the original pledge 
is thus given by Mr. Story; He who seeks equity must do equity | 
and the plaintiff, seeking the assistance of the Court, ought to pay 
all the moneys due to the creditor, as it is natural to presume that 
the pledgee would not have lent the new sum but upon the credit of 
the pledge which be had in his hands before. 5 Equity Juris‘> 
prudence* . 

Section 175, 

Bsample.-— If for instance, a horse is pawned, and he meets 
with an injury by accident, the expenses of his cure seem justly chaig-i- 
able upon the pawnor, as they are incurred for his ultimate benefit* 
So if a ship, which is pledged, is injured by a storm, and expenses are 
necessary to preserve her from absolute foundering, such expenses, 
seem properly to fail on the owner.— “5'fcory on Bailmentf s, 337. 

For ordinary expenses, see s. 173 and also s, 70,- 

Section 17 

Pledgee selling to himself.— Where a pledgee, having 
power to sell for default, takes over, as if upon a sale to himself, the 
property pledged, without the authority of the pledgor, but crediting its 
value in account with him, this act, though an unauthorized conversion^ 
does not put an end to the contract of pledge, so as to entiilc the 
piedgor, to have the property back without payment.— v* 
The Bank of Bengal ^ 19 C. ,322 (P,C,). 

Ijinutation.— “'fhe period of, limitation for recovering the money 
by selling th^j^roperty is governed by Article i 30 ofthe Uiiiitation 
AcU-^Nimckand v. JagahmiMtu^ 22 C. 21. 

Section 177. 

Limitatioil.*^A suit pawmor to redeem the pledge -is- 

governed by Art. 145 of the Limitation AcX*'*^Yangmim GotUpaii^ 
33M.sd. . ^ ■ ■ 

Section 178. ■ 

Oustody of servant S.— A servant, entrusted by his mistress 
with the custody of goods, pawned them during her absence. The 
mistress sued in trover for the goods. Held that the custody of the 
servim't was not' possession within the meaning of s, 178 of the 
Contract Act^ and that,, if he was to be ■ regarded as having taken the 
.goods into his possession for the purpose of pawning them, the case 
mmh within the second proviso to that section, and that accordingly 
an action would lmt---^Biddomojre v. Sitturam^ 4 G 497* 
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Section, 180. 

* * Note.*- Under this section a bailee may recover damages, %vhich 
might be icr in excess of the interest of the b^iilee himself* S. s8i 
therefore deals with the apportionment of the compensation obtained 
by the bailee under this sect\on,-^Faiechand^ s Conirac^ AcL 


CHAPTER X. 

Agency. 

Section 182. 

Agency. — The subject of “ agency is a most important branch 
of the Law of Contracts. It is the basis of the Law of Partnership ; 
for partnership itself is nothing else than a grant of reciprocal agents. 

The definition of an agent given in the Act is fully correct. But 
the following will, perhaps, give a better idea of what an agent is 

An agent is a person who is authortijed to contract legal obliga- 
tions and acquire legal rights (or generally, to enter into relations, 
Involving rights and duties) on behalf of another person from whom 
his authority is derived. 

Chapter on agency not exhansttve.— Where no assistance 
can be had from the Contract Act or other enactment of the Indian 
Statute Book, and where no custom and usage is to be found, the 
Common Law of England, and the law as formerly administerf?d in the 
Courts of Chancer^^ in England may be made use of to guide as in 
India to the law relating to agency, Za^w Z^ictar^Si iSSg— -qo, 

Tarieties of agents.-— Agents are divided— 

(a) In respect of the, extent of their authority, mto universalj 
general, and special agents. ■ . 

(3) In respect of the nature of the agency ; into mercantile agents. 

(c) In respect of their liability in selling, Into ^ delcredere agents 
. and such as are' not dycredere. , " ’ , 

{d) In respect of the amount of skill required of them, into 
professional and unprofessboal agents., 

General agents again fall into one of the two classes;— 

' A#— Agents who pursue * a deHnite calling as attornayi, 

factor, broker. 

' ^ , Qlaaa' B.«*-Agents permanently employed by their principals for 
a definite -class' of business, , as manager or cierk. . , 

Ag©nt,«rA person ,dde$ not- become an agent ,on behalf of 
another merely beepus'e he gives 'him advice in matters, of .business* 
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Agency is founded upon a contract either express or imniicd bv which 
one of he parties confines to the other the -maMiemeit of^ome 
business to be transacted in his name or on his account and by which the 
other assumes to do the business and to render an account S Tt The 

reoresCTt" authorises the agent to 

Section 183 . 

Note.— According to law prevalent in England full contractuai 
capacit}' "s not necessary to enable a person to represent another so 

as to bring him into legal relations with a third. An infant can be 

apnt, akhoueh he could not incur liability under the contract Tern® 
ployment. But no one can appoint an agent who is not otherwi^e 
capable of entering into contracts. {Anson’s Coniraci.u rco) If 
j^u comoare this section vvith s. li sm,ra then it would be seen tba 
the words “and ,s dot disqualified from contracting by any law fo 
which he IS subject” w-hich occur in that section, have bL omLd 
here. So minority and unsoundness of mind are the oniy bars In. 
capvHCitating a person from appointing an agent. . 

Section 184. 

Agent.—As between the principal and 
third poisons, any person may Decome an agent, though that person 
be a minor or an idsot, » 

Section 185, 

Consideration. — No express consideration is necessary the ar-, 
ceptance of the office of agent being sufficient consideration for the 

appomtm.nt j and this, though it is not cle^uriy expressed, k probably 
what is meant by s. 185 of the Contract AcL^l'agare law Lectures 
' p. 3, A gratuitous agent is iiabie for any loss .sustained bv 

his principal through the gross negligence of the agent . I 
Indtan tarrying 3 Mad. H. C« 449. 

Section 186., 

SIxpreSS Anthority .--For examples of express authority 
sections of the Code of^ Livil Procedure Dealing with Vuhalut^ 
namasr by which pleaders and Vakeels are authorised to act for their 
clients also Remstration Act (IIL of 1877), ss, '3^,33# ' 

panies Act ^ ' Table A. s.s. ■ 4a-5i ; PowerS’^of^Attorney Act (Vil. of- 
'l882j*^See Tagore Law- Lmiurec^ht 1889*90, p* 18, 
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Implied authority examples and illustrations of implied 
authority of particular kinds of ag-ents, partners, bankers, kurtas of 
joint Hindu families, karnavans, Attorneys, masters of shipsy 
betting agents, commission agents, auctioneers, brokers, insurance 
brokers, ships’ brokers, part owners of ships, truiitees, factors, Insur- 
ance agents, pleaders, vakeels, husband and wife. Hindu wife, and ’ 
agents of Government ---See Tagore Lamo Leciures^ J 889-90, pp* 13d- 

Section 187* 

cNot©.*-^As to agents’ implied authority to borrow mde,'-^Fefgu^ 
$on V, Umchand^ 33 C. 343. A husband h only liable for the wife’s 
debt when he expressly or impliedly sanctions it otherwise not.—* 
Girdhari v* Crawford, 9 A, 147 (F. B ). But a managing member of 
a Hindu family is an agent of his minor brothers. — Saroda v. Durga, 
ii C. L. J. 434=37 C. 461. 



i\: , Agenfe’s power. —An agent has iropliedauthority to pledge the 

credit of his principal for what is nr.cessary to the successful manage- 
;;usuaL'V ‘Fq/put;,: the': Vmat ter In -/ahother: f 

-i' every agent who b aiithonVid to co'iiduct a particular business has 

implied autbority to do whatwever is incidental for the proper and 
effective performance of his duties . but not to do anything outside the 
ordinary scope of his employment and duties, — Heramba v. Kasi, i 
C* L* j. ,199 at 2od« ' ' ' 

' ■ ^ ^ B©otioBl 89 , ' 

Bnglisli and Indian 'LaW'Oompair0d*'-*There !s‘ no rule 
of law that an agent may, in a case of emergency suddenly arising, ; 
raise money, and pledge' the credit of his principals for his repayment, 

' , ^Per Alderson^ A : JMotagoreW^ B^'own, 7 U, and 595# No ■ 

such power exisfcSi except in the cases alluded £0 in the argument/ of 
, ^ the master of a ship, and of the - acceptor a' bill of exchange for 
’ .the honoui^ of the’ drawer* The authority of a master of a ship rests, 

- upon the peculiar character of hb office, and affords no analogy to ; 
\ the case, of an , ordinary agent— Hdian. Laws The Indian 
' Jaw. "difers from the above .rule of the English law* Under s. X89 
' ^ of the Contract Act, masters .of ships acting on an emergency and 
■; ordinary agents acting on an emergency stand exactly ■ on the same 
.iooting* . 

;v ; eactioB 190* 

mnpoU$t d&hgariP Bu| there are < exceptions to the general rule, ^ 
r;> ' Under' the English an/agent may delegate his authority in the 

"i < ' -fepov^shg cases,-':t--S6e , 

wnehTOf^^bexjiressiyautbansedta.dasaj' 
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jawfuf cistom"orusa|e ^ allowed to do so by an enactment of . ,v ; a 
or personal confident 'is' con^erLdf'^'^"^*’ persona! ?kil 

fuiiy beaaSimroSvvtlT''”^'*''^ “nnot properly and law- 

sub-a^nt.''^^'^^ principal is aware that his agent will appoint a 
It may also be mentioned here that where an 'jsy«bnf ' 

, also Anson>s Covtmct. ^ ioUowing ratification.-Vide 

Section 191 . 

en,plS'fh;^S 5 ;;;rin !ile''btif“''fhe'f 

clothed with precisely the same cblSati^ns and® arThn. h T 
same duties, in regard to their to do the 

sole ?nA.real^rincipals."~.SVory on A^^ncyX 386.’ 

Section 192 , 

Note. — The sub-agent referred to in thio j 

an, agent or substitute appointed under s. "igA. "^mciude 

between a sub-agent and a substitute is, that bXeen the 
the principal there is direct privity of contract Jh.vl h . “ 
former and the principal there is no such nrfvVv if 
fraud and wilful wrong done by the sub-agent.~Se 7 
Lectures^ ^^^9*90, p, 37, “ ^^‘gore ^ 

There are only three grounds, on which a princioal Ino h, 
ne d entitled to sue a sub-agent employed by his a-ent ^ 
tide, whereby he may follow his property in the finds rf 
agent i he finds it there. The Xond Iround is privl^ ff i’’®. 

Ibe only remaining ground on which a sub-agent could £ ff' ’ 
to account to principal goods sold through the sub-agent if 
something equivalent to fraud. The law applicable tffia unon /ht 
point IS now embodied m s. 192 of the Contract Act 
Baijnatk. i^ C. 573=18 1. A. 78? v. 

Section 19B, 


Section 106 

, Prinoiple.^The maxim of law is '‘omnisraii UaUUo 
tmh%iur ei mandatp ptort acquipamlur” (Every consent wi, 


given fu. 
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•whal; has been already done has a .retrospective effect, and is equiva-^ 
lent to a previous request.) 

Bssentials of rat-iiioation."««(i') The act to be ratified must 
be voidable and not void. (:2) It must be performed by one professing 
to act for another, (j) The person in whose behalf the act is done 
must be in existence at the time of its performance except in cases 
governed by rules of equity. (4) The person who undertakes to ratify 
'must do so with a knowledge of all material circumstances, or with an 
intent to take ail liability without such knowledge. (5) He must also 
be, capable of ratifying the act. (6) When formalities are necessary 
they must be observed >^Evan& an of Agency ; also Ayison^s 
Contract* Ratification must be done to acts done on behalf of the 
v. Girindra, S C, L. J. 458. 


m 

6 ii 

iili 


Bectioti 197. 


®f|;P 


IP''' 


OoBduot of tlia petBOB on •wiiose babalf the acts are 
doiio.-— Collaters! circumstances, long acquiescence, without objection 
and small matters m'iy amount to a conclusive presumption of .ratilica* 
lion.*-^See Prince v« Clarke ^ i B. & C. 1S6. Sm also^ Macradie, v. 
S■y€ffQUdh^ (1864) 31 S, where a man who allowed hi^ wife to, 

have control over certain property and to mortgage it, was held bound 
iby the mortgage. _ ' . , . 

Section 198. • ■ ■ 


fferamba v. Emit i 'C, L. J. X99. 
Section 199 . 


* '■ ^Note.-— The general rule of law is that a principal cannot ratify 
;a'part of the miauthorissiad act by an agent. Where ratificatioa is 
established as to a post, it operates as a confirmation of the whole of 
-lhat- particular ‘transaction of the agent.-~-^S’^ory on Agmc% s, 280? 
Vifhal V. The SBcertary of State for India^ 2d 8, 41a. 


Bection 




Hctc.^Nothing is' saM_ as fo termination ", by elftax of time 
..when :a pedod: is .fixed, for;p.erfor m ing: j;he:.b,usiness , dr. ;as. to . the.,.agehls^ - - 
msolvency, which at all events determines his authority to receive 

A^emy aiso‘ "termmates'^ (i) when the .sub|ect“mattef • " of Ihe 




>gepy. has ceased to exist, ( 3 ). .when the, principal's power drer tha ' 
i- . aub|ect»matter has-qome to an end.'- „ . ' , • ' , • 


V.'f-’' 


BcQtioB ^0^. 
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to the agent, the princioal ra?y^^norrwokr° 

been treated as identical with ^ ruirnf . ‘■ece.aly 

that "an authority coupled with an interest1sTreU™S"'''^"‘'^™’ 

which he owes to hirpri^cipa" or^tolelri n% and** ^ 

due to him out of the proceed, arfin^ ^ ‘^ebt 

has been held to be irrevocable b ' an authority 

appe -Ts to be," said W. We C I in c “ The result 

an agreement is entered into on ' sufficienr^n^^ '’•Sandars, ' that where 
authority is given for Ibe onrno-. If consideration, tvhereby an 
dooM at ihai .uthority, ,„i, Lihorit”? *,33” ‘I” 

Section ^ 05 . 

0.1, „ dr™»,a„. ,.id 3™J"j;rvXl Tw, N. «'“’• 

ihe agdnc. whenever there iran*ex3,” Lr”fni”|,gd „enipensation to 
.hell he oontinerf (or 3pe3 “yifrn. ¥3 

babiy always be the case when '• would pro- 

given by tlfe agent.™ had b'ean 

Section 206 . 

party will have to show tLt^he'^Tufferedflml^acrlw 

in the case of paid agencies it must be presumed, it i, subl^brld* 

some sort of damage was sustained. The question as to whi^rhl^*'’ 

notice given m a particular case is reasonable Spends Ipon the lir* 
cumstances of each case* pctius upon tne cir* 

Section 211. 

^ and the few following sections, deal with the duties 

and iubiluies of agents. One of the several ordinary duties of agents is 

that tney should obey their masters' instructions. The leadini cLe 
on this point is Fmy v. Vowles, z8 L. J. Q. B., aga. case 

Section 213. 

Outyofagent to aocount.--it :is the duty of an agent to 

render proper accounts to his employer irrespective of any contract to 
that ejects And he does., not discharge that dutybyraerelvdeii- 
venng to his employer a set of written accounts without attendinar to 
explain them, and. produce the vouchers by wh^h the items of dis- 

ini Con. ' '' 
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barsements are supported, — Field, ; Atmoda Pershad Roy y, 
Dwarkanath Gangopadhya^ 1. L, R., 6 Cai. 754. 

In order to enable an agent to prepare accounts to be furnished 
•to his principal, he should be allowed to nave reasonable access, at 
proper times and in the presence of responsible persons, to such books 
and papers in the principars possession as may be necessary for the 
spreparation of the accounts. ' 

Section 215 , ■ ■ ■ 

Note.— The section does not go to the length the English 
law does in granting I elief to the principal in the cases covered by 
the above section, Unde.^r the present section, it seems, the principal is 
not allowed to “ repudiate the transaction if he cannot show, either 
that any material tact has bten dishonestly conceal'd from him by 
the agent, or that the dealings of the agent have been disadvantage- 
ous to him. The ab{ ve wholesome rule of the English law does not 
seem to be provided lor either by this or the following section. 

Section 216 . 

Scope* — Section 216 of ihe^ Indian Contract Act is merely en- 
abling and confers upon the principal the right to claim from his 
agent the benefit of the transaction to which the agency business 
related, where the agents without the knowledge of the prirscipal, has 
dealt with the business on his own account’, instead of on account of 
the latter. The principal is free to exercise that right or not* I'he 
law is that where a party elects to adopt a transaction, he must 
tfike its benefit with its burden. He cannot, as is said, both appro- 
bate and reprobate/^ But both the benefit and burden must, for the 
purpose, be attached to an incident of the transaction which the 
principal has afiirmed.— TV. ^oachinson v, Meghu^ 34 B, 292* Se^ 
also 26 B* 689 5 40 C 335* 

/be'-'raad with. s. 'Se^ ■. ' 179 

*71, .'which give exactly similar rights to. bailees.’ Although -under 

^ dn'der:;4 ids r-ai ■ 'pfe 

by^ ■ tet^i fi 

'teceived by blm to the credit of. his client*— 511M0 v, a? ■ 


■H 
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•sums and to pay them.— Ram ^/Ram Dyat, i z A, An 
Ag'ent is liable to the principal even for money received by him oi? aii 
illegal contract.— v. Mid Chand, 25 A. 639. 

Section 219. 

Remuneration on completion.— A clerk who is engaged 
on a monthly salary is not entitled to hb pay when he abruptly leaves 
service during the middle of the manth without tne cousent of his 
'master. {Ralli Brothers v. Ambica, 35 A. 132). On the same principle 
an agent not entitled to any remuner-jtion until the completion of 
the act. But when the agents’ part of the work is complete and the 
transaction f db through on account of some latches on the part of 
th'i principal in that case the agent is entitled to his remua*:;ration.— 
Gobir^d V. y Ellces, 30 C. 202 ; Municipal Corparation of Bombay 
V. C-merjii 20 B. 124. in cases of part performance also an agent 
is ehtiried ic be remunerated, where the bargain is merely that the 
bankers should introduce the purchaser and effect an agreement be- 
tween him and the suitor,— B, Stokes v. Soonder Nath, 22 B. 540. 

SeotioD, 220. 

Not0 — The breach of any of the duties mentioned in ss* 2ii to 
216 would, it is submitted, fae understood as misconduct ’’ within 
ttie meaning of the above section. An agent wno is guilty of mis- 
conduct may also be removed from Kunchun ni a v* 

Siihramanian, 33 M. 162, 

Section 221, 

Note.— s, 217 and the latter part of s, 219. This sect! dn 
likes. 170, gives a special lien only. But see s. 171. For full in- 
formation upon the subject.— See Tafore Law Lectures^ 1889-90, 
2x8-241, ‘ ■ : _ 

Beotioii 222. 

Note. — The principal must pay the agent such commission, or re- 
ward for the employment, as may be agreed upon between them. He 
mu’t also indemnify the agent for acts iawfully done and liabilities sn- 
■cutted in the execution cf his authority.— ,4 on Contract^' But 
where an agent makes a voluntary or officious payment, though for 
the -benefit of the principal, he will not be entitled to -be indemnified 
i\xexdot.^ 2 'agore Law Lectures, tBSp'po, p. 266. Where, however^ 
there is a special contract, which is in itself ultra pi res ^ if the principal 
.adopts the .contract he must ind imnify the agent' against Its burden,.— 

Tagore Law L cture$,jMg-g 9 tP:* 267, and the authorities dteci 
, tijerdn. . . . 
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Section 224 . 

Note.---in the case of immoral or illegal act, an agent can violate 
the instructions of principal with impunity because in such a case if 
he foolishly follows the instruction of the principal he alone would be 
liable for the act and the principal is in no way responsible for it. 

Section 225. 

Hot©. — The English Common Law rule, as it stood before the 
Employer's Liability Ac-: of iSSo, is that a master is not liable to his 
servant for injury received from any ordinary risk of or incident to the 
service, including acts or defaults of any other person employed in the 
same service ,— Law af Torts hy Sir Frederick Pollock t 

Section 226. 

Soop©.-"*-A master or principal is liable for wrong done to third 
parties by his servant or agent, provided the act is done on his behalf 
and with the intention of serving his purposes .— Chunder v. 
Saiish^ 30 C. 207, But it is settled law that “ where the duty ro be 
performed is imposed by law and not by the will of the party employ* 
mg the agentj the emploper is not liable for the wrong done by the 
agent in such employment /' — Skim Bhajan v. Secretary ofSiaU for 
Jndia, 28 B. 314* 

Bight of third party. — The right of a third party against 
the principal on the contract ot his agent, though made in excess of 
the agents' authority, was neverthel ss enforced where the evidence 
showed that the contracting party had been led into an honest belief 
in the existence of the authority to the extent apparent to him,— 
Mam Fertap v, G, Marshall^ 26 C, %oi (P. C.). 

Section 228 . 

When principal Is bound.— A principal is bound when he? 
has, by his words or conduct, induced a third person to believe that 
the agent's acts were within the scope.of his authority,— v„ 
BfQtvn^ 10 B* H. C. R. 3x9* . _ , , - ' 

^ ' Section 229 . 

FrineipaL"^The rule of jaw that notice to the agent is notice to 
'“'the principal has been embodied in s, 229 of ths Contract Act and s, 3 ■ 
, of ‘ the! Transfer of Property Act. It is not a mere question of cons- . 

-rriicfclve notice or inference of fact but a rule of law which imputes 'the 
^ • ''knowledge ‘of the agent to the principal, bt (10! other words)' the 
' extends to receiving notice on behalf of his principal of what« 

■xver- .is'*' .’'material to be -stated in the course' of the ■proceedings.*^ 
.Mamf&lSingv,BalbhaddurSia$A^U’ ' , : 
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■■ '■ '■■Section: '230. 

/ (1) Oontraots made for a principal resident abroad.— 

Where a contract is made by an agent for the purchase of goods 
for a merchant resident abroad, the agent can personally enforce such 
contracts, and, of course he is personally liable for them. But the 
question left undetermined by the Act is can the principal himself in 
such c-ises sue or be sued. To answer this question we must therefore 
refer to ^the rule of English law, According to Thompson v . Damn* 
port, 2 Sm, L. C. 286, it appears that the agent alone is liable. But 
in Green v, Kophe, i8 C. B. 549. Jervis, C J. qualifies the above 
rule, and remarks that it is a question .of intention to be gathered 
from the contract itself and the surrounding circumstances. The fact 
of the principal residing abroad is entitled to some weight, but there 
is no rule of law that an agent is in all cases liable personally where 
the principal is a foreigner residing abroad. Tarhe, B, in Meld v. 
Kemwrthy, 10 Ex. 739» observes that, in such a case, the presumption 
is that the seller did not contract with the foreigner, but with the agent 
alone. 

(2) Undisclosed principal.— The phrase undisclosed prin« 
cipal has two meanings. One is that a principal is known to exist, 
but whose name only is not disclosed. The other i-, that the very 
existence of the principal is not known to ihe other party. In either of 
these cases the agent must contract in his own name, and the general 
rule of law in such cases is, that the principal or the agent may sue or 
be sued, — Peter v. Gordon, 7 M, H. C. S2. But there are txcepuonb 

Exception i* — This rule does not apply ' to contracts under seal 

Exception 2 , — The above rule does not apply to bills of exchange# 
etc, . 

(33 Wbera the principal, tjliongh disclosed, cannot b© 

sued.— -SVe ss. <i and 183. 

PreBlimption.— The presumption created by s. 230 is merely 
a frimd facie one# and may be rebutted.— v. Amtoom^ 17 C* 
449 * 

Section 281. 

Note,— The last portion of the first paragraph of this sectlors 
lays down exactly the same rule of law as is done by s. 23:^. 

The second clause of paragraph i. of s. 2.31 gives a party contrating 
with an agent the same rights against the principal as he would have 
had against the agent j and s< 234. adds a further qualification to his 
rights as against ihe principal— Prewyfi v. Madho^ji, 4 B. 447. 

’231 - of the Indian Contract* Act deals with the rights {a) of the 
principal and (^) of the third party in cases where the contract is 
^fiiered'into by the ’agent without disclosing his • principal. The first 
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dause refers to the general cases where the rule is that the third party 
shall have as against the undisclosed principal the same rights which 
he would have had as against the agent if the agent had been the 
principal. The second .clause deals with the particular esse w^here the 
principal discloses himself before the contract is completed. The 
second dause should be read as governed by the preceding clause. 
The words “discloses himself’’ in s. 231 of the Indian Contract Act 
must be considered strlclly. -^Lakskman v. Anna^ 6 Bora. L. R. 73i=s 
32 B. 356. 

Beotion 232. • 

Note — S. 232 is to be read as a qualiheation of the first portion 
of paragraph 1 of s, 231^ which gives a principal a general right to 
enforce a contract entered into by bis agent, S. 232 qualifies that gene- 
ral right by making it subject to the rjgiits and obligations subsUing 
between the agent and the other contracting Prernji Tnkan 

Dass V. Madhowji^ 4 B, 447. 

Beotion 2 S3. 

Note, — Under the circumstances mentioned in this section, both 
the principal and the agent may be made liable, f, both of them 
maybe sued. It must, however, be remembered that their liabilits is 
seyerai, and not joint.-«*S6e Siovy on Agency ^ s. 260^ Where the 
JendtT docjs not look exhaustively to the agent for payment, in that case ' 
it can proceed against the principal.— v, Gohindi 14 C, W, N... 

Section 284. 

Principle.--*'* A person who has both principal and agent liable 
8, ':inayvlQsq:|iis ■rqra^^ . thein- hy t"; 

inducing him to believe and to act upon the belief, that he is gming to 
hold the other only liable. He has n right of elecdon, but when he 
i^as once elected finally, there is an end of the matter, and hec-mnot 

Scope.— S. 235 of the Indian Contrilct Act applies not, only to thO' 
ease of a person who represents himself to be the agent of another 
|te’'he:;,his5:dp {adthorlty ;;,(rprny:;,|ip 

: fepre$ehfe;;’i;ibe r fe 
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O^S m'id Rcimfi v^ ^anki, 39 C, S03, which cover two kinds of 
case mentioned above. 


Section 287 . 


Noi 3 e.“«»!t is undoubted that a person who deals with an agent , 
whose authority he knows to be* limited does so at his peril, in the 
sense, what should the agent be found to have exceeded his authority 
his principal cannot be mads respoiisible.-^ Russo- Chinese Bank v. 
Li Fan San^ 14 C, W. N. 38 f, P, C. This makes no distinction be- 
tween the case of a general and that of a special agent.-^Ang^odndian^ 
6'<?f2?€'5 VoL L, p, 646. 


Seofcion 288 . 


Fraud of agent.— A master is answerable for every such 
wrong of his servant or agent as is committed in the course of the 
, service, and for the master's benefit, though no express command or 
privity of the master be proved ; and there U no distitiction between 
the casB of fraud, and the case of any other wvong^-^Mackay v. Com^ 
mercial Bank of New Burnswick, L. R. 5 P, C., 394; See also D, Me 
harm Morrison v. S, Verschoye^ 6 C. W« N. 429 ; Lloy^fd v, Grace 
Smithf (1912) Jh, C. 716. • 


CHAPTER XI. 


Beotian 239 . 


Elements of partnership.— The right to control the pro- 
perty, the right to receive profits, and the liability to share in losses 
are the tiements of partnership. These are merely indicia which 
may help a Judge in finding whether a partnership as defined in the 
Indian Contract Act, exists.— a/ v, Shah [{huskal, 27 B. 257, 


Sectiah' 


Note.— the case of D, McLaren v. S, Verschoyle^ 6 C. W, N* 
29 for ellucidation of this section. 


Section ,„ 24 S.. 


Note.— Where a person, though^^not in fact a partner, did by 
liis.actS’and conduct, hold' hinisalf our '*to strangers as such w allows 
V others to do'' it, be ,|s estopped' frorn denying the character he has 
assumed. A man so acting may be rightly held as a partner _ by : 
estoppel— V, Court of IVards^ x8 W. R. 384 P. C. ; - Cohnel 
A. RI Barter W. C/W. N. 313. 
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Seol/ion 246, 


Mote. — So 245 provides for active holding out and this section 
provides for passive holding out but the principle is the same. 


Section 247. 


Note.— The first portion of this section is in accordance with 
English law. The latter portion, “but th«i share of such minor in the 
property of the firm is liable for the obligations of the firm/’ seems to 
go beyond the rule of English law. 


Under the English law, if lie avoids the contract; and has derived 
no benefit f om it he is entitled id recover back any money p^ud by 
him in part performance of W.^’-^LindUy on Partnership, 


Under the Indian law, his share in the property of the firm is 
liable for the obligations of the firm, wh-^cher ne has derived any bene* 
■fit or not. 


:'Bacti0a,::'248r 


Under the English law, if a minor, after he has attained majority 
does not expressly either affirm or disaffim the partners dp, he will be 
liable for d-^bts incurred by his c^j-partners subsequently to that time,'^ 
See Lindley on PaHnership, p 76. 


The Indian law, under thti above circumstances, will make him 
for all obiistit ions incurred hy the partnership since he was 
admitted to the benefits of the partnership. 


The mdior's repudiation of the partnership must be taken subject 
to the provision of s. 64, 


' S0#idn ^2491 


Every pari her stands in the relation of principal and agent to each 
other. ^Each partner may be regarded as an agent of the firm or the 
persons composing the firm; 


The section is in accordance with English law. As the firm is 
not liable for what is done by its members before the partnership 
between , them commences, so upon the very same principle a p:‘rs on 
; who is admitted as a partner into an e^tisting firm does not by bis 
, enfry become liable to the credkprs of the firm, for any thing done 
. before, he' became a partner,— ,, , 


■S» ^^49' has' no appllcatloiri in cases, where, by arrangement ' 
between the parties, a person is entitled to the’ profits of, and liable lot ' 
the debts accruing to and incurred by* the firm before his admission as 

a partnerv-* 5 ^i^izi C« U# R* SI. ’ , . 
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. Boop6.-"«A firm can only be made liable for what is done by one 
of its members on the supposition that the act in question was authorised 
by the other members. Now, as by law they are held facie to 

s authorise all acts necessary for carrying on the business uf the firm In 

I the usual way, they cannot escape liability for any act of this character 

I unless they can show that the apparent authority to do it did not exist, 

j and was known not to exist. But when it is sought to make the firm 

! liable for some act not prtmd facie authorised by it, an actual authority 

1 by it must be shown ,* and if this cannot be done, no case is made out 

against the firm however ignorant the person seeking to charge it may 
i., have been of what was authorised and what was \\Qt,^Lindley on 

Note. — The law, which regulates the liability of partners forth© 
acts of their co-partners is a branch of the law of agency ; and in the 
-absence of any specific upon the subject under the law of partnt-r- 
ship, we must look to the law of agency for the solution of our present 
i question. Each partner is the agent of his co-partner for the purpose 

uf contracting debts and obligations in the usual course of partnership 
business and when this agency has once been established, it does not 
cease as regards third persons, until its termination has become known 
to v. Eduljeet 11 C. L. R. 225 (229). 

Section 253. 

! ' Clause 1 . — The phrase “ joint owners '* must be understood as 

joint owners without the benefit or risk of the doctrine of survivorship. 

Clause The word equally must, it is submitted, mean In 
proportion to his contribution. 

Clause 3. — ^As a rule, there is some express contract to the con- 
trary on this point. 

Clause 4 . — I'he second branch of it does not prevent a partner 
from iccQvering compensation for the extra trouble thrown on him by 
a co-partner who has disregarded the first branch by wilful inattention 

: , Oiaus© 5 .-- As a rule if the partners are equally divided those 

■ who forbid a change must have their ^a.y.’^LindUy on partnerships 

illiif ® lip 

' ' ^ not to render an assignment of a share in a partnership concern iliegal 
^ vC. V. One .partner cannot, by assignment of his share, make any. 
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one else a partner in his stead with his co-partners ; and , therefore 
upon his assigning* his share the partnership ceases to exist, unless the 
other partners consent to accept the purchaser as a partner in the 
place of the latter * — IMd 672. 


Clause 8.-- ‘The retiring partner must of course give notice to 
the other partners. 


Clause 9 .— He may also retire if any express 'agreement or 
contract gives him the power to retire* 


Clause 10.— The executors of the deceased partner have no 
right to interfere with the partnership business, but they ** represent 
him for all purposes of account, and, unless restricted by special agree* 
^ ment, they have the power, by bringing an action to have the affairs 
of partnership ound up in a manner which is generally ruinous to the 
orher partners . — Lindley oi'i PaHner&hip, 


: ,Se:ctioii:254.: 


Clausa 1 , — Under the English law ** tR Court must be satisfied 
by clear evidence that the insanity exists and is incurable f a tern*- 
porary illness is not sufficient .-— on Partnerhhipj p, 57S. 


Clause 2 ,— If a trader assigns all his property except oa some 
substantial contemporaneous p ayment, or substatui^l undertaking to 
make a subsequent payment, that is an act of Insolvency, >and is void 
against the creditors on his insoiveney, simply bee ause nothing is left 
wherewith to carry on the business, whereas, if he receives such assist- 
ance, something is left to carry on the business.— /Cioo Eimt v. Worn 

Tmk, igC. 223 (P‘C.) 


great;:exteittstO:;i,cbver^^ 
2. It also seems to modify cL 7 of s. 253. 


' Clause 4 , — The word “ incapable is perhaps intended ta^meas^i ^ 
permanently incapable/^ and not simply temporarily incapable. 


iRlfiiiliSISilSfe ^of one' ^parfher^with ' wife'-bf 

^ fciSliillSSli: . for ^dis^bladbn^ .of ■ .■Ihe;;'’ 

; L V/;-'. ’ V;" Clause 6.— A Contract betwderf a partner and his co-p?irttiers ,7)^ 
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partnership is dissolved for that reason.~Co^asjee v. LaUbhoy, l A. 

Section 266. 

Public war between 

£."^Ss are respectively subjects.-^fo.y «« 


^ in SLi;:h cases the whole partnership property is liable to caoture 

ana condemnation a-i enemies’ property, notwithstanding one or more 
of the partners may be domiciled in the neutral country -/fiJs. 316, 

Section 257. 

lSrote,,-~It is a principle of the Court with regard to partnership 
concerns that a partner who complains that the other partners do 
not do their duty towards him, must be ready at all times, and offer 

himself to do his duty towatds them.— v, Harris, 1 T. L. R, 524. 

Section 263. 

Mote^— After the dissolutidn of a partnership the authority of each 
partner to bind the firm, an.d the other ri^hta and oblijSfations of part- 
ners, continiifi^ notwithstanding the dissoiution, so far as may be 
necessary to wind up the affairs of the partnership and < to complete 
trensactions beg'un^ but unfinished, at the time of the dissolution, but 
not otherwise.— S. 38 of the Enorlish Partnership Act. See also Hast 
Ha-Ht, II C» L, J, 658? Administrator ^General 
V. Official Assignee, 32 M. 462. 

Section 264, 

S- 264 of the Contract Act is not intended to be an exhaustive 
exposition on the question of notice of a dissolution of partnership,— • 
Chundee v. Hduljee,, I. L, R, 8 Cal, 67S. It is dtfficuk to understand 
precisely what the section actually means. According- to this section 
persons dealing with a firm will Be affected by a di.ssoiution if a public 
notice has been .^iven. In such a case, the Act seems to dispense with 
special noticej which in justice and equity, old customers of the firm 
, ought to be entitled to have. But in Chundee Churn Hutt v. Eduljee 
Cemasjee, L L, R. 8 CaL 678 the learned Judges held that the mode 
of notification of dissolution required in the case of old customers, 
Who^are known to the. firm as having dealt with it, is an express or 
specific notice by circular or otherwise, but, in the case of genera! public^ 
the most effectual public notice which can reasonably be given is 
ifequislte,^See Skewsram Vh RahomutooHahs W. R. (1864) 94.” 
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Saotion 265. 

Where a partner is entitled to claim a dissolution of 
partnership, or where a partnership has terminated, the Court may, 
in the absence of any contract to the contrary, wind up the business of 
the partnership, provide for the payment of its debts, and distribute 
the surplus according to the shares of the partners respectively. 


NOTES ON 


INDIAN REGISTRA'HON act. 


Section 17. 

Scope.— The registration of, a document can only be said to be 
compulsory when it is brought under s. 17 of the Indian RegistraHon 
Act by a Specific Act cf the LtgisUme.-Holmwocd’ s Registrfti^ 
Act-tP. 155 . / 

(a) Deed of giffc-“A hibabimvas although made on the nomi- 
nal consideration of “ a /Aam of cloth and natural love and affection » 
IS merely a <^eed of gift and as such must be registered.— <7o/a»i v. 

Goberdhofie, 8 C, L. R. 441, 

ib) One hundred rnpeeB.^For the purpo se of the Remsua^ 
non Act, the value of an interest that is conveyed is the consideration 
mentioned m the sale-deed by the parties thereto,-^ Vasudev v. JRama 
n B. H. C R. 148; Eohtnse v Shih, 15 W. R* Even in 
cases of mortgage the value is estimated by the amount of the 
principal money without any reference £0 the duration of the relation 
ol mortgagor and mortgagee; or to the rate of the continuance of the 
interest pgj^able.— v. Anani, 2 B. 353 ; Fanchi v. Ahmedulla. 
12UL. R, 444, The words “or m future” have reference to the 
estates in remainder or reversion in immoveable property, or to estates 
otherwise deferred in enjoyment, and not to interest pajable in future 
or principal moneys lent on the security of immoveable property (2 
B. 353 i 5 378}. This view has also been adopted by a Full Bench 

of the Allahabad High Court— Vide Habibulla v, Nakched 

(c) Bcope,— The strictest construction should be placed on the 
prohibitory and penal sections of the Registration Act, which imposes 
serious disqualifications for non-observance of registration. 

An instrument to ccme, within s. 17, (b) of the Registration Act 
must in itself purpose or operate to create, declare, assign, limit or 
extinguish some right, title, or interest of the value of Rs. xco or upwards 
in immoveable property,. To come within s. 17 (c), it must be on the 
f^e of it an acknowledgment of the receipt or payment of some con- 
sideration on account ol the creation, declaration, assignment, limka- 



sr"SS?£“' ■? .s Sr“ 

f property of any Hindu. MahomedaH? 

ra^ula.nv.JVaiadJVuZfudZo^^^^^^ C)° 

Section 2. 

, Soop6‘~Smce the passing of the Indian Succession Act iS6s: 
the Court must look to that Act and that alone, for the law of Britfeh 
India applicable to all cases of testamentary and intestate nerson 
who are governed by this Act. The words “ applicable tfall S " 

fn n °l ^ pre-existing law subject to the exception 

m the s&Uion.^De Sousa v, The Secretary 12 B, L* R* 423. 

Section 3. • ' ■ 

, Minor*— *»The definitfors of minor or minority is only* applicable 

B.T Vs?' succession.-./«I<n« I 


. ■ PART IL. , / 

. ' Section 5* ' , ' - ' ' - ■ ' 

/ Domicil.*— Is a residence at a particular place, accompanied 

.mth positive or presumptive .proof of an - mtmtlon to remain there for 
an'unlimited'time/^ ..There can, be no dqnbt that this is the kind of 
■residence 'Which-, is essential , to ‘domicil, but the conception itself fhay 
perhaps more aCcnrately explalned.as the relation of an mdmduat - 
a particular state wh^ich arises from -his residence within Its limits 
as a member of InUrnaii&nal 

^ , ' ■ : 


V 

■Ilk-'!:-'' 

’Itr'i'.-' 


'■ ■ 
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2 NOTES ON INDIAN SUCCESSION ACT. 

Immoveable property.-The jurisdiction over real or im move. 
sWe property, abstracted from the acts and contracts of the persons 

fl-.! Lifh it belongs to the forum stius alone, which will admt- 
niiter the lex situs in exercising; k.—Foote's Private International 
jurisprudence f p* 200 » 

Movaable property.— Moveables follow the person of the 
ownefandaccordStlfelaw of his domicil governs all transmis- 
sions and distributions of moveables which arise frona an alteration 
of nis personal status.— Foote's Private International Jurisprudence, 

p . 250* 

Section 7. 

■nommil of orisin. — The domicil ' which attaches to a man 
at the moment of liis birth.generaliyspokenofas thedoraicU of ori- 
ain. is in ordinary cases that oi his father; though where a child is 
posthumous or illegitimate the domicil of its mother is necessarily 
taken to decide its Qwn,-^Ibidf ps 55* 

Note —Cases can of course be suggested where the domicil 
must be dL-cided by the place of a child found exposed, whose parents 

are unknown* 

Seotion 9. 

Note.— The domicil of origin adheres until a new domicil is 
acquired.— y. Konnedy, L. R. i H. L. S. C. 307, 

Seotion 10. 

New doinioii--The domicil of origin adheres^ until a new 
domitU is acqatred, and in the case of an adult this change i$ ef ecited 
by a removal to a new place of residence,^ together with an - 

animmmamndu As to the fdctum of removal, it is apparently now 
- settled that iahew domicil is not 'acquirCi until, the tf anisic. ^'iscomplete^ 

' ^ and that, wheu' a domicil of choice is abandont^d, the domicil of ongm 
•- ^revlvLmtila new one is completely s Pnm^e 

' natioml p* S4^- 

, . ’ , Baotioo It. ^ , 

. PmbMe.---The‘ domicil of origin js changed; hy^deja^ia 
' ’ titimBX to-a- home In a niw cotmtryty with an 

ah rnimns mamndk " But In England the unfmm mmmit or 
'‘V' " 'i'Q4\MerUndi' %%' B question of fact for the Caut^^^^hd which naa be 
dminmd with dmcvAip-'tb obviate ,this the Indian 

presuhie dnimusMcn-nendt ftoixi hi^ decfarapoit m Wficing 
^ and hk HOW from one year's residenceiR 

,v ' pm 

WXSSlIrnlmi^SlISfSS^^ 
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Section ig. 

ence of domicil io that coun^ « no infer- 

country does not destroy or abandon ■« a 

consul in it for a foreign State Storv /T ^ fl t>y oecoming a 

ambassadors and formgn ministers retain the^' f ®®ys "^hat 

which they represent f and to which thfv LM'”'‘=‘‘-r^’= 
applies a fortiori to ambassadors same rule 

pp. 62,181, amoassadors.-iyoo^e^ InUrnational Law, 

Section 14. 

In ordinary cases, the domicil of onVin is nf « ^ u 

parents, and during legal infancy it changes with th=.t f 
it is derived. Mr, Westlake points oui- tnaf o ^ "'*’'®** 

be regarded as sui juris for^^the purposes of 

her marriage a nei home found^ednn slh Ttse'fhr" 

would appear to be one of fact and if a ^ question 

marriage^ontinued to rasidTwirh h is or Z r p’arfmr 
t.o occasion to consider it, inasmuch as tLre S b^on 
£0 which the domicil couid possibly be attributed. 1 /^^,'^, Jy.®{ 

Sections 15,|16, 

Note.~A woman when she marries a man, nor only by con- 
struction of law, but absolutely as a matter of fact, does acq^re the 

domiul of her husband if she. lives with him in the country of the 
dorafcil.^ rhe petitioner had the mteation of taking up her peL!„e„. 
aoode with him. and of making his country her pLnanent nome 
But a married woman is rendered capable of acquiring a new d,S 
distinct from her husband’s by a judicial separation.— /^,V, p.6o 

Sections 21, 22. ' 

Note -The Hindu mode . of . computation of degrees is the same 
as that adopted by the canonists and is different from the E o 4 ish dr 
(,mlian mode which is adopted: in. the : Succession Act, ss, 21 and 
and.according to which you are to exclude the propositus, and count a, 
one tiegr^ each poestar and , each descendant lineal' kdrol)omr-d 
.down to the relation whose degrees of distance- frbm' the iroposms lti, 
are confuting. According to the Hindu or Canonist mode 4 fchf 
also called toe chssificatory mode, you are to count ths' prohositus a<! 
one degree, and then count his as many .ancestors as wilt make nn 
the giveii numijsr, taking .each'ancestor, as one degree, and then cOiW 
^ many descendants of th& propositus himself, and of each 'of fhe said 
ancestors, as together' with the propositus or, that ancestor re,b-r,vX 
wilt make up the'giVeri nnmber.—Sarkar's Hindu Lam.. ' 
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.Section 23, 


Hote.—The Hindu lawyers make a distinction between agnates- 
and cognates. 

Section 44. 


Scop#.— A person with an English domicil marrying a wife with 
an Indian domicil is on her death entitled to inherit the whole of her 
moveable property to the exclusioti of the next of kin, Ss. 4 and 44 of 
the Succession Act do not affect the law of succession, but relate to 
the Immediate effect cf marriage on moveable property belonging to 
either of the married persons and not comprised in an antenupual set«r 
dement,— P. G, Hill v. AdtninistraUr-Generai of Bengali 23 C, §06. 


PART' VII, ■ 


Section 46. 


Testamentary capacity,— The only test as to whether a. 
person has testamentary capacity or not is whether -he does or does not, 
know wh»t he is doing. So testamentary capacity does not depend, 
upon sound body but upon reasonably sound mind, A person 'S testa- 
mentary capacity is to be considered with reference to the particular 
will in question. If it Is held that a particular testator had ^capacity 
lo make the particular wil| but not a more complex one, then it Is the. 
duty of the Court also to Bold that the particular testator had. testa- 
mentary capadty-to make that will.— See Sajid Ait v. Bad AH, I3 €. 
las5K22 'L A, lyi. 


Section 47. 


Scope.-^This section is not applicable to Hindu wills, so Hindu ■ 
father has no statutory power to appoint a guardian to his aon -after his- 
death.— 31 B, 4S3. - 


' , ' Seokioa 4S* ■ * ^ 

The amsliBs upon the- person propounding the will' and not upon-" „ 'V| 




'Bavooa'tiotii.^A will takes efect after the deafli 'of the testator.: 'J 
■ Mence a* will can be revoked before the death of the .testator.— ' 

f- % . ^ Ikt Q, W. N. 614* ' ; . ' ; ^ ^ 
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nOT&S on IKBIAH^-SUCCISSIOK ACT. ’ j 

Section ao. 

Sxeontion.*-*The word execution when appHed to a documpnt 
yeans the last ay or syies of acts which completes it. It mieht be 
defined as a formal completion^^^Bhawanji v. Devji^ ig B. 635^ 

Unprivileged will.-.Wills which are not privileged are callS 

(l)<7An unprivileged will must be in writing.and then 
on that document the testator shall sign. But word sign does not 
include signing one’s own name. Neither pen or ink is nfcessafv for 
signature. Where a testator was in the habit of using a name sSmp 
his servant may put in h.s name stamp in the will at his dirSL„Tnd 
the signing would be ooxn^hit.^Niymal v. Sarai, 25 C. 91 r? . 

Mark, —The signature or mark of the testator must be that of a 
caoscioiy pyyn, and not tne result of mere mechanical movement of 
the hand {Kalu y. Nabm^ 21 W, R, 84), Mark is usually the sign oC 
a cross, A mark is usually made by pen or some other Instrument* 

other person,— The person making the signature of a 
Will ror the teyator, is not competent as an attesting witness of its exe- 
cution under the provision of this section {Ambai Pesia^ji, n. B H. 

C, K, b;}. So m a later case it w^s held that where the testator does 
not himsdf sign the will, but some ocher person signs it m his presence 
and by his direction then, besides this other person, there must be two 
witnesses who must sign the will in the presence of the teswator,— /;ii re 
Hemloia Debt, 9 C, 220, But see i C, 150. 

’ Tr diraobioii.— As to what is vide' Krisknu Char 

f^aaa£2i^?,o M. L. J. 209. ’ 

Olause (2).— The registration of a will by a testator and his 
signature to the certificate of admission of execution testified by si^^na** 
lures of Sub" Registrar and of a witness is sufficient under s. «50***«f 
dmar 0 ndrav*KmC 2 j~C, l 6 g\ " 

Clause (5)*^The testator, must first sign, .the will- or put his 
mark thereon or som.e ^one^raust sign.lor the, testator at his direction 
ete*? then tha‘ attesting witnesses, must sign their dames after the 
testator shall have executed ,tne will {fn re Hurra ' Sunder d C* ;I7.) ' 
, It h necessary that the attesting witnesses must either see the testator 
tp sign the wilipr. affix. his mark or must have a personal aokaowledg*- 
meat from dim that the signature or mark is, that of the testator, it 
is also necessary 'that ,£he attesting witnesses must sign in the presence 
of - the ' testator' but It Is not necessary that they must-Sijghcin each- 
other’s presence* . ^ 7 
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Sectionidl. 

0 of iBCorporstion. — ** A will is not necessarily con** 
lestaniertaTy '^otument /wl^^cb is executed and «itlssteds- 
itute as a part c£ itself other papers by mere reference, 
jle is that, if the testator in a duly executed wil! or codicil 
other instrunient or paper, attested or not, the mstru»* 
so referred to becomes incorporated in and forms part 
Htyidu Wtil$ Act^ p* ^ 44 * 

sments.— (/} The documents must be in existence at 
a execution of will. (2) The identity of the paper must 


PART X. 

Section 54. 

Bequest to attesting witness.— A bequest made to an 
attesting witness or to his wife is void under this section. / 0 A 

V. Si&phefii 4 244* 

Bection 55. 

Note.— The Law is the same as that of Eneiand. Vid^ Stat. l 
ViCnC. 26, ss. 16 and ly. 

Bection 56* 

In the case of a lew it was held thfeit a will executed by him after 

his first marriage and before his second marriage and during the life** 

time of hi£> first wife should be revoked by the second marnagei*** 
Gabriel v, Mordakai, i C. 148. 

Sections?. 

Aotnai destraotion.-— Actual destruction or formal revocation 
in writins is not essential in cases oi Hindu i\\,-^yenbayyamma v. 


PART XL ' 

: ' ' ' Seotioa.61. 

of tbic testator.—" The question in exponn 4 ing .^ 
wilt is, nfe 'what the testator meant, bat whsyt is tne meamtig 01 his 
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wor<^s. The use of the expression that the Intention of the testator 
is to ibe the guide, iMiaccompanied with the constant explanation that 
it is -to be sought in his words, and a rigorous attention to them, is 
apt >to lead the mind, insensibly, to speculate upon what the testator 
may be supposed to have intended to do instead of strictly attending 
to the true question, which is that, which he has written means. 
•^Abbott V, Middleton^ 7 H. L. 68. So also in the case of *Vo<7r/o 
Money Dossee v. Denobundoo Mullich^ 6 M. L A. 526, the principle 
has been laid down thus Primarily the words of a will are to be 
considered. The convey the intention of the testator’s wishes, but the 
meaning to be attached to them may be affected by surrounding cir* 
cunistances, afnong which is the law of the country in which the 
will is made and its dispositions are carried out. If that law has 
attached to particular words a particular meaning, or to a particular 
disposition a particular effect, it must be assumed that the testator# in 
the dispositions he has made, had regard to that meaning or to that 
effect, unless the language of the will, or the surroiuidirg circum* 
stances, displace that assumption, also, 9 M. L A, 123; 18 W. 
R. 39; uC.L. 3. 461, 

TaoliBical words, is not at all necessary that any 

technical or aitificiai forms of words should be used in a will. But if 
words of art are used, they are to l;e construed according to the 
technical sense, unless updo the whole will it is plain, that the testator 
did not so intend. So also where technical werds have been used, 
the Omrt has no right or power -to say that the testator did- not 
understand the meaning of the words used, or to put a construefioa 
upon them different from that which has been long receipt d or what 
is affixed to them by law. But if the testator import in the sense 
which the law has impost'd upon them, that inteiition must prevail 
notwithstanding he has used such technical words \n other parts of the 
Succesdon Act, See also Dm Tatini v, Krishnai 

Bullet of Constrution.— The general rules of construciion 
may be summarised thus :*—(.?,) It presumes that ordinary b^chnical or 
foreign words are used in their usual meaning, (j?) Where a word is 
used in a clear and definite meaning in one part of a will or deed- - then 
the ■presumption is that ft means ’the same thing where, when used in 
andther part, ils meaning Is not clear, (j) .To ascertain the usual 
ftieaiiing of a _ word^ the Court may# where it is an ordinary word# 
f'-tphSult'a- diclionary "‘I; and'Wheredt d*s- a^'trchnkal or- -foreign- ■ '--word -iiear-^ 
,-ei^ft evidence# 'unless ,the word is a technical term of English taw* 

, - (4^ Words In a will or deed w|ll be held to be- used in a sense biferent/ 
'-from theJr usqai .meaning under the following circumstances 
when4he context ckarly shows that they are-usedin a diEeteut , sense. 
(b) When they have, no reasonabJe application to the condition df ^ 
. khmgs with reference 't;o-iWhich the will or deed was made^ urdess read 
^ dperent sena©# provided such sense Is one which they can reason- 
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ably' bear, (c) When heing used in a relation to a place of trade they 
have a customary sense different from their ordinary meanings unless 
there is something in the context or in the condition of things with re- 
ference to which the will or deed was made to exclude the customary 
sense. (^) When, being names or descriptive words, they properly 
describe no object in the condition or things with reference to which 
the will or deed was made, and it is shown that the testator or parties 
habitually used them to describe a certain object •’-^Merpyeiation of 
Wills by Underhill andSirahan* 

Section 62. 

Scope. “—Where the meaning of a will is doubtful, in such a cas^ 
the Court is at liberty to have recourse to the evidence of the state of 
the testator’s property j but where the words are plain, no such evi- 
dence is admissible . — Hensman v. Fryer ^ L. R. 3 Chan. 420. “ In the 

case of Charter v. Charier {1874}, 7 H. L. 364, a testator called 
Foster Charter, had three sons, Forster, William Forster— always 
known as William— and Charles. The first died before the testator 
made his will, the second lived at a great distance from the testator, 
and was not on good terms with him, and the third lived with the 
testator, his wife and hiS' daughter Barbara, whom the testator m his 
will called Barbara Forster.” The will appointed my son Forster 
Charter,” < xecutor, left him the house and farm by the testator at his 
death, .made provision for Forster Charter and the testat.^r’s wife and 
daughter ceaf4ng to live together, and directed “ my executor Forster 
Charter ” to pay Barbara Forster ” an annuity. Probate having 
been granted to VVilliam Forster Charter, on a citation to recall pro- 
bate ; — Hdd^ that direct evidence of declarations by the testator was 
not, but the evidence of the state, circumstance and habits of the 
testator and his family was , admissible to show that by “ Forster 
' Charter” the testator meant Charks Charter.— Interpretation of Wills, 
by Strahan and Underhill. See also th^ cme. oi'"' Mmder son- v. Id 

■ ‘v.;./ ■ ' SaoMon 68«‘ ■ ' ^ ' 

, , We 'have seen at the outset that words in a will 

' ’ or deed will 'be 'held' to be used in a sence diferetit from 'their usual 
' meaning under the fallowing circumstances : When, being' names ' or.; 

descriptive words, they properly describe no -object in the condition of. 

! ''things wltb' reference' to which the' will or deed was made^ and It Is 
sh^Wn that the testator or parties/ h?ibitual|y used ‘therd to describe a 
, certain ohjecti The same' rule apples -where the 'words in' question 
'■ fif&t not to the gift but ‘to the object of the gift* ^ If they apply aptly^ 

^ ^./’roooitalh.. 'Person, or ?dass of persons,^ evidence will not be admisaibk 
' '• t0‘'^hbw that the testatoror parties habitually applied the 'worda, 
-improperly to other-' persons or classes bt pmiotm*^Ihiirprgtafhd>ef ^ 
'• =' WMrd^h^^UtlinrhiU dffd Sirahan* But where the 'name or des^’ 





.f. ‘/ii-,-.. '..XiJ. . 




NOTES ON INOIAN SUCCESSION ACT.- 


cription of a legatee is erroneous, and there is no reasonable doubt as 
to the person who was intended to be named or described the mistake 
shall not disappoint the legatee,”— .IFtteawr Executors, p. ugS 


But no extrinsic evidence is admissible, but the Court is to ascer- 
tain the person intended by the contex t of the will only.— iWwdar'* 

Hindu Wills Actf 2 ly 


Iliustratlons.“>-From the illustrations it will be seen that 
there are three kmds of mistake contemplated by the section, name- 
ly (i) Mistake in name, (5), Mistake in description, and (j) Mis^ 
take both in names and descriptions* Prom illustration {^2} which 
falls to class (i?) it will be seen that there is a person who answers to 
to the name but there is no one who answers to the description so in 
this case the description was followed* From illustration {c) it would 
be seen that there is none to answer to the description but there is 
one who answers to the name so legacy is accordingly distributed. 
But in illustration (^i) there is a conflict between the name and the 
description* 


If we give preference to name in that only Thomas shall 
have the legacy but preference is given to description. certainly In that 
. jbe legacy would r 


case Uie legacy would go m 
section whicii to follow, It may be stated as the result, of the 
authorities and as a g^^neral rule, that the name or the description 
will prevail according as it is reasonably certain that the mistake is 
more likely to be made in name than in the description, or mce ve^sst,. 
If, on the other hand, the description is such as to particularise a ' 
certain person, and to have no doubt as to which of two person was 
meant, or such as itself to supply a motive for the gift, the description 
will ^r^^mV^-^-Mozumdar's Hindtt Wills Ad, po 21S* As regards 
mistakes both in name and description the Court should see which 
person Is intended to be benefitted* , , 


Ola^SB of ie^at66B,—“ Where there is ,a‘ bequest 'to a class, 
and the intention of the testator is apparent to include all who- consti- 
tute the class, th ugh by mistake he has specified a wrong number, 
the Court will not allow such an error to have an excluding operation, 
but will strike out the specified Hindu Wills 

Ad,p, Illustrations {d} and {e) prove the same principle*, Ulus* 

.tmtion Xf ) ' shows %vhat' should be the ef ect if mistakes in the desedp- 
■'lion of a class- of legatees take place. \ . 


Baotioa 04 * 


' letter' so. omitted -must be supplied' by the context* 

s In the: illustration’ Jf the gift to bis daughter B would have been Ive 
, / hundred' gold mohurs In' that case his daughter 4 also would have .a 
legac^^of flve hundred gold mohurs, or in other words the wards'gold- 
’ mohurs would have been ' supplied by the Court. But no extrinsic 
" evidence is admissible^ ' ' ; 






■■ 
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Section 65,. ’ ■•.'■K- 

Hote. Where a portion of the description is false but the thing' 
can be sufficiently identified from the remainint^ portion of it, that 
portion which is not correct can be rejected , But in this case extrin- 
sic evidence can be adduced to show that a portion can be so rejected,, 

Bection 66. 

Prinoiple.~«-This section lays down the principle that, in cases 
of ambiguous description, if there are several terms of description 
applied to the subject-matter of a devise or bequest, every such term 
may b’i? material, and if there is property correspondingwith that which 
is devised in every particular, such property alone will pass Xo the 
exclusion of other property in part only answering the descript 
Hendersonh Lnw of Succession* 

Section 67. 

Principle.— In construing a will or deed, the Court will not ad* 
mit direct extrinsic evidence of the intention of the pr^rties, for the 
purpose of • assisting it to ascertain the sense in which the words were 
used, save when after construing the instrument in accordance with 
the rules an equivocation has arisen. Such evidence will ihen be 
admitted to restjlve the equivocation. An 'equivocation arises where 
there are words in the instrument which, though' applicable to one 
'person or thing only, may be applied with complete accuracy, or, 
subject to the same inaccuracy, to two or more person or things in- 
differently. Flare direct extrinsre evidence of indention means evidence 
of the testator expressed to be his intention in some other way 
than b}' his will . — Interpretation of Wills by Underhill and Strahan^ 
pp,^ '42^ 4j* The above is a . case of latent ambiguity because on. the.-, 
face of ihe instrument there is no ambiguity but which the help of extrin- 
- sic evidence ...such ....amblguity.Js perceptible so. the:,priiicipfe .seems, to ... 


^ ^ _ Section 68- 

Prfcoipte.—Mhere, ^ppErenl.'.., 

t.he .face, of the-wil}, the. arabjguitv..k..oaHed. pa, tani ambiguity.* It -.. 
^''■■bae;'bot''b^en''cr^ byeKtrinsic evidence" and ■ so ' ‘extrinsic "evidence'’- 
‘^ds not admissible to- remove ;it.' -The general principle of law that, 
^4ho::3Xltiq^iC:i.|?videnc0:':ls">admiamble':fe.::::the;':"interp 
‘■"Tfie^.only exception J$ that' ^ where the ambiguity has beisn’ caused by " 

/ It may ‘be observed, that the general' rak_uo4er 

- thk rqualificatlors^-^that ■ ■ ■extrInsSc" 'evidence"'"' 

T-appeats; ,iOh thfeffe'ce'"of - ' the';'lii'stni'meiit, ' vdoes:' nc^y -in'' potet of' 'feetj-;- 
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ejgisf: f and that the intention of the party, though uncertainly and 
ambiguously expressed, may yet be ascertained, by proof of facts, 
to such a degree of certainty as to allow to such intention being carried 
into effect. But in cases falling within the scope of this observation 
the evidence is received, not for the purpose of proving the testator’s 
intention, but for that of explaining the words which he has used/'*— 
MoBumdar's, Hindu Wills Act, 236. See also Adminisiraior- 
General v. Money ^ 15 M, 448. 

Section 69. 

Note,— The primary rule of construing a will is that the meaning 
of any clause in k is to be called from the entire instrument, and 
ail its parts are to be construed with reference to each other.— 
(Amir v, Kheta^ 14: M, 65.) 

Section 70. 

Note* — A particular word in a will is to be interpreted by the 
help of other words in the same will. No extrinsic evidence is allow- 
able, But the words are to be so construed that no portion need be 
rejected. If for this purpose any particular w^rd er words can be 
intei'preted in a wider or restricted sense. The same . principle has 
been adopted in s, 71 infra* 

' , . Section 71, • ■ 

Principie,— Where words are capable of a two bold consiructiori. 
even in the case of a deed, and much more of a will, it is just and 
reasonable that such construction should be received as tends to 
make it good,— (See Turner v, Frampton^ 2 Cal, 331), It is a well 
, known rule of construction, that where words are susceptible of 
several interpretations, %ve are to adopt that which will give effect 
to every expressioi^ in the context in preference tt? one that tvould 
ipeduce some of those expression to s\\onoQ*'^Hendersoif s Law of 
S-u€$e$sion* ■ ^ 

' Seotion 72, 

NotS>*— The object of interpretation is to ascertain the intention 
of the testator for his words as expressed in the will. If possible no 
portkfo, of the will is to be rejected if it is possible to reconcile' their 
^ meaning,' But where two .clauses are irreconciliabie in that case 
the, last shall prevail.— ( V'ide s, 75 mfraA 

Bectiou 73 . - - , ' 

' ' , Boop6*---Whefi the subject-matter Js the ^ same -and when it is 
■apparent' that', the ' testator has affixed a particular meaning ; to a 
p&icolar’wordju^ one part of his will, it shall be ^construed to have*. 
^tbe.’^Sam.e rneaning In all other parts of % unless it- violates the. sense* . 


notes on inbian succession act. 


But where the subject-rnatter is different, different interpretation can be 
given .-«*Vide Hmderson^s Law ofSut^cesstm . 

Section 74 . 

Principle.— The principle is that one who has executed a will 
must not be considered as an intestate* So his intention, so for can 
be carried should be carried. 

Section 75 . 

Scope.— It should be seen first of all whether the irrecondliable 
clauses or gifts ate rec.-^ncir!able by the help of rules laid down in fore* 
going sections. If they are not reconciliable in that case of course,, 
the,* last shall prevail. The principle underlying this rule is that 
the ** subsequent words are considered as being the most indicative 
of the testators intention.’*— Vide i\Lozumdar*s Hindu Wills Aot^ 

p. 249* * 

Bection 76 . 

Prinoipla.— A bequest must be certain or capable of being 
rendered certain, both as to the subject-matter and object of it.— 
{Mohun V, Mohun, l S. W. 2oi, Henderson’s Law of Succession). 
So where a true equivocation arises, the gift must fail for uncertainty, 
unless there is evidence of intention produced to solve the equivocation. 
’^Underhill and Strahan^ p. 46. When the amount is not definite 
or the pan of share of a property or thing is uncertain the bequest 
is void. But when the amount or the part or share of a property 
or thing can be any how ascertained from other portion of the will, 
Court should do so, (Vide Mommdar^s Hindu Wills Aat^ 
pp. 252-233.) As regards void bequest for uncertainty 4 C* 

5o8J/3iB,5% 

Section 77 . . 

Hote-^So far as the property comprised in a document is 
- concerned, the condition of things 4 n. reference to which the docu* 
ment Is made is assumed, in the absence of a contrary intertdoo^ to 
. be, in the case of a will the condition of things existing at the death . 
of the testator. . . ' ’ ' - ' 

■ , Prmciplo.—** Every will shall be construed, with reference To 

real estate and personal estate comprised in hi- to speak and 
\ takp -effect as If h had beea executed immedfektely before the death 
' of the testator, unless a contrary inteinlion, shall appear by the wllL”: 

' (/‘W; 4 J,./t Wic.<C. ad s. 24.) In cpnstmmg a deed ;lt us assumed, 

^ 'Un® 'The ‘-cantrary is shown, that the condition of thmg^s In reference 
*’ to which it' was made was the actual condition ' of things' at the ' time 
. itAWas'made*' 'in|. cm^stfumg .a 'will, as far as descriptions 
.property 'in ^he, wiff are concerned, this rule .is 'departed from. Itifc- 
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assuD^d that the testator, knowing that his will would not come 
into eiiect till his death, intended the descriptions of property in it 
to be applicable to the property of his which answered such des- 
criptions, not at the date of execution, but at his death. This was 
always the rule ol coustruction so far as gift of pure personality 
were concerned, and it was extended to gifts of land by s. 24 of 
the Wills Act, l^Zl^—InUrpretaiion of Wills by Under hUl and 
Sirahan.p. 118. 

Section 78. 

^ fftft, in a will, of property described in a, 

general manner, whether by way of residue or not, will include not 
merely all property within the general description belonpino' to the 
testator but also all property which the testator had at hii“death a 
power to appoint by his will in any manner he might think proper 

unless a contrary intention shall appear by the will itself Ibid' 
p.m)- • V r 

•Appoiirb by W^ill.“The testator must have unrestricted power 
of appointing by will, otherwise such property will not come within the 

provision of the section , 

a . Beotion 70, . 

of appointment his section appears to deal only 
with the case of a ‘'power given by the will not being exercised,” but 
it is submitted that it would equally apply to the case of a power 

being exercised but Improperly Law 

€§ssi0n* 

Section 80. , ' ’ ' 

Without any qixaMfying terms.— The expression without 
my qualifying terms ” in s. So of the Succession Act, 1865, refers to 
the bequest and not to the relations.— v, Kkursedbai, 7 Eom, 

Seotito 81 , ' 

. ffi 

Note**— Under the section ‘^*the represen tatiye/^ etc*,fof’ the 
.particular person do not; take the gift beneficially, but hold it as part 
of the estate tfiey represent. The words ** representatives and legal 
■ fepresaWtativo are.: construed to^ mean executors or administrators ; 

. but' in some cases,; .be held’ to mean next«of*km. , The, '.constructions 
^ ihat. the word ''representatiyea^^ does ,not- mean executors 'or' admiais* 
"trators, blit next*of-km, 'applied in genera! where there Is no prior 
Ife'estate preccidbg the' gilt: to a.' person or ,his representatives^--*- 


Ill 

I ' ’k.'i-ftiv'il 

Bt 
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Section' 02, 

Mote, — If an estate be given to a man, simply, without express 
words of inheritance, or if there be added to such a gift an imperfect 
Sption of it as a gift of inheritance it will 5pass he entire es ate 
of the testator.— (jTfz^or^ V. Tagore, g B, L, But where a 

bequest of immoveable property is made to a Hindu wife in 
terms without any express words creating an absolute estate tinder the 
Hindu law it conveys only a limited tntevQsU^Bkobotartm v. Peary, 

,24 C. 64b* , 

Section 83. . 

.Note.— This section safeguards failure of gifts by lapse. 

Bectxoiii 84* 

Note -By tlie English l^w, the general rule is, that where the 
« is ?^ivea in terms that would carry the fee^simple 

fnTand A bequest to 'M and his legal repre- 

seSves." fo “A and his heirs or representatives ” gives the absolute 
the additional words being merely wo^s of Iimita ion. arid,: 
fi oTourchi.sl So a bequest to 4 and the heirs of his body will 
oSs an atolute e^xate.-^iJfendermn', La,v of Successton.) If it 
Sars from the will that the testator had a contrary m ention *..., 
these words are not words of limitation in that case both the peraoris 
named take concurrently. , ' _ . ^ 

Section 85. , ; 

nto qo —A s'ift is made to a class when (whether the donees ate 

indivSvnam.KJornot) it appears from the instrument of gift; 
f it That they are to take as persons earning within a general descrip- 
tten (L . asl true class) ; or (2) That although one general desertp- 
’ ‘ ..-ill nnf cover the donees, vet that the donoi intended them tO; 

X nJtasinSutllS^^^^ of a body of pefsons.™Vide 

Vndi'rhiil and\Sim7mn^ p. ^ , 

'■ Gin to a class -A gift to a class implies an intention to bewfit 
■those who cunstiiute the class and to exclude all others ; but a tO; 
individuaH described by their several' names and descriptions, though 
"Sr^ay together constiute a class, implies, an intention to benefit 
'■ tteiiHadduSs named. ■ In a gift to .a cla » you look to the disenp-, 
■titih enquire what individads answer to, it, and those who, do answei 


beisuest to those only wtio answered the description at the date of the 
’SSStTch intention must be 'carried into effect,--^e«*wn'i 





This is .dear from the illusiration given under 
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Section SB. ■ ■ \ . 

Gifts.— Wherp there are two gifts to the same preson in such a 
case the gift IS c-illed double gifts: They may be divided into four 
classes (a) where the same specific thing is given twice ; (d) where 
the equal quantity b given twice ; { g ) when the second is greater in 
amount than the first and (d) when the second is less in amount than 
the first. Besides, such gilts may be made either in the same instru- 
ment or in different instruments. The general rule applicable in such 
cases is, that where the bequest are of the same thing or are equal in 
amount, and are in the same instrument, the second is to be consi- 
dered as a mere repetition of the first ; but where the bequests vary 
in amount or kind, or are in different instruments, the second is 
cumulative and not mere repetition or substitution of the first.— 
Mo0i/mdar*s Hindu Wills Act^ p. 290. 

Illnstratious.— In Illustration (a) the same thing is given 
twice by the same instrument so it' falls under clause (j). Here a 
specific thing; is bequeathed by tiyo different instruments '(will and 
codicil fliXplanation of the section^ to the same person so clause 
(j) is applicable. Illustration (c) falls under clause (si) because the 
amount is same and both the bequests have been made by the same 
Instrument. ^ Illiutratlon (d) falls under clause { j) because here the 
amount is different, in illustration (ej although the amount is the 
same but the instrument is different (ifide Explanation to the section) 
SQ the legatees take under both the instumem. In. illustration (/) 
the amount is not the same so also the instrument, illustration (e) 
shows that although the nurse should get only Rs. 1,000 yet, the 
intention of the testator being clear to benefit the nurse by leaving 
behind the nurse Rs. 1,000, his intention was carried into effect. . Illus- 
. trktion (h) falls under clause (2)^ Illustration (i) proves the theory 
, of intention. 

Saction 89* 

'Besidnary legacy.— No particular word is needed to consti- 
tute a -residuary legacy. ft it is clear from the words of the testator 
that a legatee should be given a ''particular estate , In that case effect ' 
should be given to his intention,— 4 C* 443 j 5 C.-43S* . ‘ 

\ S@otiba90f ' ' 

' y Hate.— f^T'CSiduary legatee is entitled not. only to every thing 

"■"■;:whfeh’;'is undisposed 'of ■ ibut -also^ tO' -every- -th tngy as regards" which'^the ' 

'dfeposiiion has failed* 
the' section* 

^ SeotiOE a. ■ . . 

’ ; feriiioipte.— In all matters 'of testamentary gifts, the Courts in 

piirsuanca of the 'fundament <d' principles of .coustruedon 'are always 


of - the 

liliiliE: 
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averse to declaring that a gift made by a testator must fail, or evett 
^suspense. That is to say, where the testator’s language «s am- 
btuous obscure or doubtful, the Courts are always in favour of a 
Sstruction which makes a legacy vested rather than contingent, 
or M contingent, will make it vested as soon as possible.-J/o^amdar s 
Bindu Wilis Aci,,p. 312 . 

Section 92. 

Priiioiple.-A will takes effect from the time of the death of 
the testator so where a legatee dies or ceases to exist before that date 
his heirs get nothing under the will. The failure to take effect is 

called laple. But a testator may prevent a legacy from lapsing. In 

oX to do this he must give the property to another person in sub- 
stitution or he must appoint a residuary legatee. But the mere 
Sration that the legacy will not lapse is not sulKciein.™(Viae 
MoBumdiir's Hindu Wills Act, p. 3>^5)’ 

Section 93. 

Joint tananoy.-VVhere realty or personalty is given by deed 
nr will to several persons nominaiton, or to a class of persons vyith- 
oL more "then whether such persons are individuals or corporations, 
X will take as joint tenants : But where there are words ot sever- 
ance there is no joint tenancy in equity. By words of severance is 
Xnt any indication that the donees were intended to take distinct 
Sst. fn case one of the joint tenants dies the remaining one 
tXs the whole state by surv!Vorship.--(Vide Undsyktll ami Strahan, 
oXsao-eaS.) So also in case where the property is bequeathed m 
|mnt-tenancy the legacy does not lapse unless all of them die before 
testator* 

Section 94. . 

Note —If it appears that the legatees are not to take as joint 
tenants in that case the deceased legatee’s share lapses. 

Section 9©. 

Note — thfe is an exception to general rule. To prevent the 
laoseTa legacy under this section, it is not necessary that the linwt 
, £endatit!whois alive at the death of ■ the testator, should be the 
S lineal descendant who was alive at the deathofthe legatee.- 

• Uendirsm'sLa^tsofStieeession. • . . 

-'r-l . SeotiOtt-98.' ■ ■ - 

> ’ ■ Bsauest ' to a olaSa-’-Where ■ a ■ 'bequtst to a ctoss doss not 
biend^aitit the rule as to 

and secondary intention of, testator ♦ l*i caso ^ 

<iSs^CbnsS 5 fing of children' or desrendants, some of whom cannot take, 
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the testator may be said to have a primary and secondary intention 
former being that aii members shall take, and latter if ail cannot 
take then those who can shall do so, and the general rule is that 
:those members of the class take who are capable cf takincr at'death 
of testator. There is no rule in Hindu Law to the effect tfat a o-ift 
inter mms, or a bequest to a class of persons some of whom are 
capable of taking by reason of rule that gift is valid only if it is made 
to a sentient being capable of taking, is void also as regards those who 
are in existence and capable of takmg.—Bhasabati v. Kali ^9 r 
gg2k'-See also Kidney's Hindu Wills 155, , * 


PART Xll 

Beotion 99 . ' . ' > 

Note.— 1 he exception to the section, which deals with the case 
of deferred gifts, expressly declares, that, in case of a gift to persons 
described as standing m a particuiar degree of kindred to a specified 
jodividiiril, the g'ltt is to take efect if anv person answerinti* the des« 
.criptioii comes into existence between the death of the mstator and 
the lime to wnich possession is deferred. Illustrations (b) (c) and 
(d) are examples of gitts deferred ; by reason of prior bequest •' illus- 
tration ie) of a gift deterred “otherwise ,”— Law of Sue- 
cession. 

^ of tMs ssotion to Hindus*— At one time, it 
was thought that this section is not applicable to the Hindus. But 
sitbsequently it was held that it ^vouid be applicable to the Hindus so 
larasitdidimcoatravef^ of Hindu Law,— Vide 

dar s Hindu wtUs Act^ p, 347, 

Beetioa 100. 

Not0«^Sectlcm 100 contemplates' a power of disposition extend* 
ing further time than that allowed by the Hindu Law, and the prin- 
•Ojple enacted by that section did not apply to this-case. 

, Section 101* ^ , - 

, is a restriction, oh the rule as to perpetuities 

under Efiglish law* By that Jaw the vesting of property might be 
•postponed forany number of fives m'bemg and an additional term of 
21' years. after wardSi and for as many months in addition as are eoual 
totheordmary period of gestedon,. exist j and the additional term of : 
21 ; years might be 'Independent or noh of the minority of any person 
toh^QnmM.^HmdmQn*slm&f’'Succmwn, ' ^ 

^ This secdo.n ajiows the vesting to be delayed beyond .the lifetime ^ ; 

wing* Cor the period .only of the minority, of sonie 

.'^1 lad* Sue* Act,— 
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persons born in their lifetime ; and under s, 3 the period of minority of 
persons governed by this Act is 18. The addition of an absolute of 
SI years has been done away with by the section id ^ 

According to Hindu law no one who was in existence at the death 
of the testator can inherit. 

Section 102. 

Principle.-— The reason why a gift to a class, as children or 
the like is void, when it embraces some objects tbo remote is this : 
there is no intention to give to any member short of the whole class ; 
and therefore, if the prescribed limit be transgressed, the whole gift 
fails, because it does not necessarily take effect within the prescribed 
periodJ^ --^Dungannon v. Smith, 12 U. & F., p« 575, Vide Henderson^ s 
Law of SuGces$ionn 

Section 108. 

Principle.—'* It was void, not because it was not within 
the time of perpetuity, but on the ground that the limitation over was 
never intended by the testator to take effect, unless the persons whom 
he Intended to take under the previous limitation would, if they had 
been alive, have been capable of enjoying the estatef; and that he did 
not intend that the estate should wait for persons to take in a given 
event where the person to take was actually in existence, but could not 
take.’*’ — Bmfd v. Westcatt^ 5 B* and Aid. 801 . Vide Emdt}r$on*s 
Law of St4G cession* 

Beotion 105. 

Scope.-^It provides against death-bed bequests to charitable 
uses by persons having near relations. According to the table of con^ 
sanguinity fixed, s. ^54 supm^ such death-bed bequests cannot be made 
by persons having a father, mother, son, daughter, grandfather^ 
grandmother, grandson, gra nddaughter, tirother or sister*— Vide 
Bendersonh Law of ^ Succesdm* Examples of religious or charitable 
uses are given in the illustration* 


; ' PART'XIIL ■ - ■ _ 

, ,, Bectioa 100. . , ' ^ 

Note4-»;*Baneficial Interests In property under wills and settle- 
'fn'mts are ^'eithfftlndefqaslbly vested* -or conditional. An, Interest Is 
in^fesiWy %^ested when, 'akho ugh actual enjaymant may be poyir 
■poped,: the donee hae acquired a- proprietary right to it which is mt 
subjw to condition, 'either, pwcdent 'hr subsequent. Unless/ 
Aherefqire, therterbt'is-pestwtedtothe-llfe of the donee it fe tram* 
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IS 


mksibh on his death. An. ic , 

contingent, or vested subject to be cllvested^f!/"? 

hy Underhtll and Strahan^ p, 

■* ' vJ/ . 

Section 107 . 

the donee h>t“est"^at"^^ '® °"® *" 

spemfted event happens. Such a condition is 

Indent, A contingent interest is onlv tl ^ -u, ® condition pre- 
the donee when the condition is not of 

.dis? riSfpi;" “sL'ts,*” -i™*. 

»L r.-LirSde-s-i^ 

be takei^ away- from the donee in interest is to 

Such a condition is caiied a condition subleaulnf ^ 
subject to be divested is transmissible o^fh!' '^^stedi 

uiii&s the divesting condition takes effect. ^ death of the donee, 

_ When a condition is illegal or imno-'sihu ..f 
wise tuan by reason of the acts or d&auk^s of th'’ " 
3 condition precedent the gift is altoSr “!irf^, 
ton subsequent, the first gift'is indefeaSb e andihe ail “ 

Thus, a bequest to A, if he slnli l^iih I ®"d ‘to gift over is void, 
void altogether. Whereas, had ii be^n worded X is 

SO a gift over to A’, if a, should not h.frsevvhin V 
the gitl to A, would have been absolute and InH f' I, ’"' ““"Ihs 
void, fn the first case tiiere is no vifi- 

illegal Act. In the secotid case rliere i? noTl' ? f ’ an 

: unless he does the act; In bbth cate f-a" 

not allow any one to take advantaaf. nf f“^dids the act and will 

and Sim/M»’s lain of Interpretation of 


part XIV. 

Section 109 , 

illustration where, by*hrLme”^!Ts»wal*DSa K* from the 

are beneficial .nd ^others onerous of which 


are beneficial and others onerouror''burdTOsom="ir“® 
same persmi. not separately and indepe™rv S Vh/ 

blit ocs tfte Hcxt sectiOTi 


to;^sthor:as pne 
,P*.W 




^MoBumdar^s ' WilU, \Aci^ 

Seetion 110* ^ 

Here the bequest.is independent and separate. , I ' 
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Scope."— In this section as well as in s. 107 (supra) the Interest 
is contingent. In both cases the legacy depends upon the happening 
or not happening of certain events. But there is some difference 
between this section and that section. There the legacy does not 
vest until a certain event happens where the bequest is contingent 
iipon the happening of a specified uncertain event and also it does 
iiot vest until the happening of a certain event becomes impossible 
where the bequest is contingent upon the not happening of a specified 
mn certain event. But in this section the bequest also is contingent 
^ipon the happening of a specified uncertain event, but no time is 
mentioned for the happening of the event. In such a ease the 
bequest fails unless such event happens before the period when the 
fund bequeathed is payable or distributable. 




IlliistratioBB.— in illustration (a) the gift is immediate and 
the period of distribution is the death of the tWator. In illiistratior* 
■(/;) the period of distribution is the termination of the life oF AP 
IliustratiortS (c) and (d) contemplate cases where a contrary intention 
^appears from the will. 


Section 113. 


Condition precedent and Bubseqnent.— There are two ' 
idnds of conditional bequest. When the bequest depends upon the 
happening of some event there the condition is precedent. In cases 
conditTon subsequent a bequest can be defeated by the happening 
some event* : ' ' . ' , , 


Scope* — In this section the condition contemplated, is condition 
jirocedent.' So where the performance of the condition is impossible " 
I:he-beqii6$l also fails.' ^ ^ ^ 


Section 114. 


, Note.*-«“A bequest by a testator conditional on contliuiance . 
p;'- ’’ -dE Immoral relations between himself and the legatee is 

jp?-' 'r'.'; ' ■ Saotioji 115. '• .-v ’ . k 

w Vf-.'fe'ubStaafaal opmpliaxioe.—*' Where literal compliance wth : 

H- . . 'thei condition becomes impossible from unavoidable . drcumstances^ 

B| without any fault of the party> it’ is sufficient that It is complied : 

Bivf'K-’kr - ^ as. nearly 'as it practically can be, or as it technically called , 
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Bui: here the condi» 


NOTKS on XliDlAH SUCCESSlOH ACT* 

^ Beotionlia 

Courf hSSoluTed^fToSe conlexfofTh °f “"S'^ 

the testator is effectually fulfilled ^ the will, that the intention of 

condition as a dauL 7co1dwl “ 

in the case of a gift on h ^ 

gift is made contingent must be fidfillp ^ Tn' °" '’'hich tha 

1 ^ha'irtLi^mf s 

L L„L%s£si,:z-‘L.t xsr-”- 

Seotion 117 . 

sectiS°^®'~^^'' dovyn in the preceding 

Beotion 118 , 

Hote.-^It is kind of conditional bequest, 
tion IS condition subsequent. ^ 

■ Beotion 119 * 

- regards illustration (5) the law of Eno-hnd 

aViaarTredeia^r^^^ <=o"dition is norbfnS’ but 

estate Jt is so. in illustration (d) both A and B take 

1 thlvl du£| 

tne iitatime or C in that case the survivor would take fhf» whnfi 

^tate. But here both and B died during the lifetime of ^ 

the estate .s not divested, and as such the represeSv^ of ^ ar d 

wThe V" Changer ‘S- shares. ^As 
> r ^ ^ir John Leach said: “The vested 

Interests first given by the will are, by the form of the expression 
only defeated In case there shall be st^me, or onej and not alf of ■ the 
children living <at tne mother's death ; but that even did not happen 
lor there was not one child Hying at the mother's death. 
v^Pearsonf 4 Mad* 4it. Vide Henderson's Law of Succession. _ 

Npta.--*<fln order to divest a vested estate or interest by 
ovefj the vary event must happen ,* or in other words, the conditioii 
fuifiOed. * (ffendersan's Law of Successiohi) Here 
also the ulterior bequest is 'dependent upon a condition subsequent 
^ aistinguishaa from condition precedent. If the specified cohdition- 

' happen jn that case Che estate will be divested* - * ' 

provision purporting to divest in certain events a gift once 
. not favoured^ by the Court, which will be astute to find ' 

^ other e3tpression$, making it 'doubtful whether the 'document should ‘ 


‘fe’' ■■'■• 
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^2 

hz interpreted literaOy, in which case tha gift over will be restricted 
to the happening of the contingency before the first gift is vested. 
In particular, in gifts by will to the children of a tenant for Iife> 
with a gilt over if he dies without leaving children, the gift over will 
be restricted to the case of his dying without having had a child 
who attained a vested interest. 

Where, however, the instrument will not bear this interpretation 
then the gift over will be strictly construed, ar,d will not take effect 
unless the exact contingency is indicated with certainty and actually 
Happens »’*--^Interpreiation of Wills by Underhiil and Strahan. 

Section 120. 

IliustrationS.-«««!n illustration {a) the performance of the con« 
dition is an impossibility and in illustration {b) the condition is 
CJontrary to public policy. Here the gift over cannot take place so the 
bequest is not affected, 

Beotion 123. 

Note. — Here the condhion is condition precedent but the perfof» 
imance of the act is indefinitely postponed. 


PART XVII, ‘ 

Beotion 125, 

Note, — Where a testator leaves legacy absolutely as regards 
hh estate, but restricts the mode of the legatee’s enjoyment to secure 
certain objects for the benefit of the legatee, and where such oWect 
fails, the absolute gilt prevails, and does not fail into residue.— (3 Cal, 
553 1 Kinne/s Hindu Wills Act.) The principle upon which 

this section is based, is that a Court of Equity will not compel that to 
fee done which the legatee may undo at the tie%t mommi.^H0ndisr-> 
mn^s Zam of Succession^ 

\ ' SeotioD 126, , , . 

Absolmte gift.— “This section ^contemplates cases 'in which 
, there is/-^ bequest absolute in form, andlhon a revocation or quailfi*.' 
ijationpf it for purposes which laiL As such bequests, thh rule ,Ts,. 
- that, ^'if a testator leaves a legacy , absolutely as regards his estate,. 
,fept rwricfs the mode of the legatee's, enjoyment of it to secure certain 
objects lor the'’ of the jegafee upon failure of such' -objects,, 
the absolute^ gift ptevaMs*^(C&mfbeMy^Brownrigg/i FkilK jqr.) 
^But If there 1 s no absolute gilt, as between the la^tOe ahd^ the 'estate, , 
feut 'pafdcpiar. modes of pn|oyment are prescribed, .and thoise mode of ' 
^jbyrnent'lalV'the legacy forms part of 'the testators estate, as not: 

: tewh-ev^nt, been given away from ^ it, In the latter case, 
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trie oeneht ot the leeatoe a<! tn tho iT i ‘unner, tne jiurpase is 

the directions and rlstrictionl are to^ ^ 

no longer part of the testator’s estate biit ^tr applicable to a sum 
Jegatee.~[io,.rf lo™ f 

55 Q-‘’-Xo^umday, Bink ^ 


Section 128. 


if » I.Bfey »,Blven ?o » SKniVbrTO.t'1'c°<St'fhe*S*’' ™'' 

m that character and this presnmD^knrr-f 

thing* in the nature of the Iej?acv or cirrnm«r by ' some 

Whether it can be rebutted by Urol 

am of opinion that the evidenUis not admit“’hV I 

for this reason, that s. uS leaves no\ooir for f <^c»uptry, and 

language is peremptory ; it is not left to the Court t^S^'I'h ri?® 
the legacy was g- yen to the Dersrm noTr»,^r1 t > decide whether 
It is assumed tha tit was sS given nn? ll *’« character as executor. 
Macpkerson, % p, 83 ( 87 ). ^ ^ ^ prohibition followa.’'-.Per 


Section lirS, 

DiffsTent kinds of legacy. — Legacies are of two kinds. 
ii) General (2) Specific, 


tesWSur, distmguished from all others of the same kind bft k « 


(2) Specific /egacy,~Where a testator bequeaths to any person 
a specified part of his property, which is distinguished from all other 
prt of hw property, the legacy is said to be specific. In other words 
a iagapy, IS specific, ^vhen jt is a bequest, of a particular thing, or sum 

of money or debt as distinguished from all others of fthe sime kin” 

.The Courts are rather averse to construing a legacy as specific, Ss 


/Section -ISO. 


infentidn of the testator to bequeath the identical 
stMk.orfund, . m that case the bequest would be specific. But m 
wder to construe ,a bequest as. a opecific bequest the intention of thV 

test^lor ntju$t be vary clear, ' ; , - , . , ^ 
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HOTES ON INDIAN SUCCESSION ACT. 


BeotioialEX. 

Mot0.--““The mere possession by the testator, at the date of the 
will,' of stock, etc,, of equal or larger amount than the iegac\^ wlii not 
make the bequest specific, when it is' given generally of stocks or 
annuties, or of stocks or annuities in particular funds, without further 
explanation for the testator might mean only to direct his executor to 
purchase with his general estate so much stock, etc., in the fund des» 
cribed, and therefore that clear intention, which is requisite for making 
a legacy specific does not here exist, if, indeed, it clearly appears 
from the context, that the testator meant to bequeath the identical 
stock, etc., he was possessed of at the d.ate of the will, such manifest 
intention will render the legacy specific, although the testator has 
not expressly declared such intention, nor expressly refer red to the 
stock, Thu^, if a person having £1^(100^ three per, cent, consols,, 
-bequeath ;^i,ooo, three per cent, consols to trustees, in trust to 
sell the benefit of the legatee, the bequest will be specific ; the inten* 
don being manifest, not conjectural, from the direction to sell three 
per cent consols, that the - testator referred to the stock he then 
had /^— on E^eezHors, pp. j Mozumda/s Hindu 

WUh Actf p. 486* 

Section 132 , 

Hote,— Here the direction is looked upon as a direction for the 
mere con\’-onicnce of the estate.— Jagore Law Lectures ^ p. 280.. 

Section 133 « 

Note,— A genera! residuary clause is not the less general be- 
cause it contains an enumeration of some of the Items ol which it may 
consist, and the articles enumerated will not be deemed to be speeH 
licaliy bequeathed ,— Law Lmtitres, p. 281. 

Seotiom 134 , 135 . 

Not6**^ln case of property spedficaUy bequeathed to two or 
' 'more persons in succession^ it must be retained in the form In which 
the testator left it., although it may be qf such a nature that its value ^ 

^ is continually decreasing, as In the case of leaseholds- or annuities for' 
tho’ fife of a third person; where It might happen that the bounty 
-tended lor, the subsequent taker might be defeated 'by the first taker 
jiving as long as, the term ol the lease or annuity lasted. 

^ But where property comprised In a bequest to two or more persons ' 
"In isnccesslon Is not specificafiy - bequeathed, 'the Indian Succession ’ 
'Act, following what is konwn as the rule In Mme v*'Lord Darimmfk^ 
TO. TS7, provides that In the absence of -any direction to the contrary 
it shall 'be sOld;and the proceeds of the sale invested in such .securities, 
as.the Higli-Cpurt raay,,by anygenferai rule ro be made from 'time' 
,tatime,:au|hqnse or 'direct, and the fund thus • constituted shall -bf - 



NOTES ON INDIAN SUCCESSION ‘ACT, 

•enjoyed by the successive legatees according to the terms of the will 

“hi Jh3e‘,r5s * 

lathered from the will thi fh^l f expression can be 

existing state, the rule must be applied^^ ^fhe mL? 
direction to convert will not orrSiirlpt* absence of any 

Where, however there is an ini^ ^ I • application of the rule* 
is to be enjoyed in its existing state property 

Law Lectures^ i88<^f 'g, 2 %i, * emjoy€d»««»«7ht^<3r^ 

Bection 136 , , 

specific legatee has the advantage, that if the assets 
are difficient, he takes the very thino- t! ^ * I assets 

abatement. On the other hLd> S 

the legacy falls aitogether.-^.«*.,„„-s La^ o/jJLSL, p 

Section 137. 

Note. — Where a testator beaueaths a rprtain .,f . 
or a certain quantity of any other cLmodity.'and refers to a pS 
culat fund or stock, so as to constitute the same the primary fund or 
stock out of which payment is to be m ide, the legacy is said w be 
demonstrative. In other words where specified property is given Co 
the egatee the legacy is specific , where the legacy is d'mctel lo be 
paid out of a specified property it is demonstrative, Demnn^^trative 
legacies are specific in one sense, and general in another .^Tperific Is 
being given out of a particular fund, and not out of the estaSarge 
general, as consisting only of definite sums of money and not mSt’- 
mg to a gift of the fund itself or any aliquot part of it. A dlrllll 
trative legacy, too, is so far specific that it will not be liable to Xfe 
with genera! legacies upon a deficiency of assets. It k liable to 
abate, when it becomes a general legacy by reason of the 

failure of the fund out of which it is payable, VVhera the subiW 

matter of a specific bequest produces mcome. the bequest carries the 

income accruing from the date of the testator’s death, for the specific 
legacy^ vasts from the time, A demonstrative legacy however, does 
mrry income or interest from the testator’s deBth.--^Ta^ore lam 
' lectures US 8 f)i^ p, 283. If the fund out of which the demonstrative 
legacy B to be paid fail, the legatee will not be deprived of his legacy 
■ I’eceive it out of the general' assets,— 

. Section 138 * ■ ' ' ■ • . : 

/ba legacy to C is dearly demanstrative* 
while that to A m specific. In such a case the specific legacy must be 
.paid first, and the other out of the rsaidue. If - the residue be ifisulBr" ' 
Qtmi the balarice'ol the' dmonstrati^ legacy must- be -paid out- of 

- ' ' ' ' ’ m ■ 
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the, s>-eneral assets of the testator*—* ¥ide Lm^ Lectures {z88^) ^ 

p. s 85 « 

PART XXL 
Beetion 139* 

Hote.— It may be noted that ^vhere propertv is specifically be* 
queathed, and after the eK:ecution of the will the testator sells it, it 
IS hereby adeemed, and should he purchase it asfain before his death 
it will not g’o under the description, — {Underhill, p. 122 .) Ademp- 
tion is a mode of implied revocation d’ The distinction between adem« 
tion and revocation chiefly consists in the fact that, although a will 
can be neither %vholly nor partly revoked or abandoned by words, 
parol evidence is admissible to establish either a total or a partial 
ademption of a legacy/^ To revoke is to destroy ^the operative power 
of tlr» instrument’ by some act done with the intention of destroyiojT ^ 
whereas to adeem is not to destroy such power, but to withdraw the 
subject of gift from the operation of it, thereby rendering the power 
inoperative with respect to any particol ar gift* 

^ In ademption again it is immaterial whether or not the testator 
intended ^ to adeem the jTift, Thus the question is, not one of 
construction of the will, as It is in revocation, but of construction of 
an act in no respect testamen tar Hindu Wills Act ^ 
p, 5CO.) It is 'in fact a consequence of the very ' nature of a specific 
legacy that this effect takes place. If the subject-matter of the legacy 
m only partially e%tmguished there will be only a partial ademption* 
The principle of ademption does not apply to demonstrative legacies, 
for on the failure of the fund out of which the}’ are payable, tficiy are to 
foe paid out of the genera! assets ,— Law Zeduf^Bs (iSSfh P» 

Section 140, 

The fund out of which demonstrative legacy i$' to foe paid 
is merely the primary fund out 0 I which the payment Is to foe made* 

• ff.that fund falls it is to be paid out of the, genera! assets* 

T; •/' ' SeotioBa’ 141, 142, ' , ' 

Nota,— *Ifa pordon'of an entire fund or stock .be specifically 
fe^ueathedi^ the receipt by the tf sfator , of a portion of dip fund of; 
lsSlock,..yil..oparate....<^^^ only- to.,,tha::4xtent 

. 30 received ? md the residue of the fund at stock will be^ applicable to' 

disjcliarge 'of the^ specific legacy*“^r%w^ Law Lectures 
‘ 

• ‘ ' Section 143. i 

Although all cases of ademption arise Tram a supposed- 
the intention- of tb^estator, It has been said that the only. ■ 
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rule to be adhered to is to see whether the subject of the specific be- 
quest remained in specie at the time of the testator’s death, as the idea 
of discussing the particular motives and intention of the testator in 
each case in destro^dng the subject of the bequest would be productive 
of endless uncertainty and confusion. Thus, If stock is specifically 
bequathecl the legacy will be adeemed, if it is not in existence at the 
testator’s death. There will be an ademption pro tanio if part of the 
stock specifically bequeathed has ceased to exist,— re Lava 
Lectures (/< 5 '^ 7 ), p. 214. 

Section 144. 

Note. — The illustration to this section shows that the specific 
kgacy must be paid at all events and so much of the demonsirative 
legacy as cannot be paid out of the specified fund is to be paid out 
of the general -lissets of the testator. If after paying the specific 
legacy nothing remains for payment of demonstrative legacy, the whole 
amount of the demonatrative shall be paid out of the general assets. 

Section 145. 

Note.— Vide Note under s. ■ J43» 

Section 146. 

Note. — Note under s. T 43. 

■ Section 147« 

Note,— in ger.eral, a bequest of ^goods in a particular place is 
adeemed by their removal to another place.— v. Symimds^ l 
Bro. L, C. 128 N*j But a romovai cf a thing specifically bequeathed 
for temporary purposes as for repairs, or for safe custody, or preserva- 
tion from fire, will not opefai'e as -m ademption. Nor will wrongful 
conversion by a third person defeat a specific legacy given by ^ the, tes- 
, t^tov *>^IienaersQn^s Law ofSuicession, 

’ • ■ ' ' Bectioii 148. ' ' 

r Not©--— “ it must be a question of construction whether a locality 
' referred to is essential- to the bequest or merely descriptive,’’ The 
■’■natufa of the' place is some times a criterioti. In flhistration (e), s.’j£4? ^ 
hr Instance, tfie reference to the locality is purely descriptive because 
• the goods could not be ■ intended io remain indefinitely bn board the 
ship,' and therefore their remaVa! to a waMiourse where they 'are ta 
remain till' his death,- would not operate as MQmpilon,--Mommdar*s 
‘Mindu Wilis Mender son Law of Succession* 

• ' • “ ' ^ Beotiop 150. , ■ ' • 

Nate.-^^* There is no. ademption where a .thing specifically, 
bequeathed 'uud^rgues a change between the 'date of the. wiU and tfer ^ 
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|estator*s death j and ,,the change takes place by operation of 
or in the course of execution of the provisions of any legal iristrument 
under ^vhich the thing bequeathed was held, as where stock specifically 
bequeathed is changed by Act of Parliament or by Act of the Legis- 
latures of lndmJ**~^Tagore Law Lectures (1887), p. 286* 


Section 151. 




Mote.—In such a case the presumption is that the testator had 
no intention to change description of the bequest and in the absence of 
any such presumption, the legacy is not adeemed. 

Section 152. 


"M 


Mote,-— Here the intention of the testator is to keep that stock so 
that St may be the subject-matter of tbs specific bequest. 

Section 153. 


■■ • *1 


Mote.— The rule of English Law is that a legacy once adeemed 
by sale will not be revived by a purchase of a similar stock by the 
testator, — (Benderson*s Law of Siiccession,) But this section has 
been framed in accordance \vith the dictum of Lord Taibot (in 
Partridge V, Partridge cases, Temp, Taib, 227) to 'the effect that 
If the selling out stock is an evidence to presume an alteration of, the 
intention of the testator, surely his buying it again is as strong aa 
evidence of his intention that the legatee should have it ‘again,”--. 
Henderson^ s Law of Succession, 


PART XXIL 
Section 154. 




Mote.—” S, 154 of the Indian Succession Act, it, is to be observed,', 
refers only to pledges, liens, or incumbrancas created by the testator 
himself, ,a¥id .a periodical payment in the nature of land* revenue or in 
the naiture of rent is declared not to be a,n incumbrance within the 
meaning of- the section* In England, a distinciion was -made between'. • 
charges created by the testator himself and liabilities hicidpt to the'.: 
thing .bequeathed. 'From the former, the legatee in England wat" ' - 
-As regards latter md$ ss* 156 & 157, infrd* : 

Beotian 156* , 'r; , 




entitled ad exoneration*^* 


........j,. 

thb purchase-money, his heirs-at-law, or the devisee of the landgufchased,. 

yntiiled to have, the estate paid for by the executor and ad^ - 
mip^tratdr.- ^^OtwhereTha vendor has a good tide, the devisee, if he - 


.p#y ribr ‘the dstatepmay. call upon 'the executor, to reimbarstt him from 
the pefsodai estate/WT4gi>re Law^ Lecim^s, (iMy), p* 294. .. ^ 




\d A > ^ ‘ ' ' < 
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PART xxin. 
Section 158, 


251 


ff the state of the assets will arvv if 2ucb anicle. 

!S not in genera! terms or in other words here th!. h» bequest 

so it must all if A had no carriage horses S the t' 

‘•In Evan, i^ipp, 6 Mad. lir Tohn r - k ^is death, 

gift of my grey horse ’ will nass fbilrb 
grey, if it be found to have bew the tefator’s intenH™ th* f f 
. pass by that description ; but if the testator ha« nn should 

is not to buy a grey horse. 


part XXIV. 

Section 159. 

bequeathed to a legatee, trf'ffor r 

-g;rdedT;b:£S4^?t 

are used still' it refers to'’lfJfprSucfng^®rrms‘^ai^^^^^^^^ ” 

tration c) as well as the case of Eemafim v. No6it CW f C 

Bite .£. tar. ., .ta 


PART XXV. • . 

Section 160, 

' Hrot@*«f-Tftere ij a marked difference between this section and 
the previous one. An anmiily may be^perpstual, or for life, or lor 
any period of but the prostimpdon is that it js'£or1!fe. ' Bof 
contrary mtention in the will-will change its character* 

_ ^ SeotiOB, 161 ^. ‘ 

for the sole benefit of the legatee- ' 
.but with^ a direction that ^he^is to enjoy it in a particular manner. In 
such a case the ganeral principle, that where the purpose, of a ffift'k 
,for the sole benefit of tha donee himself, .he can claim the gift without 

applying It to the purpose” is applicable. (Vide Ifmiitrsm's Lap 
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■ ofSuGCSssion ; WiUiam^& on Executor^ p» loth Edition.) This 

section is also based upon the well-known doctrine of equity that 
^‘equity will not compel to do what the legatee may undo the next 
moment.*^— (Vide ibid.) This rule is so jealously observed that, 
even where the testator positively declares that the legatees snail not 
be permitted td' receive the moaey, the Court will hold such dedara-^ 
tioii as in operative. [^Re Mabbett{i^gi) i Ch. 707]’^ — Vide 
ddr's Bh'Eu Wills Act, p. 55*2 ; In re Robbins (iSpb), 2 Gh. 


liiustration {6j.—-Here the legacy is a vest A legacy and as 
such 6' having vested ijjterest in it, it passes to his representatives 
after his deatlK-“-^a/^y v. Bishop f 9 Ves. 6. 


Section 162 . 


Abatement of annuity. — “ The reason is, that the testator, in 
the absence of clear and conclusive proof “to the contrary, must be 
deemed have considered that his estate would be sufficient, and 
conseqefitly not to have thought it necessary to provide against a 
deficiency by giving a priority, in case of a deficiency, to some of the 
objects of his County^* .(Mtlhr BuddUsiom^ 4 Mac, and G, 523#)' 
’ .So the annuity and the gener.-tl legacy will abate proportionally, “ in „ 
such cases a value is put upon the annuity, and then a propord^nal 
sbatment Is made between the annuitj and the legacies, and then 
the annui^arit {although it is only a life anmiity), or Ins representative* 

' if he- be dead, is entitled at once to receive *a sum equal in amount to 
' .|he valuation so &bBXQdJ^*-^Mojumdar’ $ Hindu Wills Acif p. S33* 


'Vaiiiatioxi of annuity.-— Th a " value .of annuities is to be 
■ ascertained thus according to English law. If all the annuitants be ■ 
living at the period of division, the value must be ascertained at the 
death of the testator, if they be all dead, the value must be taken to - 
foe the respective amounts of arrears j but if some be dead .and others 
living, the value, as to the former, will be taken at the amount of their 
^ . arrears,; and as to the latter, a|_ the ' amount of their arrears added "to 
' the'calculated value of ‘the ; future payments/*— v.Buihy^ - 2 ^ ' 
3S3« ■ . ' , ' , . , 


. ' . ' • . ‘ Section IQB. ■ , ' , ■ : 

Ilie.generai rule iS| ':i.hat ' ' if. ' there: be : a .clear.: gilt' 

1 '^‘Bfe-bterest and; of a reversion, and estate proves insufficenl:, eadi - 
, : .and.;, .the;: ; ;.revetmoner,.- , fote:!.the loss':ir8::£:.' ' 
propd'rtioh, tq'his Interest j but that if' there Is a gift of ah annuity and 

-r'M'to^-rpduar 
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part XXVI. 

Section 164. 


3 * 


to his crtditor a legacy equal to.^or exceedin ® debtor be<jueaths 
it shall be presumed, in the absenrp ‘rf . amount to his debt, 

intention, that the legacy was meant r '**’?' ‘''*'™®don of a contrary 
of the debt, but that^ ^^dsfaction 

debt, it shall not be deemed a narr *han the 

however, though it has long pr^ailed ^has 

several eminent Judges, and the Couris in censure of 

lay hold of any minute circmmstances inclined to 

Iiaw Commissioners’ Beport — i 

have departed iron, the Eng-iish Ipw wh^r^ ab elsewhere, we 

us objectionable in themselves, or espr cia^v to 

all things we have aimed at givin? Above 

words of the testator, without erJdeavoormo- J the 

that which he has not done, or said, for biniteif!” 

Seotioa 166, 

Law OommisBioaers’ Eeport — “ We i«,» n 
discarded the rule of English iaiu rh-/ i bke manner, 

legacy to a child and aftfrSrdradi^^V.s a n , ^ 

thereby advances the legacy. We have end^vn” 
the law in tiiis respect as to orr-vem ,r/®^,‘-"<^?'*vourea so to frame 

which in Engiand^requtri defb kndnr’oT ii^^^ m 
discretion, the prosecution of -a difficult enfnivl ^ f 

of parol evidence of the intentions of the testator.” ’ admission 

Sectioa 166, ' 

' Note.— “ Ag-ain, while in England, where a narenr „ 

legacy to a child and afterwards, on marriage S d id or 

be presumed VbfireaI?SV'"^^^ provision wiU 

less, a satisfaction is Jo, 'of the^ljacj, VIStlndkn^SuccK^ 

Bton Act no bequest is either’ wholly of pakia^ aSd or | 
by any siibsequent provision made by sattieme4. or dherSsf unon 

the legatee. Ihe reason for the departure from the Eno-iish 
. haveaiready been referred.to in the^eSt Voted EoSiport 
of the Law Commissioners.”— %o« law Lce^rts (1887), p, 
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Election.— '' * Election ^ may accordingly be deli ned to be ^obli- 
gation imposed upon a party to choose between two inconsistent and 
alternative rights, or claims,' in cases where there is clear intention 
of the pifrsori, from whom he derives one, that he should not enjoy 
both. Every case of electioHj therefore, pre-sopposes a plurality of 
gifts or rights, with an intention, : express or impled, of the party, 
who has a right to control one or both, that one should be a 
substitute for the other. The party who is to take has a choice ; 
but he cannot enjoy the benefits of both. ^ — Storys Egiiify *furis*> 
pfude'iues ” Mojumdarh Hindu Act^ p. 542, 

Principle.— The doctrine has been thus stated and explained : 
He who accepts a benefit under a deed or will must adopt the whole 
contents of , the instruments, conforming to all its provisions and 
renouncing every right inconsistent with it, — Ta^oro Law Lectures 

{x 88;), 353* 

Bisappomted legatee.— In iikistratiao tos. 169,-^^ is the. 
disappointed legatee. Here the sum of Rs. i,oao is subject to the 
■ charge of the value of Sultanpur ' which is Rs. 800. The rest shall 
devolve as if it had not been disposed ■ of ' by the will in favour 
' of C. ■ ^ 

Section I'i'O, 

, ' ■ ' 'Note,—** A bequest for a man^s benefit as for the payment ■ 
of his'debt,' is for the purpose of election, the same thing as a bequest 
made to himself, but a parson taking no benefit . directly under .the 
wilh but deriving a benefit indirectly, is not put to his election.* — 
Tagcre LaiJ^ Lectures ' ■ . 

V ' .Sectida 171* ^ ^ 

Note.— Hare' Z? is indirectly benefited by the will* He, having 
received nothing under" the will, cannot be saidtohavederivedany 
-.■beneitnndef the will directly, , ' ’ - ^ , / • 

\ /' • Ssptioix 172*’ " ; -v ■ 

’’■/ ^ Vide Premada v. MkMf i2 #0, ' ^ ‘ - /: 

^ ^ ' SeoMon 17B, ' ,V 

Note.-«^Where thelegat'^ has foil ' knowledge of his right to 
b pfesnmed ' when he accepts benefit given : 







Section 174. 

Enjoyraent.~Here the arf,.=! ■ 

years is necessary to give rise to necessary 

PART xxvm. 

Section 178. 

the Hindus. It^oviabie^properl^^a^ not apply to 

gift. Only gift can be made, i nthlsforn C^ movX' p?oSy.‘“ 

Part xxix. 

Section 179, 

Not©.™ This section has been ren'-o'itii'fvi ■ 
and Anmmistratio.n Act, V of 4 ol the Probate 

been added, < * ' ^ paragraph has 

and AdttS°tLn':4t'f «f *e Probate 

may be of a deceased persort hi as the case 

purposes, and ;di the property’ of t " deret fqr a!{ 

assuch.™.d,«5fcav.AV«,7o C. W N JT 

i. v»„ 

Hut the question is when the properfy vests in ' 

regards Adrainistrawr it is certain dmt As 

the time of getting the Setters of adrainistradonf AccMdfn “tb 
law It vests m the executor from the rnomp'nf nf ^ ^-nghsh 
■ But it held that according to s. 4 of thT Probal and 

Act It vesta in the executor from the date of tke grfnffrSatr" 

Slivf/SifSg'i'./f’AfS;- 2“k' * 4‘ “““ 

. „ ' ■ Section 180. ' 

^ Nota.~‘f A question has often arisen as to what wills are entitlpd ’ 
o|robate ,m the English Court, and it , appears' to be now "e S ' 

J* <iispo:3ing solely of property situate abroad will not- be 
adm^ted to probate ' here# mkss it is i ocorp orated ' by reference in 

own accDunt/ard^ 

um^n the English wd! of^ an mtentian, to ratify a^id confirm' thft ■ 

‘ ■ Itjd. Sue Act“-3. 
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foreig'n one will be sufficient to incorporate itj so as to entitle if to 
probate. And where a testator expressed a distinct intention, in 
a will disposing of British propert}?, that it should be regarded a& 
independent i:f, and disconnected from, his gericral will, , which dis-* 
posed of other property in America at much greater length, Sir J. 
Hannen allowed the English WfU to be admitted to probate alone, 
an authenticated copy of the American will and codicils being ordered 
to be filed in the registry, and a note of such filing appended to the 
English probate,*'— Private International Law, p. 280, 

Section 182, 

Not©«“*~This section is same as s, 7 of the Probate and Admw 
nistration Act. Afi executor by implication is usually .called executor 
according to the tenor. 

Appointment by necessary implication.— “ In order to 
constitute one an executor according to ttie tenor of a will, It must 
appear on a reasooable construction thereof that the testator intended 
that he should collect his assets, pay his debts and funeral expenstis, 
and discharge* the legacies contained in such will ; in short, there 
must be words importing a genera!' power to receive and pay what. is 
due to and from the estate,” {Walker and. Elgood^s Executors, ,p, 6,) 
If by any word or circumiocuttoh ’ the testator recommend or -commit 
to one' or mote the charge and office, or the rights which appertain 
to, ah executor, it amounts to as much' as the ordaining or constituting 
him or them m be executotsP^Hanmbm v. 7 B, H. C., 

A. C. J. 64. 

The word ** .-necessary Implication, means not natural .necessity, 
hut so strong a probability of mtention that an Inlention contrary to 
that which is imputed to the testator" cannot he supposed.” Wilkin*^ 
son V* Adam, t Ves, and B* 46b, , . 

IlliQ^trative cases.— (r) Where X mm directed by the will,' 
to receive and pay the testator's debts and get m assets, he is -an 
executor by implication : (Mmakur Mtikherjo^j In re 5 C« 7sd#) 
.Where a wife was appointed a , shibail of the major portion of the 
.property by a will' she %vas held to be an exeoitrix'by implicado'm 
: (Xfi^amoyee Vf ' MokuMf to C* W. N, 23:2)1 See ' also' 'the c^e tel : 

Unikebai V. Canj, 20 B,. 371 where the wife of the testator was*' held;- 
. to be an executrix because ihe;appomt.imcnt-was to the following effeibr^.’' 
;■ ^^^'hb^adalrs and disirlbutsoini of 'money mentioned to be 'paid by 'my. 
,v$ecdud;We . ' • , ’ ^ ' " <l',; , ' ’ 



, TruStaes.---”Merely to bequeath .the ''whole personality 'te-ona'^' 
-up’oh ^ ®Pf does not constitute bite executor according . to 


Sigo&4f, P*]7<1 See also Appu&oolf^v* Muthu^ 30 M*, 'ngt)* 
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UnivorBSfl l6gst66.“«*An universal legatee is not an executos* 
by tenor {Oliphanti in the goods of i Sev. & T. R, 525), But he is 
entitled to letters of administration with the copy 'of the wiH an* 
-nexed. 

Bection 183 , 

Heference.’^Fii^ s, 8 of the Probate and Administration Act, 
-where the words ** nor to a married woman without the previous 
consent of her husband do not occur. 

Minor.^—There is no objection to a minor being appointed 
executor by the will. Even a child en centre sa m$re can be ap- 
pointed an executor. But where he is a sole executor he cannot-act 
as such and the Court grants administration with will an u'xed either 
to the guardian or to such other person as it may think fit during the 
minority of such infacitj but where an infant is appointed executor 
with another who i$ capable of acting such other person is entitled to 
probate ,' — {Williams on Ex-cutors, 9th Ed„ Vol. L. pp. 184-185.) Pro- 
bate 1$ granted to such an executor after he attains, majority. 

^ Idiots and Ltaiatics.--*' Idiots and lunatics are incapable of 
being executors or administrators; for these disabilities render them 
not only incapable of txecuiing the trust reposed in them, but also, 
by their msanity and want of understanding, they are incapable of 
determining whether they will take upon them the execution thereof 
or natJ* ^Walker' and Mlgoad on Exscuiors, p. lO, . 

Married woman.--- Under the Succession Act probate cannot ’ 
be granted to a married woman without the previous consent of her 
husband. This was the law of England when the Succession Act (X* 
of 1S65} was passed. Bat the Married Woman^s Property Act, 
(1882) materially altered the law in this respect. Now “a married 
woman is capable of entering into any contract (which by s. 24 hi- 
.dudes the omce of executrix or adminisiratrixj, and of suing and beihg 
sued as if she were a /^me solo, without her husband being' made a 
party ; and by s. 24, the provisions of the Act as to liabiliues of 
married ' women extend to ail her liabilities as trustee executrix or 
administratrix ; and her husband is not liable unless ha has acted 
•or intermeddled in the trust or administration /^ — Walker and Elgood 
on ExemUrsj p, ' ' ' ' 

Power of married .woman rader tixe Profoaiie' and 
. Administratioxi .Aefc,— Under the Probate and Admmistrat|on 
Act probate is granted to a . married woman because the ** imposkion 
of'a different condition would Be inconsistent with the proprietary 
, status accorded to married women among a large proportioxt of the 
persons fof'%vhom the Act is intended, and would confer a power pn 
'the husband whkli would, ih many cases, bo likely to be ’abused* W 
Mmdermn^§ -La^m Ef Smm$uonn ' ' , ' , ■ ’ 
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Bection 184, ’ ^ ‘ 

Befereiicet^^-BX^ s, 'g of she Probate and ' Adminibtration 'Act, 

BOYeral executors If there be several executors they are 
ail regarded in the li^ebt rf an individual pi;rson. Accordingly, pro- 
bate granted to one of such executors enures to the benefit of ail and 
it is not necessary for all lo prove together, but one' may even with- 
oat notice, to the others, prove the will. But the several executors 
must be oi the same degree, e,, of equal position. An executor for 
life is not of the same degree as the executor substituted upon his 
Hindu Will's Act, p. 

Office sprvi^as ou death of one of several exeentore*. 

: toeing ■:hi^B;;:;pe:r 3 ph;j ■ ^ihe.qlHcf ';dffdpd 

:-y,;€bni;inue3,XD;the;.d6httl\Cif:Xuu::;:;.qf;'se¥ard :''l:he,:'siirylvdrS’' 

or suryiyor, the executors of the deceased executor 'baviag m thus case^' 
fio interest, «— and Mi good on ExtcuiorSf p, 21, 

Fido s, 10 of the Probate and Adminklratioh Act*' 

As a general rule probate is given of a will and a eodicil 
at one and same time and not separately, , But this section provides 
for the exceptional case when a codicil is discovered after the grant of 
the probate of the * will, 'bt such a case probate of the willis'to be’ 
;Cpven:;;sdp 

Difierent executors.”— if two or more papers are -'entitled to- 
’ probate as containing the last will of the deceased,’ each person named i 
executor in the severai papers, is' eotiikd tes’ probate, uaiess his appoint- - 
merit is any way repealed by a paper executed Subsequently to that in 
/'Which he Is 'named. But the Court is always reluctant to, exclude ; 
■from' probate executors ivhose appointment is re^dkad' . only by ; 
‘ mUtmm^’^lagbre La^ LeMzires (18S7)* p, 321. ^ -•* \ ; 


■ Section ise. ' . , ::c 

. ’’Befar^noe*— The same as'* s, it of the Probate ;aod Adnikis^: 

' ‘ tration Act. 

Nbte^to s. 184 \ j 

, ’■* '! ' Section' 187. ,, ' ‘ 

’4 s* 187 of the Hinda Wjife Act; ' / 

--.r- 'tf ^ Will were made Is a foreign country and proved there^, 

^ 'disposing of 'personal property 'In England)^ j| necessary ior the: 
' ;^^’^xeckor to prove it k England also, , \ \ ' ' ' ' ' ' \ . 

mpiiliiiii 
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Section ISB* 

Rafereiioe^-^F^Vi? s* sa of tha Probate and Administration Act* 

Note.-— The effect of probate of a v/di is trj declare the parson 
lo whom the probate is granted to be entitled to the powers of an 
e^secutor whatever as such his powers may be because probate 
cannot confer upon the executor any legal character*’^ v« 

Bron^hion, 14 C, 875.) In this section it is said that effect of 

probate of a will \vhen granted is to establ-sh the will from the death of 
she testator and to render valid all intermediate acts of the executor as 
such, but akhougb probate establishes the will as from the testatoPs- 
death, it is merely operative as the authenticated evidence, and not at 
all as the foundation of the executor’s title ; for be derives all his title 
from the will itself, and the property of the deceased vests in him from 
the testator’s death. A grant of probate or of aclrainistratlon is in the 
nature of a decree in rem^ and actually invests the executor or . ad- 
ministrator with the character which it deciara to belong to him. 
Accordingly, a grant of probate is conclusive against all the wodd/’— 
lagore Law Lectures fiSSy), p*. 324. So the words '‘a5LabiHhe& the 
will from the death of the testator,” mean is conclusive proof of the 
genuineness of the will, and of the date of the testator’s death j ” and 
the words ^‘renders vai id, etc,” mean, ^’proves to hava been valid 
Vide MaBuyndar^s Hindu Wills Aot^ p. 613., 

Elffect of Probate.— When the probate is granted it operates 
upon the whole estate, and by this section it establishes the will from 
the death of the testator, and renders valid all hitermediate acts of the 
executor as such. The property vests in the executor by virtue of 
the will, not of the probate. The will gives the 'property to the execu- 
tor ; the grant of probate is |he method which the law ,specially pro- 
vides .for establishing the will. So long as the probate exists it Is 
effectual for that purpose.— Lcckun y. ^ilmUunt 4 C. 360* 

Baotion 1B9* 

. s* 13 of the 'Probate add Administratlort Act* 

-Not©.— Fs^fiS MoteS''under s«' 8* • ' ' 

Section 100* ' ' , " ' ' ' 

" ‘Not©*— This sebdon has not' been dncorporateil in- the 'Probate, 
and Administration hM and as such h, not , applicable to 'persons’ who 
are exempt from the ^Succession Act. ' > * v, > . " 

' Beotion 191. ' - ^ ■ ' 

'■ ‘ Not©»^ThB:, k' s.: 14 of the Probate and Admimstratlon 
Act* 
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Section 192* 

— The authority of th«» testator dates from the date of the 
grant of letters of administration. But the authority of the executor 
dates back from th^ death of the testator. So “ an act done by a party 
who afterwards becomes administrator to the prejudice of the estate^ 
is not made good by subsequent administration. It is only in those 
cases where the act is for the benefit of the estate that the relation 
back exists, by virtue of which the administrator is enabled to recover 
against such persons as have interferred with the estate, and thereby 
to prevent it from being prejudiced and de.«poiied.” — Morgan v» 
Thomas, 8 Exch. 307 ; see also 34 M. 395. 

. Section 193 , 

Beference,-- of the Probate and Administration Act, 

Principle According to what is called the doctrine of priority^ 
the claim of any person having superior interest is preferable to that 
of one having an infericr interest to take administration wjth or without 
■will annexed all persons having priority must have first renounced or 
waived their rights or having been cited must have neglected, by their 
non-appearance, to avail themselves of such right3.’^--*Vide Mosum” 
dar^s Hindu Wills Aci, p« 625. If an ex* cutor fails to accept the 
ofiice within the time limited by a citation cailing upon him to accept , 
or renounce the t.xeciitorship, or if Ir* renounce, the will may be proved 
and letters of administration with a copy of the will annexed may be 
granted to the person who would be entitled to' administration in case 
of intestacy,’' — Tagore Law Lectures (liBy), p, 327. 

^ ■ . Beotion 194 , ' 

R©f6r©GO6,"-«Th0 same as s. ij pi the Probate and Ad*^ 
mifiistratlou Act 

B©ri‘anciation,--'An^ executor can renounce executorship if 
he so desires. Such renunciations are of every day occurrence. But 
when an “executor does acts which amount to an administration, 
when anything is done by him with relation to the efieots of the testator 
which ahws an intention In him to 'take upon him ' the executorship 
then It Is too late for him to renounce. He then belated -to’^ take 
probate and bis disobedience will be a contempt of Court* An exo*' 
. color cannot; also renounce after the grant of probate to him, 

ra0ui3.oi^tion,“*^An executor cannot accept, in- pari:;, 
and refuse.' in part#, 

' Beqpdaites of a ran^0oiatlonf*-rHenunciation 

; need.'Udt tie undpr, seah a . pami one ' being' 'Sufficient, ■ though it has 
been, said ^thab an informal .deislinlng , by letter to take 'the office^ , of 
‘ executor isibsufficleot, it is enough that the Instrument of renuncia* 
tfon states in ‘Substance, though not Ih^erms that ;'the party, kml not 
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Section 105, 

e 

s. 1 8 of the Probate and AcJministration Act, 

IjetterB of administration.“*^Admiaistratiori may be 
■granted either with the wili annexed or without it as m the case of 
intestacy. ‘ In latter case as to the persons who are entitled to it and 
the order in which they are so entitled, see ss, 200-206 infra, 

WitMn the time limited for the acceptance,— If the exe« 
eutor delay exercising his option ^ he may be cited to accept or refuse 
probate. The time which the party is allowed for deliberation as to 
whether will accept the trust or not, or, in other words, which must 
elapse before the issuing of the citation to accept or refuse, h uncer- 
fcaiti or in the discretion of the judge. Much of course, depends upon 
the nature of the estate to be administered ,— { Walker and Elgood on 
Executors ^ p. iS.) Where a citation has been issued by the Court 
calling upon the executor either to renounce or accept the executorshlpj 
he must accept within the time allowed by Court.— v. 
Karsondas, ig 8, 123, 

Section 190. 

Hote,«^C/; s. 29 of the Probate and Administration Act. 

Kesidnaty "The prevailing reason for the prefer- 

ence of the residuary legatee may be^ that the residuary legatee stands 
in loco kaerediSi for though he has not the official power^i of the 
Jtaeres^ they having been transferrcid to the executor, hs has his bene- 
Hcial interest ip the estate. Another reason is given bv Sir j, Nicholl, 
who observes The residuary legatee is the testatoPs choice ,* he Is 
the next person in h!s election to the executors. Inasunuch, too, as his 
bequest can have no realisation until all the debts and ail the other 
legacies have been paid, he is influenced above all other legatees^ if 
honestly inclined, in effecting a faithlul and complete administration 
of 'the estate. {Repmgion Holland^ 2 Lee 256} Cootds^ Pfob, Fmc* 
Bender son^s tans) ofStwcession, 

SOTaral rosidtxary lagateas.— If there be several residuary 
legatees, ’any may take out the administration without the consent of, 
or notice to, the other. (Coatees Probate Practice,,) if the residuary 
estate, be given to one for life and afterwards to another, the residuary 
^ legateeior life is. entitled to the 'grant In preference to the residuary 
* legatee substituted at his deaths but’ if he die ■ or rmounce, 
or being cited, refuses,’ by non-appearance to the process, the grant 
Will be ''made to the substituted residuary legato/*— y* 

, MickoUSf ' 2 ' Robk 399* A residuary legatee who is, next of' kiui is 
' to be’ preferred to other residuary legatee. ■ . ■ , 

. Death of ^ executor.'— If ' an executor dies leaving a will an d 
alter proving the' will of the testator, in England the executor of the 
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txiicmor represents the iirst testator, without any administration 
dehonis non. It is necessary, however, that the first executor should® 
have proved his testator s will ; for, if he die before probate, hh exo 
cutor is not executor to the first testator. But in India the law is 
quite different, in such a case letters of administration with the will 
annexed is granted to the universal legatee. 


Section 197. 


Note. — Cf, s. 20 of the Probate and Administration Act. 


|W'' 

!« ■ 







Residuary legatee.— A residuary legatee may have |)eneficial 
interest in the estate or he may be a trustee. When letters of adminis- 
tration %v|th the Will annexed is granted to him as a trustee of the 
residuary estate, in that case after his death the person or persons 
having the beneficial interest in the residue are entitled to letters of 
administration in preference to his representatives, [Hutchison v. ■ 
Latnbertf 3 Add* 27,} But where the residua, y legatee had beneficial 
interest in the estatd in such a case adininistratioa cum iestmte^^is: 
annexe shall be granted to his personal representative and not 
next of kin of the testa tor v, Stanley, Dyer 27a, 


''Section 198 « 


21 of the Probate and Administration Apt. 

Priority.— In granting letters of administration it is the duty 
of Court to consider which of the clnimants has the greatest interest*' 

, in ‘he effects of the deceased, the governing principle being that 
he who has the greatest beneficial mterast must ' have preference., 

^ Generally,- failing the residuary lega'tOG,- administration is grantM 
to the next of kin. If the next of kin decline it, it may .be^ granted 
^ to a legatee or a creditor^ though the gT*-^nt not as 'of right,' or, if , 
’.the 'legatee,, be, bankrupt, to "the trustee under his bankruptcy.*^ 

. Walked' Etgomi on Execut&rs, p. 6;. _ ' » 




_ ; Seot!oBl99. 

B4 22 of, the Probate- and Administration Act. 


‘ , Citation -^The .genecah, principle of dtiatloo -1$ that a person' 

, haying a prior claim must; be 'died before fhe grant- of letters of 
administration to any other person. ' Therefore the executor, if, fhere ■ 
i be mu *>£ be, Cl ted before a grant to, -a residuary legatee, a i;esi* . 

- ^ 1. ^ ;a-’saedfip. legatee,, and so... througb*., 

'As'' administration' is -generally 


grkbt^ to tl 


a \3Rri.u<,iu arirauiu oe issuea on mm lo case any legaree 
■ oth^. than 'the , residuary 'legatee applies- for fetters of administra- 
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N@xt Qf kin. — Next of kin is sometimes construed to mean 
next of blood, or nearest of blood, and sometimes only those who 
are entitled to take under the statute of distribution, and' somelimes 
to include other persons.” Probably it means’ nearest of blood, it 
includes a widower or a widow of a deceased person, or any otbeT' 
person, who, by law and according to tlic practice ot Courts, would 
be entitled to letters of administration in preference to a creditor 
or legatee of the decQase6,<>^Ad?nrmstrator'>General's Act* 

Section 200. 

Note. — Ss. -^00“ 207 have not been included in the Probate and 
Administration Act, 

Section 201. 

Note. — The next of kin has by law the same title to ad- 
ministration as the widow has, but the practice is to make the grant 
to the widow, unless some objection exssis against her. (Sirehk v. 
Pyme, i Lee, 30.) However, the grant to her is discreti^'-nri-y, and 
the Court will, on su'fficient cause shown, exercise its discretionary 
pmver, and grant administaatiou to the next of kin in preference to 
the widow. — Walker and Elgood on Executors^ pp. 46-47, 

Bectiox'i 202. 

Not©. — ^The Court may grant administration to the widow and 
onsf of the next of kin, though In consequence of ks preference, of 
a sole to a joint administration, it is not the practice to do so, unless 
all the other next of kin are adult, or at least not. of tender years 
and consent,^ Jbtdt p. 47» 

Section 203. 

Not©.^ — According to the law of England the following is the 
order in which the next of kin stand in respect pf their right to, 
obtain administration : —(jr) husband or wife, (2) child or children, 

grandchild or grandchildren, {4) great-grandchild or great-grand- 
children, (5) father, (d) mother, (7) brothers and sisters, '(<^J grand- 
fathers or grandmothers, (g) nephew and niece, uncles, aunts, great- 
grandfathers or great-grandmothers, (lo) great-nephaws, great-aieces, . 
etc.,' all being equally entitled wno stand iu the same degree. 

Motherj'^-^S'o' dong r.rehtions 1-5 are in' axisteoce the mother ■ 
:-|s not; an heir so she" is not entitled to letters of admmistration.*— 
'StmessignlAvti $6* ' . > ■ ^ ^ . 

/V' ■ ' / ■ Baotioi3i264. 

' Nota«-«‘Where' twbrbr more in equal “ degree ' are contending, 
the constant rule is to grant administration to the greatest interest, 
at least where there is no materi^d objection on the one hand, or 
reasons for preference on the other* ' ' 
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administration to a woman whose m;?rrio£. t IP J^ranting 

...uh. 


Section 206 . 


Creditor.— Administration is only granted to 
any other representative. ^ ‘ 


a creditor, failing 


I 


i*is 

rS*;i 


Section 208 , 

4 Srote.— S. 24 of the Probate and Administration Act. 
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III 
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as 


oftSr~ht SJh '"iT ^ 

?StrS;‘dVw “““ ‘-tator-th;p;esJ4Hon^ tha^t 

be foun^!* WlU.— Administration will be limited till a lost will should 


existence of suc^a wil” after thrdLuro/®tte''Te^t«w’^TI' T-"^ 
execution, of the original will, and (y) The copy fs 1 “Se copV. 


. Section 209 , . - ■ , 

; iNote.— F*ie s. 25 of the Probate and Administration' Act 


. — — — > nkCi., 

prdvtol ?h^cont«n?l/°lhJTolt '^w'iU 

at least one witness; fa) It must be oroLd 
pr-ideatYf r,T .™"<» 
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iBSilpi 
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we, Wicraessj I SI It must h?* •*. ^jr-- 

U ifhe time ol the testator^s - mstenm - 

orf^M'wi«;wasd~ecn^ ^ proved ; that- the 

.■.'B ^ .. •Section 2i0. 

I _,. s.' tdof the 'Probate and Administration Act. , . 
,,|:',V'': • ' Seotion 2 li.- ' • 

s. ay .of the Probate and Administration; Act. 
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s, 28 of the Probate and Administration Act, Here 
the administration is granted to an agent of the executor because' 
the executor is absent and tfie letters of administration must be granted 
to some one for the proper administration of the estate of the 
deceased. 

Section 218, 

Note*—- s. 29 of the Probate and Administration Act, 

Section 21^, 

s, 30 of the Probate and Administration Act, 

Section 215, 

Hote, — Vide s. 31 of the Probate and Administration Act* 

Hote. — If one dies intestatCj and the right of administration 
devolves upon an infant, the Court is to grant administration during 
the roinorit}? of the infant till he arrives at the age of twenty-one^ 
because an infant cannot before his full age, by the common law, 
giv^ bond to administer faithfully. The same is the case where 
an infant is sole executor. The reason of the Court having a power, 
to grant administration DuvanU minore aetate of an executor is 
because there is no person capable of suing or recovering the debts 
of the deceased. {Walker v, Wollaston 2 P, Wms, 589.) A girant 
under this section ceases as soon as the minor attains majority 
(Sermarain Mokaia, 0 , But letters of administration under 

this section cannot be 'granted to Court of Wards, on behalf of a 
mlnof*^Gmjessar v. Collector of Paina^\ 2 ^ C, 795. 

Section 216* 

■Hot©.— 32 of the Probate and Administration Act. Here 
administration during minority of two more executors determines 
when one of them comes of v, Earl of Strafford ^ '3, P, 

Wms. 89, 

S©otioB217. 

, s. 33 of the Probate and Administratioa Act, . 

Section 218» . 

, / ’'Note.— s, -34^01, the Probate and Administration Act,-. 
Tte faason lor' adminikration dumnte .minore aetate has been , 
mentioned, in notes 'under s, ,2^5; 'pendente there being no 
executor that, can sue^ such case is within the same miscbiaf* , The 
Court can aDDoint an administrator pendente Hte.&vm at the Instance 
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of a creditor who is not a party^ to the suit for bis protection. The 
Court will not appoint an administrator pendente litef where the 
litigation, though affecting the validity of part of the will^ does not 
relate to the appointment of executors, because such an administrator 
is only appointed in order . that he may discharge certain necessary 
functions which there is no body else to discharge. 


The duties of such an administrator commence from 'the date 
of the order of appointment, and terminate when the list comes to 
an end, and a decree is made in favour of a will with executors, if 
the deceee is appealed from, his duties will not cease till the disposal 
of the appeal. 


Section 219. 


Note.- 


Note,- 


•-Cf, s. 35 of the Probate and Administration Act, 

Section 220, 

-Cf* s, 36 of the Probate and Administration Act, 

Section 221. ■ 




TaiI. 


li::' 




B* 37 of the Probate and Administration Act. This 
section applies . only to property, in which a deceased person had 
owners hip, _ so as to constitute it a portion of the estate^ although he 
held it in trust, ; ' ' ' 


Section 222, 


if:: ' 

l-cy ' , 


Note- 


ra 


Section 228, • 

S'; 39 of the Probate and Admisistration Act* 

Section 2 « 4* • 

, s* 40^0! the Probate and Administration Act* , . - 

, , Section 220, 






Note.-^CA Si 38 of the Probata and Administration Act* In Eng* 

• land such an administration .is granted to, the .nominee of a, plain® 
who is about to commence proceedings. Under 'a' grant of this kind 

the grantee has only authority to carry on the suit and a decree ■ 
made against hiin is binding against the 'estate' of the deceased. 








. piisvuuc u general siacenjent maoe upon amaavii tnar ■! 

Ife isu'iecassary for the^presefvatioo of the 'personal estate and ’effects ' 

*df fh^.ideceasad^ tlmt'admkmtradan should be granted* will not be ''’'I 


’justify- a grant. The ‘''Court’ must be satisfied that it 


''^fedeeessar^' and' OOitvement that the gfaht sfit^uld be made^^and 
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‘unless there are special circumstances , to justify it no ' grant can be 
made. Thus, in the goods of white (z Sev. and Fr. 457), the 
■persons entitled to administration could not be communicated with 
-by reason of the blockade of the post of the Southern States^ but the 
Court refused to urant adrninistration to another as the property was 
not perishable* — Vide Tagore Law Leoiureh, p, 342. 

Section 226. 

Isfote.‘--'6y, s, 42 of the Probate and Administration Act, 

Note.-'”** Under certain circumstances the Court may admit por^ 
tion of a will only to probate, as where a particular clause has Dee« 
inserted by fraud in the wiU of the testator diuir^g his lift time, or by 
forgery after his death, or if it appears that the testator had beeti 
induced by fraud to make it part of bis wilb In such cases probate^ 
or letters of administration with the %viH annexed is grc4iited excepting 
'■particular^^ctid^e.:': ^'Sd 7 ■where.-w 0 ^ds;^^l 7 ;. 1 :c|auses 7 ' .hdye;.^: 
duced into a will by mistake or accident, without the knowledge of the 
testator, the Court may admit the will to probate omitting' such words 
or cl'-iusesd'- {Tagore .Lawi Lachires i 88 f, p. 342,) But Mi% Mozum« 
dar thinks that that is not the scope of the section. He thinks that 
the section-' is applicable in case wdiere the testator, appoints one exe^ 
cuter for. a special purpose or a , specific fund only, and another exe- 
cutor for ail other 'purposes in which case the latter may take probate 
except that purpose or . fund, See MoBumdar's Hindu Wills. Aci^ 

' P.' 680. ~ ' ' ; , . . . - ' ' . ' - 

. Section 227. 

s. 43 of the Probate and Admlnistedon Act. This 
section is like the preceding one. - But it is applicable in cases of 
intestacy whereas the s, is applicable^ in cases ,of testamentary 
Siiccessson, . , , * , 

'u-r' ^ / ' ' . ■ ■ Seotion 228. 

s. 44 of the Probate and Administration Act. ‘ ' 

Note. — A grant of the or .a grant caeterorum as it is tech- 
mcally denominated, is a grant of probate or administration following 
upon a limited grant. It is -made under- 'the same conditiaiis.,as a 
^rant with exception. ■ This, -if a testator has.appointed one executor 
a specific purpose or a specific fpnd, together with another executor 
for - all other purposes and effects, and the , first- mentioned executor 
has -taken his ’ limited probate, the'other may take probate of the rest 
,<sf'the testator's effects.— Prob. Pma. 162. Vide Mender- 

of Smamion ), , / ^ - . , , ■ 

, '' • . " . ' ‘ Section 229. ‘ ' ' . ' 

Not©."“*Q^ s. 45 of the Probate and Administration Act. . ^ 
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ISTote.— Whenever an executor dies, and his interest as such exo- 

transmissible; in other words, whenever the 

Cham of executorship to a testator is broken, and whenever an ad! 
ininistrator dies, and some of the assests are left unadrainistered 
Vi grant must be made of administration <fe ' 

—Vide also Ranjit v, Jagornath, 12 C. 373. 

Beotion 230, 

Note.— -(y* s. 46 of the Probate and Administration Act* 

Note.— The grant of administration de bonis non is in the dis. 
cretion of the Court, but it is usually made to follow the interest. In 
this section itis clearly stated that the grant is to be m.de in accord 
the rules as apyly to original grant for this— Kfde s igg 

Section 231. 

incorporated as s, 47 of the 
Piobate and Adimnistration Act, V. of i88i. It relates to supote! 
mental, m as they are also technically called cewafv, grants, 'fhis 
£pn’ °( f ‘"^"'^4 although only required tvhere. deceased’s estate has not 
been fully administered, is distinguished from a de bonis non 
asbemgare-pntof the whole of the deceased’s estate just as k 
Weis sworn to and embraced by the original <>‘rant. Accordin^j^hr 

estate, on the second grant^eing ap|lied fSr, must b“ s!S^nde! 

which the origina! grant was taken 
though a part the estate may actually have been disposed of by the 

Bectioa ; 232 , 

. ,Note*— C/. s, 48 of the' Probate and Administration Act, 

& ItewJrS:'"' O) 

^ , ' ' ■ SeoMon 2S3, , ■ 

s *49 of the Probate a’f|d Administration Act, 

^ beiound aftdr 'probate’af ,a will 'has -been 

granted of that' codicil, .and the irst * • 

I of the ^^entors under the will is annulled or varied bV' the codicil the’ '■ 

"iSvof probai.iill b^granld' 

paper inbrporatL 1 












HOTIS ON INDIAN SUCCESSION ACT, 


47 - 


B action 234 * 

Eote««-C/, s* 50 of the Probate and Administration Act 

. I's, 

for just cause any grants which it has made ; and in so doing* it onJv 

siSir rr z‘s:‘ 

i he duty of the Judge, upon an application being made undf^r rhm* 
section, somewhat depends upon wlmt has Dassfd rm 
.grant of probate. Clearly, ho^ever?the hL So ^ 

direct aot.cc to be given to the executor and all .pi“ons1mere,t 

of Z Z ^"y interesHn the esTat 

of the deceased, k is also dear from s. 26, that the executor wiil Hp 
the plaintiff m the regular suit, which the Judge will then have to tr%r 

f is dear, Jt is in order to enable the fudge 

he thinks proper to call upon the executor to prove the will ap-Jn in fhr 

ss "" .« i‘5; 

gnpana ne may be cailea upon so prove the will in solemn form 

But a discretion is left to the Judge. Where there has beer, alreadv 
fall to genuineness of the will, the Judge would probablv 

as^IwW m a tight to take, the previous-grant of proiiate 
ifK 1 the will and so shift the onus on the objector. 

But if there had been no previous contention, and the will had onlv" 
been proved sutnniarily, or in what is called common form in Enelan/ 

opposition and merely ej? to the satkffction 

of the f “u" "°‘hing of the circumstances or the Itat” 

^®°“ght in all such cases, to have the wiil reeuiarlv 
,proved rfresh, so as to give .the objector an opportunity of IpstinJ 
the , evidence in support of the will being called upon^to prodJTcf 
his evidence to impeach it.”~~'Komul Loehun v. Nilratun^iL C, L 

^Probate yiten irrevocable.~-“Probate. granted {in solemn 
'^om IS irrevocable, fa) where all the parties adversely affected bvit 

hava been parties or privies to the proceeding iti which it was granted * 
where. such proceeding quite legal and fair^-freeirimauv- 
•thing fraudulent' or collusive ; and where there is no later will 
Mo-mirndiif^ s'MindU’ \Wills Apt ^ • 

Jwt explanation of the term cause is 

'exhaustive. So a probate Cannot be revoked is any other cause. A 
probata cannot be revoked lor mismanagement or mahadmioistradon 
% ,the ex^utor (Amt^da v. KalU; 24 C* 951 

Nor It €an be -revoked for the incompetancy of the executor^*/ In 
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such a case the remedy of a person lies jin an administration suit 
before a Civil Court, 

Fraud.— A h it is incident to every Court to rectify mistakes it 
was led iruo by the misrepresentacion of parties, so fraud is cause of 
reversal of a probate, if there be falsehood in the proof , were it com« 
mtifi form or by examination of witnesses, 

Useless aad inoperative.— probate g-eiierally becomes 
useless and inoperative by the discovery of a second will of a later date 
or a codicil the direction given in which is contrary to the provision of 
the will. 

Account and Inventory.— Wilful ^omission to submit an 
account h a just cause for reyokiiig the probate, A simple omission 
is not. A mere filing of an ioc uToct inventory will not be a ground of 
revoking a probate it must be i’-icarrect as regards material ’points.— 
Gokuidas V. Farshotiiini, 4 Bom. L. R, 979 ; Prmtchami v, StirBTidra. 
g C, VV. N. 190. 

Who can apply revocation,— The general rule as to 

who am apply far revocation is that lie can oppose the grant or can 
enter caveat cm apply for revocation (NtMn \\ Bhaba, 6 C. 4601 
Kanmiav Miirro,% C, %jo). So he who has a suflcient interest in 
the property lo maintain a suit In respecc tfiereof. is entitl-d' to maintain 
a case ior the revocation of the probate (/did), '^'Any interest* 
however slight, and even, it seesns, the bare possibility of an interest 
is suflicieni:' to 'entitle a piity to oppose a tesumentary paper 
(Mzkmtiulia v. Rum, 17 M. A person who claims adversely 

to the testator cannot be said to have any interest in the property of 
the deceased and as such he has no lams simndi either to opposite the 
grant or to claim lor revocation (ABkiram v. Gopai, 17 C. 4S ; 
SrigoBmd v.' haljhari^ 14 C, \¥. N, '119). A presumptive rivet* 
sloner has a sufBcienf interest for the purpose of lac us siamdz {Bruzda*^ 
km V. to C, L» J. 263). So also a creditor of a soir^ the 

testator Is entitled to apply tot revocation,— v. Muim, C 

A creditor of 'the testator has noio&us standi to opposite the granli 
but an attaching creditor or a mortgagee has (ty M* 373 j m C, 413)" 

, ‘Effect 6f Air payments to executors 

hr administrators are good 'discharge? to the parties making them, 
though the probate' or admioistratlon shoukh be afterwards revoked* 
Exacutprs or administrators who have acted under any. such revoked 
apstrumeht niay reimburse themselves in respect of any proper pay-* 
teems, they have made, , , ’ ' ‘ • 


NOTSS ON INDIAN SUCCESSION ACT. 40 

PART XXX!. 

Section 236. 

s. S3 of the Probate and Adrainistration Act. 

geheraliy for enforcing ali orders decrees l^rt ^,di contempt, and, 

Section '/37 a 

,;n„ 54 of the Probate and Administra- 

At . Q p‘t "if® 77 the English Probate Act -If, re 

Newton, 8 L. L. It. Ap. 76, (it was held that the exempiication'of a 

to te SoTuS™™“‘ “““ 

Section 238. 

Note.-This is section sS of the Probate and Administration Act 
This section must be read with sections 236 and 261 of ti e Indian 
Succession Act. So far as procedure and practice are concernXll 
Pf°hate ^oce^ings shall, except in certain cases, be regulated bv the 
Code of Civil Procedure. As regards exception’s mTsTto!Jri 
247, 248 and 2 SOi of the Indian Succession Act, Not dhly in conten’ 
Jions cases the procedure is regulated by the Code of Civil Procedure ~- 
^Pakram V. Innasi, ig M. 458), but the Civil Procedure Code' also 
governs^non-contentious cases s.) fares it can be made applicable (Dina- 
ianniDebi,BC. 8Bo), This section is also appicable to a rase of 
revocation of pr,obate,—Pnifa;> v. Kali, 4 C. W. N. 600. ' 

laimitation.— Limitatiph Act is not applicable in cases of aboli. 
cations for' probate or letters *of administration.— .(JwauawafAav. 
Vamkoil, 17 M. 379,' see also 6 C; 707 ; 10 A. 330. - 

ATfoliJTQiliiQD.— 'The fact- as to, whether a will was duly executed 
or not cannot be decided by arbitration, — In re Nesbitt, 4 B, L R 
App„ 49 . ■ . , , 

' . ■ , , Section - 240 . 

Note.— Thif is section 36 of the Probate and Administration 
Act. In order to give jurisdiction to a Court under this section the 

• ■ Ia 4 j Sac- Act,— If, , 
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deceased must have either a lixed place of abode or property within the 
Dhiuoi»^(Fyrdtinji v,Navajbai^ 17 B. Under this section a 
•District Judge is competent to grant probate of a will executed out of 
British India by a person not a British subject if the testator had, at 
the time of his death, moveable or immoveable property within juris- 
diction of Judge.*— V, Lakskrnthat^f'" 20 B. 607 j Golam 
Sahoot 20 W. R, 2S6. 

Section 241. 

^ Note. — This is same as section 57 of the Probate and Adminis- 
tration Act . The discretion given under this section to a judge, to 
refuse application is limited only in cases where there is a Court of 
concurrent jurisdiction in British India to which the applicant can 
apply for probate*-— Vida Bkaurm Lakshmiimit 20 B. do?. 

Seotion 241 A. 

Note.— The jurisdiction of the District Delegate is determined 
by the fixed place of abode of the deceased at the time of death. These 
Delegates have nothing to do with the existence or non-existence of 
any ^property of the deceased within his Jurlsidicjion, Where the 
deceased died outside the jurisdiction of District Delegate but leaving 
property under his Jurisdiction in such a case an application lor probate 
or letters of adraioistration should be entertained by the District Judge 
subject to the provision of seel ion 241,' suphi, 

SeotioB 242, ' - - . 

Not©.“^This is section 39 ,of the Probate and Administration Act* 

Section 24S. 

Note.-^This is section 6 i ,of the Probate apd Administration Act*;. 

■' This section as well as sections 244 and 246 arJ 

enacted for the par|>ose of auihorbing the grant of administration' and 
ra'pdenhg' it conclusive^ even though there might be Incorrect statemams 
or omissions. in the appilcadou upon which ihe grant is Issded* and 
haV|^‘ no ref erence to the ^ valuation of_ the. estate for jbo purpose of 
ie^ySng- a' Court-fee iipdn It . These are’ enacted lor |arisdicClbhal arid are 
*not for fecal purpose/'^In the goods of Sir'll, d. D, Smoon^ 21 €*-^73*^ 
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Section 246. 

Not8.“»«“Thjs is Section 64 of the Probate and AdministCvitlon Act* 

Section 250. 

Hot0»*~«-This is section 6 g of the Probate and Administration Act, 

Probate ia oommou and solemn form. ---ic} probate of 
will there is one form, which is slight and summary, for ordinary and 
undisputed cases, and another more formal, by solemn decree of Court, 

A testament may be proved either in common form, as when the 
executor, presenting the testament before the Judge, without dtidg the 
interested, doth depose the same to be true, whole, and last will and 
testament of the deceased, and whereupon the Judge doth annex his 
probate and seal thereunto, or in form of law (more commonly called a 
solemn form, or ^er testes)^ as when the widow or next of kin to the 
deceased are cited to be present, in whose presence the will is exhibited 
before the Judge, whereupon, witnesses being produced, received, 
sworn, ex imined, and their depositions pabiished, the Judge, in case 
of sudiceut proof, doth pronounce, for the validity of the testament* A 
will being proved in form of law, th3 executor is not compellable to 
prove it any more 1 but he that proves in common form may be 
compelled to prove the same again in farm of and 

EigQQd on EMGutor$, p. 32, See also Komallocfum v. Ntiraiaut 
4 C. 3up* ’ ' , _ 

Oita 1 iio!n**-**Citation is general or special* A citation is general 
when it calls all the parties interested in the proof of the wiih A 
dtadon is special when it is issued especially on a particular person, 
to come and see the proceedings. The chief object of citation is 
to compel ail persons having right to grant or oppose it to come in. or 
else to lose their right In favour of the applicant. 

Section 251 . 

■ -Hote.-^This is section 70 of the Probate and Admlnistra^* ^ 
tfon Act* ' 

■ OOTOat.=*^** A caveat "is a \varning' or caution in writing entered 
in the Court of Probate, to stop probate and administrations'* fpm ^ 
being granted without the' knowledge of the party that enters it 
^(Mojuindafs Hindu Wills Asi^ p. 7<>9}* stamp duty on a 
■caveat is Rs# 5 (Court Pees Act, Schedule IL, Art 12). A caveat 
may ba entered for the purpose of disputing a wiibas well/as^for the 
purpose of supporting a will.«*«»[Vide Chotalat v, 22 B.‘ 

"Ml {fugram (1B15) 2 PhilL 325.] 

. Seetioii' 252 . 

■Note»’^Tte is section 7s of the Probate and Adtnkmtmlm Act, 
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....', Section 25,4. , • ' 

N ote.“«»This is section 76 of the Probate and Administralion Act^ 

SiioiiM . bo : Where, the, . g’enuineness ■ of ■ 'the " will 

disputed and the applicant is not iegallj? incompetent* the 
Court has no discretion to refuse the grant of probate.-^ V/JI 
Coomar V, Doorg-a Dasi, 21 C, ig 6 . ^ 

Sect! OB 256. 

Note.— This is section 78 of the Probate and Administration Act 
Under this section the Court must take administration bond in cases 
of letters of Administration ; In cases of grant of probate to an 
executor securky bond is not generally necessary (GiribaU v. Bim 
.3iC. 1S8), This bond is taken for duly collecting, getting- in and^ 
admimstermg the estate of the deceased. Where tLre has been 
an Administration DuranU Minore Estate, and the minor on commin^ 
of age takes the Administradon upon himself, he is obliged to p-ive 
security to the same amount as the Administrator in the first 
instance, ■ *' 

’ ' ; Seotioii 25T. 

yp. oitbe P Administration Act, 

on being satisfied 
Mmmistratiofi bond has been broken, ^ 
-7 - -same^^ to.some person to- be named, and 

■executors; ;.a:nd,Admini^^ 
sue and recover on such bond as trustee for all persons interested. 

^ assignment. If the anoli^ 

canon be bond fide, and 
of the condition 
ground, and, even where 
cation upon terms*— <«r* 

. / , Breach . of tiae -OOBditioBs, 
breach :—( 
whereby they 

Eoherism, ' ^ 

'(iackman v, Ckdier, to A. 2 gJ 
to m\ ' inimtf ' ' , ■’ ■ j ' 

Brdm (1892), 2 Q. B, 207.3 

. «: Proper perton,--A 'creditor of 
and tliieAdiitinistratdr-Generalls also 
-L* J. 422/8 0. L. L 04, 


Note.— This is section : 

. .'AeaigBBxeiit of bond', 
that the condition of any 
order an assignment of the 
such ' ■’ ‘ ’ 


breach 

Diit may refuse ■ to assign on a frivoIous^ or vexatloiis- 
‘ an application, raay put the appli- 

I *— and £{^ood on- Exeauiorst p* to2* 

^ The following ' are lnstafices,ol 

y) Conversion of the effects to administrator’s own use 

’ ^ (-^L to. .exhibit invoutory 

.'.Payment ..of., .a legacyPedueatbed 
or person who iifterwards ,;..abs.condsl-. m^^^ 
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a probate proceeding’, the party ^vho is askiiig sotinc 
relief is considered as plaintiff and any one who has been served a 
notice would be considered as defendant. 

Section 262. 

Note.-«~This is section 84 of the Probate and Administration Act« 

^ Principle,— Every person is bound to pay a deference to a 
|udicial act of a Court having competent jurisdiction, and to give 
credit to a prol3ate until it is vacated {Alkit v. Di^ndas, 3 T. R. 125). 
If there be a rightful executor and he does not come forvvard, he 
is guilty of latches. Suppose such a one were to He by for a number 
of years, and in the meantime all the debts were to be collected by 
another person, who had obtained a probate as executor, those pay- 
ments ought to be protected j for during all that time the debtors 
could not controvert his authority, and it is admitted that, if actions 
had been brought in such cases', the debtors could not have made 
any defence. Consistently with these doctrines, payment of mon^ 
to an C'xocutor who has obtained probate of a forged will is a discharge 
to the debtor, notwithstanding the probate be" afterwards declared 
null, and payment to an administrator regularly appointed exonerates 
the debtor, though it should turn out there is a will existing.--^ 
and Elgood on ExeHorSi p. also Ambim v, Kalaf to C» 

W. N. 422, 

Beetion 263, 

Note.— This k 5 section 86 of the Probate and Administration 

Act. 

Appeal.— Appeal shall He from every order made by a District 
Judge or District Delegate under the rules contained in the Code of 
Civil Procedure applicable to appeals. So also an appeal shall also 
He from every order passed by a Probate Court, purporting^ to act 
under this Act, although there is nothing in the Act, authorbing such 
aci(Naramy»Smdamtm itC* W» N, 2i\)^^^Mommdarh Hindu 
Wills Actf p. 800. 

But the words “Every order made by a District Judge “ are ev]- 
dent^ controlled by the concluding words “ under rules contained in 
■' ‘ the Code of Civil Procedure.*’— v, Dasm&nyj 2 C L« E* 589. _ 

, ’ . Section 264. 

, ’ . Note.-^This is section 87 of the Probate and Administration Act. 
The High Court' In its original side has coiicurrent |arisdiction., 

BootioB 265. : , ' 

' ’ ' Executor .d^ .son Ah executor dejan iortf or of his 

; own wrong,, is one who takes upon himself the office of .an executor 
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by MiTOSfoii not bdng* sa consilto tad by the teati 5 tor ©r deceased, ‘ nor, 

• for want.of ssucli- constlt.utioai, subs titiited . by ':the Court . to... vadmloistori ■ 
The term is used indifferently of those who so intrude themseives into 
the affairs whether of testates or intestates. Indeed, there can not be 
an administrator smz 'iari ; the "law knows no ' such appella- 
tion, 

, ..executor actinf ' bo.fore probate has been.called an 'executor' 
de son tori] but this must not be understood as meaning that such a 
person is a wrong^doer. Indeed the expression is used in such a con- 
nection, is altogether inaccurate. Such a one is not, nor was he ever 
an executor de son iovi^ for he derives an inchoate right from the 
m\\r--^Walkev mid Elgood on Execitiorsi pp. 335*336. 

What constitutes a, mmi an executor de son 
has been said to be dear from all the cases that the slightest circam- 
stance will make a man executor de son tort^ as where a man ' received 
a debt due to the deceased, wliere a widow took more paraphernalia 
than she was strictly entitled tOj where om took possession of the 
decca^ecFs dog, or even mlllk^id liis caws, or took p-issessloi) of his bed* 
stead or Blbli\^^Ibid p, 336. 

Bxoaptiaiis.-^But merely doing acts of necessity or humanity, 
as locking up the goods, or burying corpse of the deceased, ' will not 
amount to such m futernieddling as to charge a man as. executor of 
his own wrong. As to the funeral of the deceased, giving 'direction 
for It does not make a man executor of his own, wrong, nor does the 
receipt of a debt due to the estate of the ' deceased lor the purpose of 
paying for the funeral expenses, unlasri a man receive a grealor sum 
than is reasonable for ihat purpose, regard being had £0 the estate 
and condition of the deceased, pp, 336-37* 

Saotioa ^86* ' 

, ' has bean said that an executor is not in 

any event liable for more than the assets which . have come £0 bis 
hands^ but Jie may.ba answerable for the acts bl another Iverson; 
wnen mch acts have been authorised and directed by hlta*^(Kennjf 
I Ir, Rep,.5t3). .When one who has been named executor, 
aiid has iptermeddkd cm be compelled to take probate, . ’ 


v;; '/ ■ ^ PAiiT, xxmi/ ■ . ■ ' : 

, ' S^otion ^ ’■ 

\ Note'.^^'YhisM Section 88 of the Probate and ‘Adifriinistratibn 
An Executor is antitled tO'Suepn thoae causes of acttoirjwhlch survive 
;tfieiestator* By the English’ laty personalities and rights £0 pcr- 
'sonaiiiks are given to the executors or administrators^ as all realities or, 
i%h|:''|0realltie$''are given^to the heir^ Bui by' the common law^ ji; 
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an injury were done either to the person or the property of another, 
for which damages only could be recovered in satrsfacdoa, the action 
died with the person to or by %vhom the wrong was done,^’ But 
“ it never was extended to such personal actions as were founded 
upon any obligation, contract, debt, covenant, or any other duty 
to be performed ; for there the action survived*”— Walker md 
Elgood on Executors^ p* 131, 

Section 268. 

Hote. — This is section 8g of the Probate and Administration Act« 

What rights and liabilities survive*—” An executor or 
administrator so completely represents or stands in the place of the 
testator or intestate, with respect to the rights and liabilities of the 
deceased, that all rights of action founded upon ^ any obligation, con- 
tract, debt, covenant or other duty/ which the testator or intestate 
might have sued or been sued upon, survive his death and devolve- 
upon his executor or administrator* That is to say^ an executor ,0^ 
administrator is answerable as f -u' as, are assets, for debts of any 
description due from the deceased, either debts, or recorder debts, due 
on special contract, as for rent or on bonds, covenants and the like 
under seal \ or debts on simple contract as notes unsealed and pro- 
mises^ not in writing ' either expressed, or implied. And as regards , 
promises and contracts of the deceased, the fights and liabilities of the 
executors or administrators arise even if they are not named in any 
terms embodied in them : *;for the executor or administrators of every 
person are implied io himself.^ '^-^Mogumdar's Hindu Wills 
p. 806, ' ■ . 

Section 269 

Note.— The general rule both of law and equity is clear, that an 
executor may dispose of the testator, that over them hti has absolute 
power," and that they cannot be followed by the testators creditors. It 
would foe monstrous if it would be otherwise, for then no one could deal 
with an executor. He must sell, in order to effect the will ] but who 
would buy, if liable to be called to an account ? (PVhale v* Botu^ 4 T. 
R, 62$*) it is this absolute power which has been conferred by the 
Legislature upon executors or administrators under the Indian Suc- 
cession Act I and so far as moveable 'property is concerned, it seems^- 
the same power has been given to them by the Probate and 
' Administration Act. S« 90, as it originally stood, by the words * with 
the consent of the Court/ restricted the power of executors and ad** 
ministrators, both as regards moveable and immoveable property# 

' But by the present section, this restriction has been removed in respect 
to the disposal of moveable property, It has ^ relatibn, now, it seems, 

, only, to immoveable' 'propfitty^^^-^Mogumdar^s Hindu WiU& Aotf, 
' ipvBaa}* ’ ' ‘ 
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NOTES ON INDIAN S0CCISSTON -ACT. 


.;86ctioia-:^70«; 


Note*“—This section has 
bate and Administration Acn 


been incorporated as s. 91 of the Pro- 
Accord mg’ to lingiish iaw, an executor 


ijaia niiu i^uiiiiiuHiracion Act. /vccordino' tc 
shall not be permitted either immediately .“or by meanrof 
be the purchaser from himself of any pm of - 


tabhihed rules is that persons dealing t,- trustees and executwT must' 
put their own interest entirely out of the question, and this is sriiCh 
a thing to do m a transaction in which they are deaiinp- wiih rhf " ’ 
selves that the Court will not inquire whether it has bew^done^or^n^' 
but at once says that such a transaction cannot stand. To set asid^ • 
a purchase by a trustee of the trust property it is not ^ 

show that he has made an advantage^'^ The executor 
nounced, or. though he has not renounced, hL never proved oi acted’ 
may purchase the assets, but in the latter case, if h/us?d Ws 
m such a way as to make it inequitable that he should ntirf'ii-sel* ^ 
»|. would „» b. up h.id.-»L,- uSz?r.«' 




Beetion 271, 


r„ 3°!®'“'?'*’® 9®“^ the Probate and Administration Art 
Go-executors, however numerous, are regarded in law ■ > 5' 

dual person, and by oopequence the actf of any one of thtmt^ rSoect 
of the admmistration of the effects, are deemed to be the acts of ^all 
for they have all a joint and entire authority over the whole propertyt ' 

Illustration (/) to this section may bo taken as an illustration nf i, 
dimn to the contrary, controlling the operation of the “"^ 0 ^ A^ 
pointed out by Mr. Stokes in his edition of the Successfon Ac o‘ 
ye section taken with this illustration will render it unsafe for ’anv nnr’ 


■■M 

•7* 




Section 275. 








I 
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. ,y:;y’'X-' I PAfit' XXXiV, . '■ 

V . , ' Section 276. ~ ' , ' 

I’t'i, ' ’ V ' ' ,A^,.'"^*7lighImdlicSn^^ Probate and Administration ,^ . 
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5 ?^ 


■ Section : 277, ■ 

as “«’• such further t.W 

account b to be ^xhiSteTand noT^ ™ean thS ‘one 

0 time, the words “from tim? accounts from time 

^tension of the period within which an™^ ^PPoin*: " relating ta an 
iMahesh v, Biswa, 23 C 2rol R** ^'^‘^cunt is to be exhibited 
inventory or an account ’ is^ not ^0*“ ^ ”'®I® omission to file an 
angadhar v. Sakitiarbai, 26 B, 792. of revocation.— j?a| 

Section 282 . 

’^"°'^*edge*1Sust *be tctof^nd Administration Act. 
nkmg V. Amador f 8B. 20.^ ‘=P''s‘r«ctive.--.tea!f 4 ' 

part XXXV. 

Section 292. 

Aftephe^proSe^ of thf wiU "Ihe ‘wt Adminfatration Act 

and It is his duty to appIvTt 1 Thf n”'® in the exacutor 

expenses and death-bed^^ 4 are 4 • ^ Paying the funeral 

charges are to be met • new testamentary or Ixecutorshfr 

paid; after that it must be applied servants are to be 

legacies are to be paid. Butif ihf P.^y^ent of debts: lastly the 
the legacies in thatcase therl a e m h ‘ ‘o S all 

he above distributions an exeemor is ^derl For 

the necessity that every Watee thtfh^ ‘aw imposes 

obtain the executor’s assLt tf the’ f specific must 

can be complete and perfect Ivide lviL’^®^"^® «« ee 

part XXXVII. 

Seoticu 801 . 

Section S02. 

AccS'to SllfshtLw."fthoS Administration Act. 

^ A™ (stfes?: 

• , . ' Syc. 
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Act. 


Section 303. 

I^Ote.-Thisissecdon 133 of the Probate and Administration 


Section 304. 


liili 

■ feMg 


Seofcion 305, 



and S^fnktiLtion A«?" ''worporateJ in the Probate 


PART’xxxVill, 


Section 309. 

a:, ®f£'-Si*pS ‘SSSI “-I Ad™-,.™™ 

!egacies_ are considered as separated fr.,‘m specific 

appropriated at the time of thrUstatorV 

from the period' whatever produce ?a-m»s ^ consequently 
balong. ,0 it”,"" 


Section 310. 

Hote.-'rhis is section lapof the Probate and Administration Act. 
, . " ' ' Section ,311., - 

Ai;t. The executor* haTa'year'5lowA?1;o^h”***'^- Administration 

r.oucetheestate int^possSn of to 

She interest is payable.*^ “ expjratmn of that period 

Section 312. 


■ .•Hoto.«-Thjs is, section' 

- Act. It ,s natural that tvhen a ti'mp'hre'i,I.r«“’'®i f^amioistration 

.^=.....11, M i„„« ..ga‘Sv?j atssri' 






.jPART.'XXXlX.-,' ' 

Section 316. 




: -- , ' Rseewon 316. , 

Nol»,r-TO,i„.c,i„ ,33 ..d Atotafca.. 
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Btile of refunding'.— It must here be mentioned that a legatee 
paid voluntarily by an executor is not obliged to refund to him, or £o 
:he other legatees, unless the executor proves insolvent. But he must 
*0 refund if payment has not been voluntary, though as a rule, with* 
out interest ; and, semhUt he must also refund, if payment has been 
obtained by fraud or misrepresentation. A legatee, whether specific 
or pecuniary must refund, at the suit of unsatisfied creditors, unless, 
possibly, the legacy has been paid by the executor de bonis proprm^ 
in an action by the legatee, in which the executor admitted assets. 
If the estate has been administered by the Court, pecuniary legatees 
refund rateably only, but this rule is not applicable where the executor 
has administered out of Court. An executor, having in mistake made 
payments to an annuitant to which he was not entitled, was allowed 
to retain them out of the subsequent payments. He may recover over 
from legatees any duties on their legacies \vhich he has been compelled 
to pay, though a release to him may have contained a redial that he 
had retained the amounts payable,-^ IVaiker and Elgood o?i Executors^ 
pp. 226*227. 


PART XL. 

Bevastatioa by exeoiitOTs and admimstrators*— Exe- 
cutors and administrators who ha^ie committed a devastavit of a de- 
ceased personas assets, are liable in the same manner as their testator 
or intestate would have been, of living. Executors wifi be liable for 
loss occasioned by negligence in not getting in the estate, as a breach 
of trust,. but it is not their absolute duty at once to call an investment. 
If persons accept the trust of executors, they must perform it ; they 
must use diligence, if there be crassa negligentiat and a loss sus- 
tained by the estate, it falls upon tlie executors. So they will be 
Hable if they negligently omit to sue for a debt, whereby it becomes 
barred by time ; and they will be charged with a debt lost through the 
benkruptcy or insolvency of the debtor, if they have improperly delay- 
ed taking steps to recover the same. — Vide Walker and Elgoad m- 

PART XLL 

■ Hindus, Mahomedans and Buddhists are not alfected by 

Succession AgU\; .V; 


